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ORDER
17 Jharkhand Bijli Vitran Nigam Limited filed this
Application U/s 60(5) of the Insolvency and
Bankruptcy Code 2016, with a prayer to declare
that the letters of the IRP dated 30.03.2018 and
07.04.2018 written to the Arbitral Tribunal are
illegal and contrary to the Moratorium declared by
‘this Court dated 23.02.2018.
2. The facts that led to the filing of this Application
are as follows:
The State Bank of India (Financial Creditor)

triggered the Corporate Insolvency Resolution

/o r——



Process in respect of IVRCL Limited (Corporate
Debtor).  This authority by its Order dated
23.02.2018 made in CP(IB) No.294/7 /HDB/2017
admitted the petition filed by the Financial Creditor
and imposed Moratorium Under Section 13 of the
Code for the purposes mentioned Under Section 14
of the Code.

The Applicant Company and IVRCL Limited
(IVRCL) entered into three contracts for the
purpose of execution of works under the Rural
Electrification Packages to be carried out in the
Palamau, Garhwa, and Latehar Districts of
Jharkhand. In connection with those contracts
certain disputes arose between the Applicant
Company and IVRCL Limited. The disputes were
referred to an Arbitral Tribunal. IVRCL Limited
filed claim statement in the Arbitration
Proceedings on 16.08.2018 claiming an amount of
Rs.202,88,66,000/- (Rupees Two Hundred and
Two Crores, Eighty Eight Lakhs, Sixty Six
Thousand only) for Garhwa district District claim,
Rs.174,92,04,000/- (Rupees One Hundred and
Seventy Four Crores, Ninety Two Lakhs, Four

Thousand only) for Latehar district claim and
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Rs.275,76,51,000/- (Rupees Two Hundred and
Seventy Five Crores Seventy Six Lakhs, Fifty One
Thousand only) for Palamau district.

The Applicant raised a counter claim before the
Arbitral Tribunal against IVRCL for an amount of
Rs.2,746.5 Crores (Rupees Two Thousand Seven
Hundred and Forty Six Point Five Crores only) in
respect of all the three contracts on a combined
basis. Arbitration proceedings are pending before
the Arbitral Tribunal and is at the stage of
recording evidence. It is stated in the Application
that the claim and counter claim are inter linked
and the evidence both documentary and oral is
common. According to the Applicant if the claim
and counter claim are separately dealt with
prejudice would cause to the interest of the
Applicant Company. While so, this authority
imposed moratorium under Section 13 of the Code
for the purposes mentioned in section 14 of the
Code, in a petition filed by SBI in respect of IVRCL.
On 05.04.2018 IVRCL produced the Order of the
Tribunal declaring Moratorium along with the
letter of the Respondent dated 30.03.2018

requesting Arbitral Tribunal to proceed with the
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claim filed by the Corporate Debtor stating that
there is no bar as per IBC to proceed with the case
filed by the Corporate Debtor. Thereafter, the RP
issued another letter dated 07.04.2018 requesting
the Arbitral Tribunal to continue the proceedings
for both the claim and counter-claim on the ground
that it is in the interest of the Corporate Debtor
IVRCL. Applicant Company during the hearing
before the Arbitral Tribunal raised objection that
the letters issued by the IRP are illegal and are
contrary to the Moratorium issued by this
authority. Arbitral Tribunal relying on the letters
issued by the IRP rejected the objections of the
Applicant Company and has passed an Order
dated 07.04.2018. That necessitated the Applicant
Company to approach this authority Under Section
60 (5) of the IBC Code

The RP filed a reply stating that in the interest of
Corporate Debtor he addressed a letter dated
30.03.2018 to the Arbitral Tribual for continuation
of the claim of the Corporate Debtor. In view of
the submissions off the Applicant before the
Arbitral Tribunal, that counter claim and claim are

inter linked and therefore proceedings should be
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discontinued in respect of both, the RP in the
interest of Corporate Debtor gave letter dt.
07.4.2018 to continue the proceedings in respect
of claim of the Corporate Debtor and a counter
claim of the Applicant. The Arbitral Tribunal
rejected the contention of the Applicant herein and
passed an order on 07.04.2018 for continuation of
the Arbitration proceedings. It is stated by the RP
in the counter that counter claim filed by the
applicant company in the arbitration proceedings
is a proceeding against the Corporate Debtor and
therefore it may not be continued. RP requested
this Tribunal to clarify that no orders may be
passed by the Arbitral Tribunal in respect of the
Counter claim. RP also stated that applicant can
file claim before him under the provisions of the IB
Code.

The short point that need determination in this
Application is whether letters dated 30.03.2018
and 07.04.2018 addressed by the Resolution
Professional to the Arbitral Tribunal are in
- accordance with the provisions of the IB Code and

Moratorium Order passed by this Authority.
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This Authority imposed Moratorium Under Section
13 of the IB code for the purposes mentioned in
Section 14. Section 14 of the Code says after the
imposition of moratorium no proceedings can be
filed or proceed against the Corporate Debtor.
Counter claim filed by the Applicant before Arbitral
Tribunal is covered by the moratorium order.
Coming to the claim filed by the Corporate Debtor
in the Arbitral Tribunal is not covered by the
moratorium order. However, it is for the learned
Arbitral Tribunal whether to continue with the
claim of the Corporate Debtor or not depending
upon the facts of the case.

It is for the Arbitral Tribunal to take an
independent view whether the claim and counter
claim can be separately proceeded with or not. It
is for the Arbitral Tribunal to take a decision
whether the claim of the Corporate Debtor can be
proceeded with in view of the fact that the counter
claim is covered by the Moratorium Order during
CIRP period. It is not for this authority to decide
whether Arbitral Tribunal can proceed with the
claim filed by the Corporate Debtor or not. It is

made clear that Resolution Professional by writing
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10.

the letter dated 07.04.2018 he has acted contra to
the Moratorigm Order passed by this Authority in
respect of counter claim filed by Applicant during

CIRP period.

The letter dated 07.04.2018 issued by the
Resolution Professional asking the Arbitral
Tribunal to proceed in respect of counter claim
of Applicant herein is against the Moratorium
Order. The Resolution Professional at best can
only ask the Arbitral Tribunal to proceed with the
claim filed by the Corporate Debtor.

In view of the above discussions, it is held that the
letter dated 07.04.2018 issued by the Resolution
Professional to the extent that Arbitral Tribunal
can proceed with the counter claim filed by the
Applicant is held to be non-est. It is for the Arbitral
Tribunal to take a decision whether it can proceed
with the claim of the Corporate Debtor or not
depending upon the facts of the case.

The Application is disposed off accordingly.
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IKKI RAVEENDRA BABU
Member Judicial



