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JUDGEMENT

SUDHANSU JY OTI MUKHOPADHAYA, J.

The Respondeﬁts — both of whom claim to be Operational
Creditor (s) filed a joint application under Section 9 of the Insolvency

& Bankruptcy Code, 2016 (hereinafter referred to as I&B Code) for



initiatipn of corporate insolvency resolution process against Appellant
- Corpor;ate Debtor.. By impugned order dated loﬂl April, 2017,
Learned Adjudicéting Authority (National Company Law Tribunal)
Mumbai Bench while rejeéted the dbjecﬁon as Wefe faised by the
Appellant, admitted the application and directed to refer the matter

to the Insolvency & Bankruptcy Board of India:to recommend name

is a pre-existing bonafide disput

pplicatiiiﬁ under S

Appellant dlsp ted execution of contract;

(iv) ~ There is disputé about quantum of default;

(v) Theré is a dispute as to who is the defaulter (whether the
- default can ét all be attributed to Uttam Steels in view of

actual liability being that of a 34 party);



(vi)  There is a dispute as to whether the Respondents are

Operational Creditors of the Appellant etc.

3. It was pointed out that the Respondents had issued a winding
up notice on 8t December 2016 much prior to the issuance of so
called notice under Section 8 of the I&B Code. Pursuant to which,

the Appellant diSputed the claim by a det:

r . “ly dated 3rd January

2017. Apart from that, the Respondents are re ing on a document

not been signed by Appellézf'

Respondents in the year

The Ld. Counsel i
10.4.2014 forwarded. by
existeriéébf bonaﬁded1spute betw e parties and submitted that

in view of bonafide pre—'e”x'iSﬁn dispute, in terms of sub-Section (6) of

Section 5 of theI Code, 'the'jOint insolvency application is not

maintainable.

4, It was further pointed out that the notice under Section 8 of
1&B Code dated 28.2.17 was issued jointly by two Respondents, both
of whom claimed to be ‘Operational Creditors’ but not by Respondents

themselves but through their Advocate, Ms Sonu Tandon. According



to Appellant the joint petition under Section 9 by two separate
Operationa_l Creditors is nof permissible and Demand Notice under |
Section 8 in Form-3 or Form-4 of Insolvency & Bankniptcy_
(Application to Adjudicating Authority) Rules, 2016 ‘(hereinafte.f

referred to as Adjudicatirig Authority Rules) was not issued by the

‘authorised persons’ in accordance with law.

5. It was further submitted that the ééijﬁﬁcate bf ‘financial

operational debt Fu
Certiﬁcgtg dated6'ﬁh M ed -by Respondents is
defecfivé“;;)ﬁ; multipr;lxe'ﬁ‘)_épunt not issued by a notified
“ﬁnanc1al1nst1tut10n”,but ! _rbeen'issued by ‘Misr Bank’ which is
not recognised és ’gi,“ﬁnanciéil titution”vin India as per'sﬁb—section

(14) of Section 3 read\mth clause (c) of sub-section (3) of Section 9 of -
the I&B Code. It was furthér contended . that the afﬁdavit in the

insolvency application was also defective and incomplete;. Accordiﬁg _
to the Ld. Counsel for the Appellant, the affidavit in support of

insolvency application should have been filed, as prescribed in Form-

5 of the Adjudicating Authority Rules.



6. On the other hand according to Ld. Counsel for the
Respondehts a joint petition by ‘Operational Creditors’ _Iis‘ .
- maintainable. Joint pétition‘ per say would indicate or ‘suggest thé
joinder of more than one cause of action to jerllable the

parties/litigants to institute a ‘proceeding jointly in the court of law

by pleading inter-alia a commonality of in tof reliefs.‘ He further

submitted that ‘AIC Handles GmbH’ (suppli ho entered into sales

contract with the Appe

, €ither in terms

s secured by a collateral

7. He also highlig ed facts relating to sale of goods through sale

_ contracts. It was submittedbthat transaction was single and the
same has not been split in two cause of actions as is errorieousiy
contended by the Appellant. It is only the right to receive paymerit
under the Bills of Exchange that héé, now been vested in the two

entities i.e., 15t Respondent and 2nd Respondent. Therefore, in



essence, there is no joinder of cause of action but only right to
receive the payment under the Bills of Exchange having been vested
in two entities and, therefore, a joint» petition has been filed by two
entities with_ respect to single cause of action and the same is |

‘maintainable under Section 9 of ‘the I&B Code.

8. Ld. Counsel for the Respondents sub istféd that in terms of

Rule 10 of the ‘Adjudicating Authority R_uléié, 2016’, Rule 20, 21, 22,

23, 24 and 25 of the’ NC’i;Tﬁ/Rules 20 s addiﬁ{,éd._ Reliance

was also placed on notification:dated 20.12; LT
Rules, 2016 was amend ; which is as
follows: - -~
- “23A4. Presentation of joint petitior:. - (1) The Bench may permit

- more than one person to join together and present a single petition if

it is satisfied, having regard to the cause of action and the nature of

~ relief prayed for, that they have a common interest in the matter.

(2) Such permission shall be granted where the joiﬁing bf the
petitioners by a single petition is specifically permitted by the Act.”

In view of Rule 23A it was contended that a joint petition is

maintainable.

9. It was further contended that the Appéllant himself has
admitted that a suit was filed by Appellant before the Hon’ble High

Court of Bombay but therein the 'Appellant has not disputed the



transactions of sale/purchase in terms of quality/quantity of goods
supplied nor has disputed the existence of debt. The onlsr contentibn
itA sought to raise is that theb goods wefe meant for consumption of
another end user, namely, “Aartee Commodities. (UK) Limited” and
that the said end user has not paid any amount to the Appellant

despite the notice of demand for supplies.

10. Insofar as issuance of notice under Sectig 8 of the 1&B Code

through a lawyer is concerned, a o} Reé;p\:ndents, notice

nsel for

: is that the

atter of procedure is within
ad in a manner that defeat
takes away or a e, the substantive rights of the party. Therefore,

the format of dema tice cannot be stated to be mandatory and

that it does nofsuggest or mandate that it is to be issued by an

" ‘Operational Creditor’ personally.

11. Insofar as certificate by Financial Institutions’ is concerned, it

was contended that in the case of “Smart Timing Steel Limited vs



National Steel and Agro Industries Limited”, the Appellate Tribu_nal :
while held the requirement of Certificate is mandatory, but in tha‘td
case no sﬁch Cértiﬁcate was filed by‘the party. In the séid case the |
creditor had no office in India aﬁd no certificate of an financial

institution’ was filed. On the other hand, in the preseht case, the

the Adjudicating
company which |
s been received
8 of the
by -a financial
is only for the

h a trustworthy source

case a certificate of bank albeit
incorporated und > law of Gerniany has been produced to afﬁrm_

that no payment has been received.

12. It was also submitted that the Appellant has accepted that the
end customer is “Aartee Commodities (UK) Limited” which has to
make payment (though this assertion is beiﬂg denied by the

Respondents) and such end customer has not made payment to the



Appellant, therefore, non-payment of the invoice is an admitted fact
and require no further elaboration by way of independeﬁt certificate
in the manner inferpreted by the Appellate Tribunal. Ho§vever, as fhé
cértiﬁcate of the féreign bank hés been producec’i in support of the

claim that no amount has been received by the Respondents any

other interpretation would frustrate the rights of a foreign entities to

file an insolvency petition as an ‘Operational Creditor’ under the 18B |

Code.
13. The question involved

(1) Whether aj

creditors’ un

(i) Whether it is mang
k”*.,_,’fﬁnanciél 1nst1 ion’ along with an application under

* Section 9 of the
(iii) Whether the demand notice with invoice under Section 8

of the I&B Code can be issued by any lawyer on behalf of

an Operational Creditor ? and

(iv) Whether there is an existence of dispute, if ‘any,’in the

present case ?



14. To decide the issues, it is desirable to notice the difference
between Section 7 and 9 of I&B Code. Apart from the fact that somé
of the"questions already stand decided by this Appellate Tribunal but |
in this appeal, we have given main thrust on the quéstions not

decided earlier i.e., maintainability of a joint application under

Section 9 of the I&B Code and whether a tice:under Section 8, can

be given through a lawyer.

15. Initiation of insolvency re : by _‘Financial

Creditor’ either by itself or jointly with oth

provided in Section 7 of the 1&

as prescribed in sub-section (3) of Section 7 of the 1&B Code. The

relevant provision of Section 7 of the 1&B Code reads as follows:- -

“7.- Initiation of corporate insolvency resolution process by
Jinancial creditor - (1) A financial creditor either by itself or jointly with
other financial creditors may file an application for initiating corporate .

. insolvency resolution process against a corporate debtor before the
Adjudicating Authority when a default has occurred.

10



Explanation.—For the purposes-of this sub-section, a default.includes a
default in respect of a financial debt owed not only to the applicant
financial creditor but to any other financial creditor of the corporate
debtor.

(2) The financial creditor shall make an application under sub-section
(1) in such form and manner and accompanied with such fee as may be
prescribed. ‘

3) The financial creditor shall, along with the application furnish— (a)
record of the default recorded with the information utility or such other
record or evidence of default as may be syeczﬁed' (b) the name of the
resolution professional proposed to act interim resolution
professional; and (c) any other znformatzon
Board.”

16. ~ Unlike Section 7 of.the 1&B Cod

E corporate insolvency resolution
>znsolvency resolution process by financial
erational creditor. (2) The corporate debtor
the receipt of the demand notice or copy
ed in sub-section (1) bring to the notice of the operational
a dispute, if any, and record of the pendency of the
suit or arbitration proceedings filed before the receipt of such notice or invoice
in relation to such disp (b) the repayment of unpaid operational debt— (i)
by sending an attested copy of the record of electronic transfer of the unpaid
amount from the bank account of the corporate debtor; or (ii) by sending an
attested copy of record that the operational creditor has encashed a cheque
issued by the corporate debtor.

-creditor— (a) existe

Explanation.— For the purposes of this section, a "demand notice” means a
" notice served by an operational creditor to the corporate debtor demanding
repayment of the operational debt in respect of which the default has occurred.

11



/ 17. Under sub-section (1) of Section 8 of the I&B Code, an
‘Operationél Creditor’ on occurrence of a default, is required to deliver
the notice of payment of unpaid ‘debt or get copy of the i_nvoice_
payrﬁent of the defaulted amount served on the CorpIOI-‘ate‘ Debtor.
This is the condition, precedent ﬁnder Section \8 & 9 of the I&B Code,

unlike Section 7 before making an apﬁﬁéati@n;to the adjudicating

authority under Section 9 of the I&B Codei?f\?i sub-Section (1) of

Section 9 of the Code, the right to fi 'plicatl n accrues after

receive payment from t

sub Section (2)"16f"Secti

filed in such format ahd manner and accompanied by such fee, as

may be prescribed. The Operational Creditor along with the
application is required to furnish documents as mentioned in clause
(a), (b), (c) and (d) of sub-Section (3) of Section 9 of 1&B Code, and

quoted below: -

12



“9, Application for initiation of corporate insolvency resolution
process by operational creditor - (1) After the expiry of the period of
ten days from the date of delivery of the notice or invoice demanding
payment under sub-section (1) of section 8, if the operational creditor
.does not receive payment from the corporate debtor or notice of the
dispute under sub-section (2) of section 8, the operational creditor may
file an application before the Adjudicating Authority for mztzatmg a
corporate lnsolvency resolution process.

(2) The applzcatzon,under sub-section (1 ) shall be ﬁled- in such form
and manner and accompanied with such fee as may be prescribed.

(3) The operational creditor shall, along- wzth the application

debtor;

(b) an affidavit to tF
the corporate debti
operational debt;

19. .From the afofe | provisions of Section 8 and 9 of I1&B Codé,
it is clear that unlike Section 7, a notice under Section 8 is to be
issued by an “Operatipnal Creditor’; individually and _the petition
under Section 9 has to be filed by Operational Creditor individually

and not jointly.

13



20. Otherwise also it is not practical for more than one ‘operational
creditor’ to file a joint petit‘ion.': Individual ‘Operational Creditors’ will
have to issue their individual claim notice under Section 8 of the 1&B
Céde. The claim will vary which will be different. Daté of notice under

Section 8 of the I&B Code in different cases will be different. It will

have to be issued in format(s). Separat
to be filled. Petition under Section 9 in:

separate individual data..

‘to the application

r the reasons aforesaid,

22. Second quest aised is, whether it is mandatory to file
‘certificate of recognised financial institution’ along with an

application under Section 9 of the I&B Code ?

23. The aforesaid issue was considered by this Appellate Tribunal

in “Smart Timing Steel Limited vs National Steel and Agro Industries

14



Limited”. By judgment dated 19th May 2017 in Company Appeal (AT)
(Insolvency) No. 28 of 2017, Appellate Tribunal while held that filing
of ‘certificate of recognised ﬁnanciai’ institution’ maintaining account
of the ‘Operational Creditor’ confirming that th(;re is no 'payment.of
“unpaid operational debt made by the Corporate Debto;‘ "is mandatory,

observed as follows_: -

' j Clauses (c), (d), (e), (f), of sub-section
“239 read wlth ons 7, 8, 9 and 10 of the T & B Code'.
The rules provide the procedure required to be followéd by
filing an applzcatlon by corporate insolvency resolution
 process. As per Rule 6 of the 'Adjudicating Authority' Rules
2016, an operational creditor shall make an application
for initiating the corporate insolvency process under
section 9, in Form 5 accompanied with documents and
records required therein. As per sub-rule (2) of Rule 6 it is
madndatory again to dispatch a copy of application filed
with the adjudicating authority, by registered post or
speed post to the registered office of the Corporate Debtor.

15



~ 13. The provisions of sub-section (3) mandates the
“operational creditor to furnish copy of i invoice demanding
payment or demand notice delivered by the operational
creditor to the corporate debtor, an affidavit to the effect
that, 9 there is no notice given by the corporate debtor
relating to dispute of unpaid operational debt, a copy of
the certificate from the 'Financial Institutions’ maintaining
accounts of the operational Creditor conﬁrming that, there

stipulated. Sub-section (5)' of ion 9 is. procedure
' required to be followed by Ad]udzca in .yv,Authorzty One can

rds of statute must prima facie be
ry meaning, unless of course, such
to absurdzty or unless there is

and unam .,zguous, then, the courts are bound to gwe e]ffect
to that meaning, irrespective of the consequences involved.
~ Normally, the words used by the legislature themselves
declare the legislative intent particularly where the words
of the statute are clear, plain and unambiguous. In such
case, effort must be to give a meaning to each and every
word used by the legislature and it is not sound principle
of construction to brush aside words in statute as being
redundant or surplus, and particularly when such 10

16



words can have proper application in circumstances
conceivable within the contemplation of the statute.

16. For determination of the issue whether a provision is
mandatory or not, it will be desirable to refer to decision
- of Hon'ble Supreme Court in State of Mysore Vs.
V.K.Kangan (1976) 2 SCC 895. In the said case, the
Hon'ble Supreme Court specifically held: "10. In
determining the question whether a provision is
mandatory or directory, on ok into the subject
matter and consider the im, ce of the provision
disregarded and the relation t provision to the
general object intended tob doubt, all laws
duty to obey

, proceedmgs with a
questlon whet‘ r.a

> consequences whlch would

"
.

24. In this case, d that the Certificate dated 6% March 2017
élttached by Respondents has not been issued by any financial
institution’ as defined in sub-section (14) of Section 3 of the I&B Code,
2016 bﬁt has been issued by Misr Bank which is 'é foreign bank,ahd

" is not recognised as a financial institution’. The said Certificate has

been issued by ‘collecting agency’ as distinct frorri “Financial

17



Institution” and genuity ~of the same can not be verified by the
Adjudicating AuthoArity. We also find that the affidavit in support qf
insolvency application, as prescribed in Form-5 of the ‘Adjudicating
Authorify Rules’ has not been filed, which mandates that ‘no notice
of dispﬁte received to be returhed or it is returned when dispute was

raised’, has to be enclosed by the ‘opéfaz’t'

al creditor’. In absence

’

of suich certificate from ‘notified Financial Institution’, and as Form-

S is not complete, we hold that the ap ion un'(i{;~ Section 9 of the

I&B Code, was not maintainable.

¢ desirable ’tovrefer to Section 8
of the I&B Code 2016 wh1chw eads as follows: -

“8. Insolvency Resolution by Operational Creditor (1)

An operational:creditor may, on the occurrence of a default,

deliver a dema’h;d:notice of unpaid operational debtor copy of
an invoice demanding payment of the amount involved in the

default to the corporate debtor in such form and manner as
may be prescribed. Persons who may initiate corporate

insolvency resolution process. Initiation of - corporate

1insolvency resolution process by financial creditor. Insolvency

resolution by operational creditor. ‘

‘(2) The corporate debtor shall, within a period of ten days of
the receipt of the demand notice or copy of the. invoice

18



mentioned in sub-section (1) bring to the notice of the
operational creditor— (a) existence of a dispute, if any, and
record of the pendency of the suit or arbitration proceedings
ﬁled_beforé the receipt of such notice or invoice in relation to
such dispute; (b) the repayment of unpaid operational debt—
(i) by sending an attested copy of the record of electronic
transfer of the unpaid amount from the bank account of the
corporate debtor; or (ii) by sending an attested copy of record
that the operational creditor has encashed a cheque issued by
the corporate debtor. '

mandates the ‘Operational Creditor’ to deliver to the ‘Corporate

Debtor’ the demand notice in Form-3 or invoice attachéd with the

notice in Form-4, as quoted below: -

“Rule 5. (1) An operatio’nal creditor shall deliver to the corpordté
debtor the following documents, namely: - "

19



(a) - ademand notice in Form 3; or

(b) a copy of an invoice attached with a notice in Form 4.”

'29.  Clause (a) and (b) of sub-rule (1) of Rule 5 of the ‘Adjudicating

Authority Rules’ provides the format in which the demand

notice/invoice demanding payment in respect of unpaid ‘Operational

Debt’ is to be issued by ‘Operational Cred s per Rule 5(1) (a) &
(b), the following perso .
operational creditor, as

" which reads as follows: - ,

Name in bl()ck letters

Position” with or in relation to the operational
creditor

Address of person signing

20



30. From bare perusal of Form-3 and Form-4, read with sub-rule

(1) of Rule 5 and Section 8 of the I&B Code, it _is clear that an

Operational Creditor can applv himself or through a person

' authoriscd to act on behalf of Operational Creditor. The person who

is authorised to act on behalf of Operational Creditor is also

e

~or _in relation to the

required to state “‘his position wit

Operational Creditor”, meaning thereby the person authorised by

Operational Creditor m_g_;,st hold posi ith orin ;'elation to the

31. The demand noti
1&B Code iS"'féQQired to m - 4. Through
the said formats,the is to be infarmed af ,
partlcularsof‘Operatlonal Det demand of payment, with
élear understandmgthat th \}‘perational Debt’ (in default) reduired
to pay the debt,as c-laime;i: nconditionally Wit‘hin ten.days frorn4
the date of receipt of ?‘iétter failing which Vthe ‘Opérational Creditor’
will initiate a Corporate Insolvency ?focess in respect of ’4‘Corporate _
Debtor’, as apparent from last paragraph no. 6 of notice containéd

in Form — 3, and quoted above.

21



“Only if such notice in Form-3 is served, the ‘Corporate Debtor’
- will understand the serious consequences of 'non—payment of
;Operation;ai Débt’, otherwise like ~any normal pleader |
notice/Advocate notice, like notice under Section 80 of C.P.C. or for

proceeding under Section 433 of the Companies Act 1956, the

‘Corporate Debtor’ may decide to cont the. suit/case if ﬁled,'

distinct Corporate Resolution Process, wh ch claim otherwise

1’ or ‘Chartercd

nce of any éuthority of

the I&B Code, Wi otherwise is a lawyer’s notice’ as distinct from

notice to be given by erational creditor in terms of section 8 of the

1&B Code.

- 33. Inthe present case as an advocate/lawyer has given notice and -
there is nothing on record to suggest that the lawyer has been

authorised by ‘Board of Directors’ of the Respondent — ‘DF Deutsche

22



Forfait AG’ and there is nothing on record to suggest that the lawyer |
hold any position with or in relation with the Respondents, We hold .
that the notice issued by the lawyer on behalf of the Respondents can
not be treated as a notice under section 8 of the I&B Code and for
that the petition under section 9 at the instance of the Respondents |

against the Appellant was not maintaina

34. The other question raised is whether is existence of

dispute, if any, in the present case 9 o

dlsputed the clalm by detalled repy\ lated 3rd January 2017 Apart

from that the Respondents . re relying on document dated 27t

11ab111ty on the Appellant, which accordlng to

December 2013 tO“i':'f
| Appellant was not signed by the Appellant such fact was brought to

the notice of the Respondents as back as in the year 2013.

36.- In “Kirusa Software Private Ltd. Vs Mobilox Innovations Private
» - Company Appeal (AT) (Insolvency) No. 6 of 2017, this Appellate

Tribunal decided as to what is the meaning of ‘dispute’ and ‘existence .

23



of dispute’ in terms of Section 8 of the I&B Code and sub-Section (5)
of Section 5 of I&B Code and by judgment déted 24t May 2017 held

~as follows :-

“17. For the purposes of Part II only of the Code, some terms/words
have been defined. S 12 Sub Section (6) of Section 5 defines "dispute”,
to include, unless the context otherwise requires, a dispute pending in
any suit or arbitration proceedings relatmg to: (a) existence of amount
of the debt; (b) quality of good or servzce (c each of a representatzon

the deﬁnztzon of the t,

- illustrative (and not e.
that a demand by.an o,
showzng a record of a su
dispute would have szmply s
Arbztratzon ora su it.

ed the same to be
1t of the Legislature was
sditor can be disputed only by
roceeding, the definition of

21. Admtttedly in sub-se (6) of Section 5 of the 'I & B Code), the
Legislature used the worc ispute includes a suit or arbitration
proceedings’. If this is harmonzously read with Section (2) of Section 8
of the 'I & B Code', where words used are 'existence of a dispute, if
any, and record of the > pendency of the suit or arbitration proceedzngs, -
'the result is disputes, if any, applies to all 14 kinds of disputes, in
relation to debt and default. The expression used in subsection (2) of
Section 8 of the I & B Code' 'existence of a dispute, if any,' is

“disjunctive from the expression 'record of the pendency of the suit or
arbitration proceedings'. Otherwise, the words 'dispute, if any'. in sub-
section (2) of Section 8 would become surplus usage.

22. Sub-section (2) of Section 8 of the I & B Code' cannot be read to
mean that a dispute must be pending between the parties prior to the
notice of demand and that too in arbitration or a civil court. Once
parties are already before any judicial forum/authority for

24



adjudication of disputes, notice becomes irrelevant and such an -
interpretation renders the expression 'existence of a dispute, if any, in
sub-section (2) of Section 8 itiose. 24. The statutory requirement in sub-
section (2) of Section 8 of the 'I & B Code' is that the dispute has to be
brought to the notice of the Operational. Creditor. The two comes post
the word 'dispute’ (if any) have been added as a matter of convenience
and/ or to give meaningfulness to sub-section (2) of Section 8 of the T

& B Code'. Without going into the grammar and punctuation being
hapless victim of pace of life, if one discovers the true meaning of sub-
section (2)(a) of Section 8 of the T & B Code', having regard to the
context of Sections.8 and 9 of the Code, it emerges both from the obJect
and purpose of the 'I & B Code' and the co inawhich the expression
is used, that disputes raised in the notice s the corporate debtor
to the Operational Creditor would get cover:
Section 8 of the 1 & B Code'.

- sub-section: (2)(a) of S
section (6) of Section 5 of the 'I & B Code' clea
of the Code, namely the rate Debtor mu
sufficient particulars. And i inca

showing a record of dzspute
dzspute must also be re

ings' under sub-section
he Legislature clear that

tal principle of law that multiplicity of proceedings
is required to be avoided. Therefore, if disputes under sub-section
(2)(a) of Section 8 reatl. with sub-section (6) of Section 5 of the ' & B
Code' are confined to a dispute in a pending suit and arbitration in’
relation to the three classes under subsection (6) of Section 5 of the 'T
& B Code', it would violate the definition of operational debt under sub-
section (21) of Section 3 of the I & B Code' and would become
inconsistent thereto, and would bar Operational Creditor from
invoking Sections 8 and 9 of the Code. :

26. It is a fund

27. Sub-section (6) of Section 5 read with sub-section (2)(a) of Section
8 also cannot be confined to pending arbitration or a civil suit. It must
include disputes pending before every judicial authority including
mediation, conciliation etc. as long there are disputes as to existence

25



of debt or default etc., it would satisfy subsection (2) of Section 8 of
the 1 & B Code'.

29. The def nition of dispute’ for the purpose of Section 9 must be read
alongwith expression operatzonal debt as defined in Section 5(21) of
I&B Code, 2016 means: (21) "operational debt" means a claim in
respect of the provision of goods or services including employment or
a debt in respect of the repayment of dues arising under any law for
the time being in force and payable to the Central Government, any
State Government or any local authority;” S 18 Thus the definition of
'dispute’, 'operational debt' is read together for the purpose of Section
‘9 is clear that the intention of legislatu lay. down the nature of
dispute’ has not been limited to suit or ration proceedings
pending but includes other proceedings "if

30. Therefore, it is clear that for the,ﬁ urpose oj b~ sectzon (2) of

goods or service or b
is capable of being di
any document related 1
.zssued notice under

" arbztratzon from
operatzonal creditor’ has
e Code, 1908 prior to
al creditor which is disputed

r Section 59 of the Sales and

of debt. A party can move before a High Court under writ Junsdzctzons
against Government, corporate debtor (public sector 19 undertaking).
There may be cases where one of the party has moved before the High
Court under Section 433 of the Companies Act, 1956 for initiation of
liquidation proceedings against the corporate debtor and dispute is
pending. Similarly, with regard to quality of foods, if the 'corporate .
debtor' has raised a dispute, and brought to the notice of the
'operational creditor' to take appropriate step, prior to receipt of notice
under sub-section (1) of Section 8 of the I & B Code', one can say that
a dispute is pending about the debt. Mere raising a dispute for the
sake of dispute, unrelated or related to clause (a) or (b) or (c) of
~Subsection (6) of Section 5, if not raised prior to application and not
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‘ partzcularly when it was

pending before any competent court of law or authority cannot be
relied upon to hold that there is a 'dispute’ raised by the corporate
debtor. The scope of existence of 'dispute’, if any, which includes
pending suits and arbitration proceedings cannot be limited and
confined to suit and arbitration proceedings only. It includes any other
dispute raised prior to Section 8 in this in relation to clause (a) or (b) or
(c) of sub-section (6) of Section 5. It must be raised in a court of law or
authority and proposed to be moved before the court of law or
authority and not any got up or malaﬁde dispute just to stall the
insolvency resolution process.

32. There may be other cases such as a suit relating to exlstence of
amount of debt stands decided and decree is pending for execution.

Similarly, existence of amount of debt or qualit goods or service for
which a suit have been filed and decreed; an award has been passed
by Arbitral Panel, though petition un 4 of Arbitration and
Reconciliation Act, 1996 may be pend
will arise whether a petition und:

decree passed in a sui

but such submission of Forni 5 of
Insolvency & Bankru l ting Authority) Rules
2016 wherein a.decre SUi s been shown to be a debt
33 T o s it.is clear that w. z__,b ‘ n (2) of Section 8 deals with

xistence: of a dlspute .Sub-se of Section 9 does not confer
any discretion “on adjudzcatmg thority to verify adequacy of the
dispute. Itprohzbzts the ad ating authority from proceeding further
if there is a genuine dzspu aised before any court of law or authority

_ orpending in a court of law r"authonty including suit and arbitration

37.

proceedings. Mere a dispute giving a colour of genuine dispute or

" illusory, raised for the first time while replying to the notice under

Section 8 cannot be atool to reject an application under Section 9 if the

" operational creditor otherwise satisfies the adjudicating authority that

there is a debt and there is a default on the part of the corporate
debtor.”

In view of the decision of “Kirusa Software Put. Ltd. v. Mobilox

Innovations Put. Ltd”, as a notice of winding up dated 8th December
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2016, was issued by Respondents and the claim was disputed by
Appellant by detailed reply dated 3td January 2017 i.e., much prior
to purported notice under Section 8, iséu_ed by ALawyer and a suit
between the parties is pending, we hold that there is an existence of

. ‘dispute’, within the meaning of Section 8@re:.1d with sub-section (5)

petition under Section 9

of Section 5 of I&B Code and, therefore, thi

preferi'ed by Respdndents agaiﬁs_t the Appellant was not

maintainable.

38. In view of detailed reaso
the impugned order is illeg
1éating Authority,

ah/2017 of 2017.

39. In effect, order (s), if any, passed by Ld. Adjudicating Authority

appointing\r any ‘Intenm :"é's:,:\pluﬁon Proféssional’ or declaring
moratorium, freezmg :_of acco“l;nt aﬁd all other order (s) passed‘ by
Adjud_icating Authornitt;r’%}:ﬁpursuant to impugned order and  action, if |
~any, taken by the ‘Interim Resélution Professional’, iriéluding the
adverﬁsem_ent, if any, published iﬁ the 'newspapér, calling for

applications all such orders and actions are declared illegal and are

set aside. The joint application preferred by Respondent under

28



- Section 9 of the I&B Code, 2016 is dismissed. Learned Adjudicating
Authority will now close the proceeding. The appellant company is
released from all the rigour of law and is allowed ‘to functibn

independently through its Board of Directors from immediate effect.

40. Learned Adjudicating Authority will fix the fee of ‘Interim

Resolution Professional ‘, if appointed an éspondents will pay

the fees of the Interim Resolution Professior the p_ériod he has

functioned. The appeal i

_allowed Wlth afqresal

direction. However, in the facts and circumstances of

shall be no order as to cost...

28th July, 201

RC
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