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Rendezvous with Dr. Madhusudan Sahoo, Chairperson,
Insolvency and Bankruptcy Board of India (IBBI)
4

"INSOLVENCY
AND BANKRUPTCY
CODE BIGGEST
ECONOMIC
REFORM IN RECENT
YEARS"

DR. M. 5. SAHOO
CHAIRFERSON, 1881

D M. 5. Sahoo. an acclaimed thought leadar in the area of secwities markets and a dislinguished public servan!, curmanlly
r- Serves ag Charparson of the Ingahvency and Bankniplcy Board of India, He has served 8% a Member of the Compdition
Commission of India, Secretary of the Institute of Company Secretaries of Indka, Whole Teme Membser of the Securites and Exchange
Board of India, Economic Adviser with the National Stock Exchange of India and held senior positions in Govemmant of India as a
Mesmiber of Indian Econtmic Service.

Or. Bahoo has conceplualized, designed, authored and ediled several publications relating to Securites markets and corporate
sectar, including Indian Securities Markel-A Review, NSE Research Initialive. Stock Exchange Facl book, SEBI Bulletin, and edited
a professional joumal, Chartered Secretary, He has delivened talks at vanous national and international fora and written cver 100
articles.

Dr. Sahoo has been a MembenChairman of several commifless sel up by Ministry of Finance, SEBI, RBI, IRDAJ, and WDRA_
These includge Chaiman of the Commitiees (Sahoo Committes |, 11 and 11} on Deposilory Receipts, Domestic and Overseas Capital
Maikets, and External Commarcial Borowing, He has asaisted @ developanont and relingment of thi Indian Financial Coda (IFC)
recomemended by the Financial Sector Legistative Reforms Commission (FSLRC). He has served on Boards of a few organisations,
ncluding Oriental Bank of Commerce, Management Developmant Institute, National Institule of Securities Markels, SEBI and CCI,
Dr, Sahoo has post-graduation degreas in Econtmecs, Law, Management and Company Secralanyship.

The appointment of Dr. Sahoo for the Insolvency Board is veewed as a break ground for satting up of a complamantary eco-system for
successiul implemaniation of the bankmuptcy code. In this issue, IC51 is presanting excerpts of conversation of Or. Harpreet Raman
Bahlwith De. Madhusudan Sahoo on contemparany developments afber introduction of thie Insolvency and Bankrupley Code 2018, the
code described in the words of Dr. Sahoo as the “biggest” economéc relorm in recent years:

Dr. Harpreel: IBBI came into being on October 1, 2016.What have been the major initiatives since then? What have been the
challenges in your jowrney so far?

Dr. M.5. Sahoo: The IBBI is a unique regulalor. It regulates a profession as well as transactons. I has reguiatory oversight over
thir insohvency professionals, insolvency professional agencies and information utisties. I writes and enforces rubes Tor ransaclions,
namely, corporate insolvency resalulion, corporate iquidation, mndividual insolvency resclution and individual banknapicy under the
Insolvency and Bankruplcy Coda, 2018 (Code). Along with three other pillars of the ecosysiem, it enables execution of ransactions
by stakeholders in a time bound manner.
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Thix first &nd thie mos! impartant mitsatve of the IBB has been sedking proactive engagemant with the stakeholders and building
Iinstibutional capacity, in pastnership with them, to implement the insclvency and bankruplcy reform. The reform witnessed excaptional
cooparation from them and soon it became a rafarm by the stakeholders, of the stakeholders and for the stakeholders, They became
emissaries of the reform and camied the message W every neok and comer of the country, Other initiatives of the IBBI include pulting
the entire regulatory framewark and the ecosystem in place expadiliously. It has made regulations to govern transactions ralating o
corparale insolvency resolution, East track resolution, corporabe liquidation, and voluntary liquadation, and refating to senvice providers,
namely, insolvency professionals, insolvency professional agancies, and information utilites.lt has put in place a mechanism for
registration and monitoring of service providers. These anabled commancement of transactions under the Code by 15t Decembar,
2016 within 60 days of the establishment of the IBBI on 151 October, 2016,

The country was waiting for this reform gince long, Hence, thare was no particular chaiznge, al least no insurmountable challenge.
There wese usual challanges of setting up a new crganisation, organising people and lechnology. elc. Thanks o the Institule of Cost
Accountants of India which made premises avaiable for immedate use by the IBB1, Ministry of Corporate Affairs extended all possibile
assistance o address any and every challenge tha IBBI encounlered. Halp came from all pessible comers, including other regulators.
For example, SEBI exempled acquisitions under resclition plans under the Code from making public offers under the securities laws,

Further, wa neaded insohsency professionals (IPs) to slarl transactions. We did nol have these professionals as such. We neaded
innovative, immediale solulions. Fortunately, we had statulonly regulated prolessionals, namely, charered accountants, company
secrelaries, cost accountants, and advocates, who have been camying on somewhal similar work. We aliowed these professionals
wilth 15 years of praclice axpérencs to register as IPs, bul thair registration was valid for enly Six months. This gave ws th tima o plan
& more systematic solutson. We developed a Limited insolvency Examination and allowed professionals with 10 years of experience
and graduates with 15 years' managerial experience o pass the examination and then register as IPs. We are now in the process of
formulating & National Insahwency Examination.

Dr. Harproot: What will be the role of IBBI in the case of doing business, promote entreprencurship and consequently macro-
economic impact of Indian economy.

Dr. M.5. Sahoo: The IBEI is a part of ecosysbern that is responsible, along with marke! participants, for implemernlation of the
insphancy reform. Hence itwill pay its assigned rola under the Coda to facililate reorganization and inscivency resolution of corporate
persons, pannership lirms and indndduals in a time bound manner,

W wanl growih, Growlh Sormis 1o & largs axtant frorn compeliton and maovabon, In competiton, elficsent frms diva sut inellicent
firms. in inngwation, new order drives out old order. Higher the intensity of competition and innovation, the higher is the incidence of
faihwre. The Code addresses honest faluras by resclving insalvancy al the eares! opportunity in a lime bownd manner and facitating
ihie least desruptive exit, If resolution &= nol feasible, and therely promates entrepreneurship.

It enables the oplimurm utilisation of resources, all the Ume, either by (a) prevenling use of resources below Ehe optmum pofential, (b)
ensuzing efficient resource use within the firm through resolution of insclvency; or (c) releasing unutilisad or under-utiised rescurces
lormorgaticient uses through clesune of the firm. It i believed (hatif the resources. that are currently unutlised or underutilized or
rusting for whatever reascn, can be put 1o more efficient wses, the growth rate may well go up by a few percentage poims, other
things remaining unchangead. It libarates resources stuck up in inafficient and defunct firms for conlinueus recycling, and theraby has
changed the seript from ‘Hopeless End’ 1o “Endless Hope'.

Dr. Harpréet: Do you deem institutional infrastructure in India for adjudication as sulficient for handling the Corporate
Insalvency Resolution Process?

Dr. M.5. Sahoo: This (s has quantitalive as well as qualitative dimension. As regards quantity, It i wsually & chazken and egg
problem. As the core of the Code is ulilisation of resources, we would nol Bke huge adjudication infrastructure lying idle and waiting
for trangactions to come up. Tha infrastructure needs o develop in sync with workioad and it has been happening. The adjudication
infrastructure has desposed of over 650 matlers by now and mostly within the prescribed tima. As regands quality, the adjudicating
autharity and pudiciary ane in the forafront of this reform, Rich jurisprudence i evolving fast and a large number of Bsues has boen
settled. Hon'ble High Couwrts and the Honble Supreme Cowr have been disposing of matiers in days. In the matter of industries Lid.
vs. ICIC| Bank & ANR, the Hon'ble Suprema Cowrd cbsenved: °... we thaughl it necessary to defiver a detaled judgment sa that all
Counts and Tribunals may take notice of a paradigm shfl in the lw. Entrenched managements are no longer allywed o continue in
managemant if they cannot pay their debls.”

Dr. Harpreet: Many stakeholders perceive that the Inselvency and Bankruptey Code, 2016 helps as an effective recovery
tool. What are your lake on that?

Dr. M.5. Sahoo: In the matter of Prowess International Pl Lid. Vs, Parker Hannifin India Pyt Lid., the Hon'ble NCLAT satlled this
by the obsansabion: "It i made clear hat Insolvency FResolition Process is nol @ recovery proceeding o recover the dues of the
credifors, | & B Code, 2016 is an Act relating lo reorganisation and insohrency resclution of corporate persons, parinership fierms and
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mdividuals in a time bound manner for maxdmisation of vakes of assets of such persons and to promabe entreprongurship, avadabilty
of credit and balance the inlerests of all the stakeholders including the Govemnment dues.” The Code envisages resolutiomaithin the
firm a% a going concarn, It expects tha creditors bo ged their defaull amounts from future eamings of the firm rather than from sale of
s assels. Thal is why the Code prohibsts any action 10 foreciogse, recover of enforoe any securly inerest dunng ihe resclution pariod
and thareby pravenls a craditor from rushineg in 1o recover his dues. That is why it enables any financial creditor 1o trigger tha resolution
process even when the lirm has defaulied to anather inancial creddor and does nol envisage termination of the process even il claim
of the party concarned is satisfied. In the matter of Parkear Hannifin India Private Limited V's. Prowess Intermational Private Limited, the
Hen'bla NCLT cbsensed that once admitted, olher credeors have a right 1o file their claims. The nature of insalvency patition changes
1o representative suil and the lis does not remain only between a creditor and the conparabe deblor, Therelore, they alone do not have
the right to wilhdraw tha insolvency peliion becausa the disputes betwaen tham hawe been setiled,

Dr. Harpreet: Do you think we are ready with the institutienal infrastructure to handle the insolvency cases, particularly
individual insalvency cases, once notified?

Dr. M.5. Sahoo: Prool pudding Bes in ealing. As stabed earlier, the adjudicating authorty has disposed of over 650 applications
for corporate Insolvency resolution process (CIRP), There are about 1000 insolvency professionats, Deblor and creditors alike are
undenaking corporate insolvency ransactions. About 250 CIRP, including 11 of the 12 big accounts identified by the REI, are on. At
least one CIRP has completed Rs lile cycle with approval of resolution plan by the Hon'ble NCLT, Hyderabad Bench on 2ndAugust,
2017, We will follow a calibrated approach to implemant individual insolvency regima and develop institutional infrastnutune in sync.

Dr. Harpreet: iInformatien Utllity would have information data base retating to financial creditors. What impact the information
utility would make in efficlent inselvency resolution processT

Dr. M.5. Sahoo: Information utilities, which constitule a key pillar of the insohancy and bankrupicy ecosystem, would store financial
mfcernation that helps to estabish defaults as woll as venly caims expeditiously and thereby facililate complition of transactions
under tha Code in a time bound manner. They will provide ready-to-use indormation 1o resolution professionals and adjudicating
authority to conclude processes expediiously.

Dr. Harpreet: As a regulater you have seen the parfformance of inselvency professionals since January 20177 What is your
advice for the insolvency professionals especially with respect to the governance and ethical aspects relating to corporate
insolvency reselution process?

Dr. M.5. Sahoo: An insolvency professional exercises the powers of the Board of Directors of a corporate deblor under CIRP. He
muns the corporate deblor as a going concem and facilitates development and approval of resolution plans, Admitiedty, he has huge
responsibility. He is of course suilably empowered to do 50, He needs fo ramain independent and impartial and must not allew any
kind of confiict of interest. He has 1o complate cartain tasks in a limea bound manner.

Dr. Harpreet: Bankers are one of the major stakeholders and part of commitiee of creditors in appraving the resolution plan®
Do you think the bankers are equipped enough with restructuring strategios?

Dr. .S, Sahoo: Forlunalely, the bankers are key benaficianes of the transactions under the Code and hence have the necessary
mgtivation, They ara lighly sophisticated professionals. The entite process i under their contrel. They would do wonders i they move
away from accounting figuras on the books and take business decisions in a time bound manner, as required wnder the Coda.

Dr. Harpreet: 1BBI is a part of the ecosystem that relies on market forces to achleve outcome in a time bound manner. So
how important is the market and how important is the government regulation?

Dr. M.5. Sahoo: The Code provides a markat mechanism whearaby the slakeholders are enabled b0 trigger and complete CIRP. Once
a CIRP commences. an inlerim resslution prolessional manages the operations of the corporate deblon &5 3 going concern, He may
need access to inlarim finance if the corporate deblor does not have adequale Bquid resources o support its operations during the
CIRP peried. The Code further requires a nesolution professional b invile resohdion plans from resolution applicants. In case the
nsobvency of the corporate debior cannod be resaolved, a liguidalor needs o sell the bquidation assats for the highest possible value.
The makst mechanism would help in receiving intadm finance and resclution plans and disposing of Bquidation assats,

Dr. Harpreet: The Banking Regulation {Amendment) Act 2017 is one of the major amendments, autherising Reserve Bank
of India {RBI) to direct banking companies io resolve specific siressed assets by inftiating insclvency resolution process
under the Code where required, by Inserting Section 35AA and Section 35 BB of Banking Regulations Act, 1949, How do
you foresee the iImpact of this amendmaent on initiation of Insolvency Resolution Precess by banks and its impact on NPAST

Dr. M.5. Sahoo: This has provided an impetus to the resolution of many large cases which hava bean stuck for many years. Ina

sense, thig is another dimengion of Swachh India, This will clean up the system and address the twin balance sheet problem b & lange
axlanl. This will tempt olher stakeholders bo use the Code, when they see banks using it
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