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I
t has been ahectic first year for the insolvency
regulator, which hit the ground running. A
year ago, when M S Sahoo went to work in a
small room in the building of the Institute of
Cost Accountants of India, there were not

many to assist him. The board itself comprised only
nominee members. The first whole-time member
would join only five months later. But, Sahoo had
tight deadlines. The government wanted the entire
corporate insolvency framework to be ready by
December 1.

Sahoo recalls howactiveparticipation fromstake-
holders helpedhimbeat that tight 60-day deadline.
“This became a reform by the stakeholders, of the
stakeholders and for the stakeholders,” he said in
an interview.

Today, the board is better placed than in those
early days. It has alreadymoved to amore spacious
office in the Connaught Place area. Three whole-
time members have joined — Suman Saxena, who
looks after research and regulation, Navrang Saini
(registration and monitoring) and Mukulita
Vijayawargiya (administrative law). Two part-time
members are in the process of being appointed. The
board has six officers, andmight needmore.

It hasput inplace the framework andhas seen the
market taking rapid strides, but the journeyhas only
begun. The second year is likely to throw new chal-
lenges in the form of regulating, with hundreds of
resolution plans reaching the completion stage and
coming up for scrutiny. Among these would be the
big dozen cases, with over ~2 lakh crore riding on
them.

These high-value transactions pushed through
by the Reserve Bank of India have helped give the
much-needed visibility and impetus to the young
framework. Yet, banks or financial cred-
itors still account for less than half of all
cases. A large number of cases continue
to be filed by operational creditors such
as customers and suppliers,whiledebtors
themselves account for the rest.

V G Kannan, chief executive, Indian
Banks Association, said banks are over-
coming initial teething troubles and
warming up to the code. “Banks are wel-
coming it.Theborrowerwill bemorecare-
ful. Earlier, they were content with being technical-
ly alive.Now,with theCode, there is apossibility that
theycouldbe technicallydead, too.”Headded though
theStateBankof India (SBI) is leadingwith the largest
numberof cases, even smaller bankshavebeenmov-
ingNationalCompanyLawTribunals. “If you lookat
the list, you will see several smaller names. Just as

theyhave been lending, theywill takeup
with this process, too.”

He feels the experience of dealing
with the Debt Recovery Tribunal (DRT)
has preparedbanks to someextent. “This
process is slightly different. But,with the
rigid timelines, it’s a bitmore positive for
the banks.”

Lawyers agree the first year has been
good. Sumant Batra, managing partner
at Kesar Dass B & Associates, said, “The

experienceof the first fewmonthsof implementation
has reinforced the popular belief that IBC is largely
a sound piece of legislation. There hasn’t been any
major disruption so far but that does not mean the
path ahead is free of challenges.”

The Code has faced complex legal challenges
already,whichthrowthetimelines intodisarray.Other

challenges include getting themultiple lenders to get
togetherandagree.Batrasaid, “Thereal testof IBClies
inthe journeyofthe12bigcasesundergoingresolution.
They are already experiencing complex problems —
onecommitteeof creditorswithoutacaponnumbers
makes conducting meetings impossible, interim
finance providers are not coming forward as the law
restrictspaymentof interestaftera liquidationorder is
passed, and there are uncertainties over approvals
requiredfor implementingplanssanctionedbyNCLT.”

Absence of a sufficient number of qualified and
experienced insolvency professionals is another
issue. These need to be addressed onpriority as fail-
ure of resolution of the big cases due to deficiency in
law could cause disruption, feel stakeholders.
Kannan added court decisions in cases such as
Jaypee Infratech, where homebuyers have staked
claim, will be keenly watched.

Crucialyearaheadforregulator
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It’s 10past 10onaTuesday.Lawyersand their assistantswith
large bags containing case documents begin strolling into
court room no 1. The principal bench of the National
Company Law Tribunal (NCLT) comprising its president
Mahesh Mittal Kumar, and S KMohapatra, member (tech-
nical) will assemble in a fewminutes in the brightly lit, lar-
gish rectangular hall, with a seating capacity of about 50.

A retired chief justice of the Jammu & Kashmir High
Court, Kumar took charge of the erstwhile Company Law
Board in 2015. When the board metamorphosed into the
tribunal, he became its first president, ensuring continuity.
Mohapatra, a retired law ministry official, served several
tribunals before coming to NCLT last June.

The cause list shows company law cases have taken a
back seat to proceedings under the Insolvency and
BankruptcyCode (IBC). The first six of 21 items listedbefore
the principal bench relate to the IBC. Mohapatra is also
scheduled to sit on the New Delhi
bench in court no 2 on the seventh
floor, along with Ina Malhotra, a
judicial member. Even on this
bench, the first lot of cases are of
IBC. But, litigants have to wait for
the principal bench to rise.

The tribunal, which now has
becomeahubofactivity, as it sits on
several high-profile insolvency cas-
es, occupies the sixth, seventh and
eighth floors in a building inside
the Central Government Offices
(CGO) complex in the capital. All
the three floors have a court room
each and are centrally air-condi-
tioned, though lawyers complain
about the cooling in the middle-
floor corridors.The sixth floor is the
busiest with key administrative
officials sittinghere. It alsohas facil-
ities such as a bar room and awell-
appointed library.A small provision
for a pantry is there, but it is yet to
be operational.

The Delhi facility is among the
betteronesofthe10suchlocationsin
the country. But, if you are a first timer, itmaynot be easy to
locate it inside the CGO. Without any proper signboard or
helpful people to guide, it would take a fewwrong turns and
lift rides before getting to the right place. Themain entrance
ofBlock3,whichhasahugeblueandwhiteboardshoutingthe
tribunal’s name in bold, is on the less used side of the
building.

The lift from the main entrance, where a guard main-
tains an entry register, lands just in front of the president’s
office on the sixth floor. Themore frequently used entrance
on the other side of the block bears the board of the
Ministry of New and Renewable Energy, a red herring. A
canteen selling samosas and chai operates next to this. A
large blue plastic drum has turned dustbin and is brim-
ming with used tea cups. Lawyers feel there is scope for

improvement. Sumant Batra, managing partner at Kesar
Dass B&Associates, said, “NCLTneedsmoremembers and
major infrastructural support.MostNCLTs are functioning
on shoestring resources and many operate out of shabby
buildings.” Batra heads the recently formed Insolvency
Practitioners Bar Association. A senior NCLT official told
Business Standard, “We are trying our best to handle these
caseswith existing resources.Wehavemanagedwell so far
without anymajor difficulty.”

AsKumar andMohapatra assemble around 10.40, a sen-
ior advocate mentions a matter where directors of a 50:50
joint venturebetweengovernment andprivateplayershave
beendisqualifiedunder thegovernment’sdriveagainst shell
companies.Kumar reminds the rule, recentlyemphasisedby
theSupremeCourt, that advocatesonrecordshouldmention
matters and not seniors.

The first case on the list is between Vertex Chemicals
and Mahaan Proteins. The resolution professional com-
plained against the company supplying power. Supply was
discontinued, but charges continued.Thebench says status
quo has to bemaintained. “If you charge, therewill be con-

tempt,” warnedMohapatra.
Then an ICICI Bank executive in

semi-formal attire brings the report
of continuation of interim resolu-
tionprofessionalAnilPurias thereg-
ular resolution professional in the
SR Foils and Tissues matter. The
benchtakes thereportonrecord,but
Kumar takes exception to the dress
of the executive, “You are a senior
officer. You must know how to
appear before the court of law.”

Noneappears in the thirdmatter
and the bench takes the report filed
on record. The next matter is
adjourned to October 10, after the
counsel seeks time to a file rejoin-
der. MyMind Vacations wanted to
invoke the Code against its client
Iyogi Technical for default on a
sum of ~23 lakh. The bench dili-
gently goes through the documents
on record to decide whether there
is a default and notices have been
served in the correct addresses.
The appellant informs that the
notice could not be delivered at the

registered address as the mail was returned with the
remark “Left India.” But, a proof of delivery at an alterna-
tive address is submitted. Convinced, the tribunal issues a
show-cause notice asking why the petition should not be
admitted.

The last IBCmatter before thebenchdealswith the issue
of corporate guarantor. Srei Infrastructure had invoked the
code againstAvanthaHoldings for allegeddefault byoneof
its group companies, for which it had stood guarantee.
Kumarobserves that the financial creditor should invoke the
principal debtor also asotherwise itwouldnotbepossible to
verify the default. In just about an hour of assembling, the
bench has disposed of all the IBC cases on the list.

But, with several company law cases lined up, the day is
far from over.

Casesunder codeon fast track

GRADUALLY AND THEN SUDDENLY
Thoughintheworksforyears,theecosystemhassprungaliveoverthepastyear,witharegulator,threeprofessionalagencies,over1,000

individualsand40corporatepractitioners.Nearly400resolutionprocesses,sixliquidationsand40voluntaryliquidationsareon

Takeusthroughtheyear’s journey
at theIBBI.
It is the journeyof theInsolvencyand
BankruptcyCode. Ithasbeenavery
fast, focusedandpassionate
journey, fullofenthusiasm
andlearning.The
government ledthe journey
fromthefrontandsoon
converted it to ‘Share the
Journey’. InErnest
Hemingway’snovel“The
SunAlsoRises”, there isa
dialogue:“Howdidyougo
bankrupt?”Theresponse is:
“Graduallyandthen
suddenly”. Insolvencyandbankruptcy
reformshavebeenintheworks for25
years, it tookshapeallofasuddenin
early2016.Enactmentof theCodeand
its implementationhavebeenvery
swift,withnoparallel tomyknowledge
insideoroutsidethecountry.

Whathasbeenthe impactonthe
ground?
Thereare threemainwaystheCode
impacts.Thefirst isprevention.The
inevitableconsequenceof theprocess
detersdebtors fromdefault.Second, it
encouragesdebtors tosettledefault
expeditiously. It isunderstoodthat they
aresettlingdefaultsassoonas they
receiveanotice fromanoperational
creditororanapplication is filedwith
NCLT.Reportedly,over250caseshave
beensettledbytheMumbaiBenchof
NCLTalone,evenbefore theadmission
stage.Thenumberofsuch
casessettledbyallbenches
ofNCLTandevenbefore the
applicationreaches themis
anybody’sguess.Twocases
havebeensettledat the level
of theSupremeCourt.Third,
the impactof theCode
throughresolutionand
liquidationisyet tobeseen.
Therearesomeearlysigns;
oneneedstoseeafewmore
cases toarriveata finding.

WeretheCodeand
adjudicatingbodies foundwantingon
thehomebuyers’ issue?Will theJaypee
Infratechcasesetaprecedent?
Alawismadeinagivencontextand
with availableknowledge.Deficiencies
comeupas it isput intopracticeandthe
lawis re-writtentoaddress these.Take
theexampleof theActorthe
CompetitionAct,rewrittensubstantially
inthefirstfewyears.Idonotknow,but
donotruleoutiftheCodeiswantingin
somemanner.Therearethreesourcesof
law,namely,statutorylaw,caselawor
precedents,and customs.Weneedto
allowallthreetoevolvewithexperience
andaddressifsomethingiswanting
somewhere.Asregardstheadjudicating
authority, ithasheldthatthehomebuyer
isundisputedlyastakeholderandthe
resolutionprofessionalisexpectedto
considerandtakecareofhisinterests
alongwithotherstakeholders.It is
importanttonotethattheobjectiveofthe
Codeisinsolvencyresolutionofthe
corporatedebtorformaximisationofthe
valueofitsassetsandtobalancethe
interestsofallstakeholders.

Relatedpartytransactions, for
example inthecaseofSynergies
Dooray’s,haveraisedconcerns. What
isyourtake?
Idonothaveanytakeonthis. Iamtold
thishasbeenadjudicatedbythe NCLT

whileapprovingtheresolutionplanand
isnowsub judicebefore the NCLATon
appeal.

Anycommentsonpoor
recovery…
TheCodeisnota
mechanismforrecovery; it
isa resolutionmechanism.
Itexpectscreditors toget
theirdefaultamounts from
futureearningsof thefirm,
rather thanfromsaleof its
assets.Corporatedebtors
with long-pendingdefaults,
particularly thosewhich

havebeentoBIFRaswellorhaveno
business foryears, cameupfor
insolvencyresolutioninthe initialdays
of the implementationof theCode.The
outcomeinthesemattersmaynotbe
veryattractive,ascomparedtobook
valueordefaultamount,andsomeof
themmayevengointo liquidation. It
will,however,beattractiveascompared
to liquidationvalue.Afewyearsdown
the line,corporatedebtorswouldcome
upforresolutionat theearliest instance
ofdefaultof~1 lakh, that is,whenthey
havereasonablygoodhealthandhence
theoutcomethenwouldbeattractive.

Whatarethethingsyouwouldwantto
dointhenextyear?
Twothings. First,wearelookingforward
toimplementingaregimeforindividual
insolvencyinaphasedmanner.Inthe
firstphase,wewouldimplementthe

insolvencyregimeinrespect
ofindividuals,whoare
guarantorstocorporates
undergoingthe resolution
process.Thatcanbedone
fairlyquicklyasthe
adjudicatingauthorityfor
thisisNCLT.Nextwouldbe
individualswhoaredoing
somekindofbusiness—
proprietorshipor
partnershipfirms.Second,
wewillfacilitatecorporate
insolvencytransactions.
Manyresolutionand

liquidationtransactionswillmaturein
thenextfewmonthsandthosemay
throwupsomeirritationsand
deficienciesintheregulatory
framework.Wewouldaddressthem
expeditiously.Totheextentwithinour
purview,wewouldpromoteaconducive
environmentforthedevelopmentof
marketsforinterimfinance,resolution
plansandliquidationofassets.Wewould
focusonbuildingcapacityofIPsand
keepaclosewatchontheirconduct.We
wouldfacilitateoperationalisationof
informationutilitiessothatauthentic
informationisavailabletothe
adjudicatingauthorityandinsolvency
professionalstocompletethe
transactionsexpeditiously.

At leastoneof themwouldbeready?
Yes.Wehave just registeredone
InformationUtilityor IU.

There isgoingtobeanincrease in
cases.CanNCLThandlethis?
Wehavebeenhearingthis forabouta
year.Theadjudication infrastructure
hasdisposedofover700matters.There
hasbeennocompromise inqualityor
quantity.The infrastructureneedsto
develop insyncwithworkloadandit
hasbeenhappening.

Moreonbusiness-standard.com

‘Regime for
individualswill be
inplacequickly’
MSSAHOO, chairman, InsolvencyandBankruptcyBoardof India (IBBI), isa trained lawyeranda
veteranof regulatorypolicy, inhis fifth regulatory job.Even forapersonwithsuchdiverse
experienceandstints in the financeministryand institutions suchas theNational Stock
Exchange, SecuritiesandExchangeBoardof India, Instituteof CompanySecretariesof Indiaand
theCompetitionCommissionof India, the first yearat India’s youngest regulatorhasbeenone
ofgreat learning. Inan interviewwithN Sundaresha Subramanian,hespeaksabout theyear
gonebyandtheoneahead.Editedexcerpts:

M S SAHOO
Chairman, Insolvency
and Bankruptcy
Board of India (IBBI)

THE CODE IS NOT
A MECHANISM
FOR RECOVERY, IT
IS A RESOLUTION
MECHANISM. IT
EXPECTS
CREDITORS TO
GET THEIR DUES
FROM FUTURE
EARNINGS

UNCERTAINTIES
CLOUD OVER
APPROVALS
REQUIRED FOR
IMPLEMENTING
SANCTIONED
PLANS
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A DAY IN THE LIFE OF NCLT

Chitra Sharma vs
Union of India
TheSupremeCourtinitiallystayed
theNCLTorderbutlatermodified
ittakingintoaccountconcerns
raisedbyhomebuyersatJaypee
Infratech.Itaskedthepromoter
todeposit~2,000croreandthe
IRPforaresolutionplanin
abridged45-daytimeline

Edelweiss ARC vs
Synergies Dooray
It isthefirstandonlysuccessfully
completedresolutionprocesstill
date.But,EdelweissARChas
raisedtheissueofrelatedparties
takingcontrolofthecompany
andhascomplainedagainstthe
resolutionprofessional

Innoventive
Industries vs
ICICI Bank
NCLATconcludedthatpriornotice
shouldbegiventocorporate
debtorincaseofapplicationbya
financialcreditor(FC).Provisionsof
MaharashtraReliefUndertaking
(SpecialProvisions)Act(MRUAct)
willnotprevailoverIBC.Consentof
JLFmembersisnotrequiredbyFC
beforefilinganapplicationunder
Section7ofthecode.TheSupreme
Courthasalsopassedtheorderin
thematterandtheresolution
processiscurrentlyon

Nikhil Mehta and Sons
vs AMR Infrastructure
Committedreturnplaninareal
estatetransactionshouldbe
consideredasfinancialdebtand
theapplicantshouldbe
consideredasfinancialcreditor,
NCLATheld

Industrial &
Commercial Bank of
China vs
Alok Industries
ItwasheldNCLTwasunderno
obligationtogivenoticetoother
FCsbeforeadmittingacase.
Pendencyofwindingup
proceedingsbeforetheHighCourt
(beforeitsadmission)isnobarfor
initiationofproceedingsunder
section7oftheCode

FLASH POINTS:
CASES THAT TESTED
THE NEW LAW
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THE JOURNEY
December, 2015: The InsolvencyBill
was introduced inParliament

May, 2016: InsolvencyandBankruptcy
lawwaspassed

June, 2016:National CompanyLaw
Tribunal came intobeing

October 1, 2016: Insolvencyand
BankruptcyBoardwas formedand
MSSahootookoveras chairman

November28, 2016: Insolvency
professionalagencies
were registered

November30, 2016:First setof IPs
were registered

December31, 2016: Limited Insolvency
Examinationwas introduced

January 17, 2017: The first corporate
debtoradmitted for resolution

April 7, 2017: First voluntary
liquidationcommenced

August 2, 2017: First resolution
planapproved

August 7, 2017:First liquidation
commenced

September25, 2017:First Information
Utility registered


