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My Dear MINISTER,

I have great pleasure in forwarding herewith the Twenty-sixth
Report of the Law Commission on Insolvency Laws.

2. This subject was referred by the Government to the Law
Commission and was taken up by the previous Law Commission
for consideration. A draft Bill with notes on Clauses was
prepared by Mr. Justice T. L. Venkatarama Aiyar, Chairman of
that Commission. It was circulated in April, 1961 to State
Governments, High Courts and other interested persons and
bodies for their comments.

3. The Commission held meetings to consider the draft
Report with the comments received. The first meeting was hetd
on the 2nd to 5th August, 1963 and the subsequent meetings
were held on the 29th to 31st August, 1963, 16th to 19th
September, 1063, 26th September to 1st October, 1963 and 21st
and 22nd October, 1063. In the light of the discussions held at
those meetings, the Bill and notes were revised and a draft
Report was prepared.

4. The draft Bill and the Report were finalised at the meetings
held on 23rd to 28th December, 1963 and 6th to 1oth January,
1964. .

5. My colleagues and I wish to record cur appreciation of the

assistance we have received from Mr. P. M. Bakshi, our Joint
Secretary and Draftsman, in the preparation of this Report.

Yours sincerely,
7. L. KAPUR.
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REPORT ON INSOLVENCY LAWS

i. The Law Commission has taken up the revision of ggggﬁf of
the law of insolvency on a reference made to it by the

Government of India.’

2. The law of insolveney in this country, like most Historical
other laws, owes its origin to English law. Before the Background.
British came to this country there was no indigenous law
of insolvency in India®. The common law in England did
not deal with the subject of bankruptey. The Bankruptey
Law was purely a creature of Statute®. The earlier Sta-
tutes passed in the.16th century and subsequent years con-
tained only rudimentary provisions as to bankruptcy.

The important statutes on the subject are the Bankruptcy
Acts* passed by the British Parliament in 1849, 1869, 1883
and 1914.

In India, the necessity for an insolvency law was first
felt in the three Presidency-towns of Calcutta, Bombay
and Madras where the British carried on their trade. The
earliest rudiments of insolvency legislation can be traced
to sections 23 and 24 of the Government of India Act, 1800
(39 and 40 Geo. ITIT «¢. 79), which conferred insclvency
jurisdiction on the Supreme Court at Fort William and
Madras and the Recorder’s Court at Bombay. These courts
were empowered to make rules and orders for granting
relief to insolvent debtors on the lines intended by the
Act of the British Parliament called the Lord’s Act passed
in 1759 (32 Geo. II ¢. 28).

The next step was taken in 1828 when Statute 9 (Geo.
IV ¢. 73) was passed, which can be said to be the begin-
ning of the special insolvency legislation in India. Under
this Act, the first insclvency courts for relief of insolvent
debtors were established in  the Presidency-towns.
Although the insolvency court was presided over by a
Judge of the Supreme Court, it had a distinct and separate
existence. The insolvency court was to sit and dispose of
insolvency matters as often as was necessary. But the
court at Calcutta was to sit at least once a month. The
Act of 1828 was originally intended to remain in force for
a period of four years, but subsequent legislation extended
115%3 dqragtlon up to 1848 and also made certain amendments

erein®,

*Ministry of Law, under orders in File No, 22-V-50-L of the Legislative
Section.

*Muila, Law of Insolvency in India (1958), pages 1, 2, para. 2.
*Cf. Jowitt, Dictionary of English Law (x959) Vol. T, page 205, right.

18ee Holdsworth, H.E.L. (1938), Vol, XI -
pages s sy 938}, Vol » Pages 445-446 and Vol, VIII,
8See Mulla, Law of Insolvency in India (1958), page 16,
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A further step in the development of insolvency law
was taken in 1848 when the Indian Insolvency Act, 1848
(11 and 12 Vict. ¢. 21) was passed. The Act preserved the
distinction between traders and non-traders in certain
respects on the lines of the corresponding Bankruptey
statutes then in force in England. It continued the courts
for the relief of insolvent debtors established by the Act
of 1828 in the Presidency-towns. The Indian High Courts
Act, 1861 (24 and 25 Vie. c¢. 104} abolished the Supreme
Courts in the Presidency-towns and in their place the pre-
sent High Courts were set up. The insolvency jurisdiction
in the Presidency-towns was thus transferred from the
Supreme Court to the High Court.

The provisions of the Indian Insolvency Act, 1848, were,
however, found to be inadequate to meet the changing
conditions. In the seventies Sir James Fitzjames Stephen
proposed an Insolvency Bill for the whole of India model-
led on the Bankruptcy laws then in force in England. But
this proposal was dropped, as the conditions in the mofus-
sil were not favourable for a comprehensive legislation on
the subject. The Act of 1848 was in force in the Presi-
dency-towns until the enactment in 1909 of the present
Presidency-towns Insolvency Act, 1909,

3. While there was special insolvency legislation for
the Presidency-towns, there was no insolvency law in the
mofussil. The main reason for this difference was the
absence of any flourishing trade and commerce in the
mofussil. In the mofussil for a considerable period the
ordinary principle of distributing the sale proceeds pro-
rata among decree-holders after satisfaction in full of the
amount due to the attaching decree-holder seems to have
prevailed. (See the Civil Procedure Code of 1859). The
first attempt to introduce insolvency law in the mofussil
wss made In 1877. Some rules were incorporated in Chap-
ter 20 of the Code of Civil Procedure, 1877, which confer-
red jurisdiction on the distriet courts to entertain insol-
vency petitions and grant orders of discharge. These
rules were re-enacted with certain modifications in Chap-
ter 20 of the Code of Civil Procedure, 1882. The provi-
sions in the Civil Procedure Code of 1859 were described’-2
as the “germ and nothing more than a germ of an insol-
vency law” and this criticism was regarded as applicable®
to the subsequent codes also. They could be made use of
by those debtors only who were arrested or imprisoned in
the execution of a decree for money or against whose pro-
perty an order of attachment was passed in execution of
such a decree. In other words, the provisions were limit-
ed to cases in which legal proceedings were instituted and

*See Lord Hobhouse’s observations cited in the speech of Sir Erle
Richard on leave for introduction of the Bill which led to the Provincial Act

of 1907.
2Sce also Mulla (1958), page 19.
3See, thid.
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judgment obtained. Creditors of a debtor were not entitl-
ed to file an insolvency petition. These defects were re-
moved by the Provincial Insolveney Act, 1907 (3 of 1507).
This Act created a special insolvency jurisdiction laving
down the conditions under which a debter could be adjudi-
cated on his own petiticn or on a petition by a creditor.
The Act of 1907 was repealed by the Provincial Insolvency
Act, 1920 (5 of 1920) which is the Act now in force in the
mofussil.

4. The Hon’ble Sir H. Erle Richards while moving the Cf?l:;f)ﬁf;ﬁon
Bill in the Council which led to the enactment of the '-:I’nsolf,mc;

Presidency-towns Insolvency Act, 1909, stated: Acts into

“The difference in the conditions between the e
Presidency-towns and the mofussil makes it inexpe-
dient to have one uniform Act for the whole of India
at the present time but there will be little difficulty in
bringing the two Acts into complete agreement if it be
thought wise to do so in the future”

This view was egpressed more than half a century ago.
The difference in the conditions between the Presidency-
towns and the mofussil which led to the enactment of two
separate insolvency Acts has now largely disappeared.
india is being rapidly industrialised and with the imple-
mentation of the Five Year Plans, trade and commerce
has spread into many other towns besides the Presidency-
towns of Bombay, Calcutta and Madras. Time is, there-
fore, ripe for consolidating the two insolvency Acts and
having one uniform law of insolvency for the whole of
India, including the territories comprised in the former
Part B States to which neitker the Presidency nor the
Provincial Act at present applies.

3. Insolvency law has a two-fold purpose— (i} to give Objects of

relief to the debtor from the harassment of his eredifors Tnsolvency
whose claims he is unable to meet, and (ii) to provide a )
machinery by which creditors who are not secured in the
payment of their debts are to be satisfied. It is based on
the Roman principle cessio bonorum, that is to say, sur-
render by the debtor of all his goods for the benefit of his
creditors in return for immunity from court process.
Broadly speaking, the existing insolvency law contained
in the Presidency-towns Insolvency Act, 1909 and the Pro-
vincial Insolvency Act, 1920 is sound in principle and has
worked satisfactorily in practice. Apart from combining
the two Acts, there is, therefore, little scope for any sub-
stantial change in the law. '

6. Under the Proviso to section 3(1) in the Provincial Insolvency
Art, the State Government is empowered to authorise sub- Ju?sdﬁctlrg?
ordinate courts to exercise insolvency jurisdiction. Where gati“c;’m;
a subordinate court exercises such jurisdiction, an appeal and appeals,
lies under section 75 of that Act to the District Court, We

feel that in view of the serious consequences which flow
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from a person being adjudicated insolvent and the compli-
cated questions of law and fact which usually arise 1m
insolvency matters, appeals in such cases should lie to the
High Court. There are two ways of achieving this
object—
(i) providing an appeal direct to the High Court,
and
(1) placing a limitation on the jurisdiction of sub-
ordinate courts.

The second course involves the difficulty of finding a satis-
factory method of limiting the jurisdiction. Two tests can
ke applied for this purpose—

(i) the quantum of debts of the insolvent, and

(¢1) the value of the property of the insolvent dis-
tributable among his creditors.

There is one basic objection to adopting the first test. The
idea of limiting the jurisdiction is that at least in large in-
solvencies an appeal should lie to the High Court. A ques-
tion accordingly arises, what is a large insolvency? Is an
insolvency where the debts of the insolvent amount to one
lakh of rupees but the insclvent’s property is worth only
Rs. 2,000 a large insoclvency? In such a case the stakes are
not high. The creditors will at the most get a dividend of
two naye paise in the rupee and no complicated questions
of title, etc. are likely to arise in view of the negligible
value of the property of the insolvent. Apart from this
basic objection, there are also some practical difficulties.
One practical difficulty is pointed out in a case of the
Rangoon High Court’. The petitioning creditor in that case
filed an insclvency petition in the district court alleging
that the debt due to him from the respondent amounted to
Rs. 15,947-1-9. Under a notification issued under the pro-
visc to section 3 of the Provincial Insolvency Act, 1920
which at that time applipd to Burma, the district court
had jurisdiction if the amount of debts exceeded Rs. 15,000
while if the amount of debts was less than Rs. 15,000 the
Assistant Distriet Court had jurisdiction. The debt due
to the petitioning creditor was alleged to consist of two
items— (1) Rs. 8,029-3-9 due on three promissory notes, and
{(2) the sum of Rs. 7,917-8-9 due under a registered mort-
gage. It, however, appeared from the petition that on
the date of the petitien a mortgage suit in respect of the
second item was pending. In these circumstances the
district judge refrained from taking further steps in the
proceedings until the result of the mortgage suit was
known. After the mortgage suit was dismissed, the
amount of the petitioning creditor’s debt was reduced to
Rs. 8,029-9-9. The district judge, accordingly, transferred
the proceedings to the Assistant District Court. An

1S.P.K, Chettyar Firm v. §. Duiz (1936), ILL.R. 14 Rangoon, 280 ;.
AIR 1916 Rangoon 223,
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adjudication order was passed by the Assistant District
Court. Subsequently, it appeared that the total debts of
which proof was submitted in the insolvency amounted
to Rs. 15,707. An application, however, was made by the
Receiver in insolvency that certain debts alleged to be due
by the insolvent to the petitioning creditor might not be
admitted. The application of the Receiver was dismissed
by the Assistant District Court. Against the order dismiss-
ing the application the Receiver appealed to the district
court. On appeal, the District Judge reduced the amount
of the debts which ocught to ke admitted by Rs. 3,052,
thereby reducing the total amount of debts of which proof
was admitted to a figure less than Rs. 15,000. The Assis-
tant District Court had further held that it had no jurisdic-
tion in the matter inasmuch as the debts of the insolvent
exceeded Rs. 15,000. On appeal from the order, the District
Court, in the events that happened, namely, that the debts
of which proof was admitted amounted to less than
Rs. 15,000, allowed the appeal and held that the Assistant
District Court had jurisdiction. Page C.J. while deliver-

ing judgment on the case made the following cobserva-
tions: —

“The mere recital of the nature of the proceedings
that have taken place and the orders that the Assis-
tant District Court and the District Court were com-
peiled to pass in the circumstances discloses a situation
full of humour though for those concerned in insolvency
proceedings the humour is grim.”,

While construing the notification in question Page C.J.
further observed :—

“The effect of accepting this construction of notifi-
cations 37 and 207 is that the court may or may not
Possess jurisdiction to hear an insolvency proceeding
at any particular time according to the amount of
the debts of the insolvent that at that particular time
may appear to be outstanding. The present case is
a simple but cogent illustration of the situation that
results from the issue of these notifications, and, if
the Court were at liberty to express an opinion upon
a matter of policy, it would appear advisable
that steps should be taken by amending either the
Burma Courts Act or the Proévincial Insolvency Act
in order that an end should be put to the present
impasse”.

Dunkley J. who concurred in the judgment made the
following observations:—

“Debts of the insolvent must clearly mean the
debts admitted or proved in the proceedings; the
expression cannot include secured or doubtful debts
which may or may not become provable at some
subsequent stage; for, if so, the jurisdiction of the
Assistant Distriet Court will always remain in doubt
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in every insolvency case. It is urged that the effect
of this construction of the expression is that in any
particular case the Assistant District Court may rave
jurisdiction at one time and not at anoiher, and that
in conseguence several transfers of the case bheiween
the District Court and the Assistant District Court
with their attendant evils of prolonged duration and
uncertainty, may cccur. 1 agree that this Is so, and
that in ap insolvency case uncertainty as to the court
having ‘original jurisdiction is most unforiunate as
it entails uncertainty as to the court to which appeals
lie; but it is impossible to devise any form of notifi-
cation which will entirely remove this uncertainty,
and if T may make the suggestion, in my opinion the
only satisfactory method of meeting the difficulty is
by an amendment of the Burma Courts Act, to make
all appeals, of whatever kind, from the Assistant
Districi Court lie direct to the High Court™.

It is true that the difficulty pointed out by the Rangoom
High Court could perhaps be met by a suitable wording
of ihe notification. Instead of the word ‘debts’ the words
‘alleged debis’ may be used’. But then the creditors could
by inflating or undervaluing their debts choose their
forum and the debtor will have no voice in the matter.
Apart from the difficulty pointed out by the Rangcon
High Court there is a further difficulty. A petitioning
creditor will, for the purpose of jurisdiction of the court,
have to state in his petition the aggregate amount of debts
due from the debtor. Will he be in a position fo do s0?
The debts which are due from a debtor will be known
enly to the debtor himself. The law, therefore, requires
the debtor and not the petitioning creditor to file a sche-
dule of creditors. In a vast country like India, the cre-
ditors of a debtor may be spread over a number of };iaqes,
and it will not, therefore, be possible for the petitioning
crediter to know who are the other creditors of the deb-
tor and much less the amount of their debts, In the
sbsence of such information a petitioning creditor would
not know in what court to fle the petition. Apphca?mn
of the fArst test, therefore, gives rise 1o several complica-

tions.

The second test relating to the value of the properiy
of the imsolvent distributable among hiz creditors has
peen adopted in relation to summary administration of
smail insolvencies. But in the case of summary adminis-
tration of an insolvency 10 guestion of jurisdic-
tion arises. After a petition is admitted, the court if it is
satisfied by afidavit or otherwise that the property ol
the insolvent does not exceed a particular value may

1Sza Gulabrao v, Yadavrae, (1958) 6¢ Bom. L.R. 505,
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make an order that the insolvent’s estate be administered
in a summary mannerl. The value of the insolvent's pro-
perty is relevant only for the purpose of determining the
manner in which the insclvent’s estate is to be adminis-

tered and not for the purpose of the jurisdiction of the

court in which the petition for insolvency is to be pre-
sented. If this test is adopted for the purpose of deter-
mining the jurisdiction of subordinate courts, the petition-
ing creditor will be faced with the same difficulty which
he will experience if the first test is adopted, It will be
difficult for him to ascertain the value of the property
of the insolvent at the time of the presentation of the
petition. For these reasons, it appears to us that the
second course, though desirable in some respects, is not
practicable. We, therefore, recommend? the adoption of
the first course, that is to say, that an appeal shounld lie
direct to the High Court from certain decisions and crders
of a subordinate court exercising insolvency jurisdiction.
In this connection, we may refer to s. 4A of the Guardian
and Wards Act, 1890, under which the High Court is
empowered to delegate jurisdiction to subordinate courts.
Under section 47 of that Act, when a case is decided by
a subordinate court in exercise of its delegated jurisdic-
tion, an appeal lies to the High Court. We appreciate
that our recommendation has the drawback, that even
in a small matter an appeal will lie to the High Court.
We, therefore, propose that an appeal to the High Court
should lie in important matters only, e.g., adjudication,
avoidance of transfers etc. We may point out that, if
there is no delegation of jurisdiction to subordinate courts,
an appeal against certain decisions and orders at present
lies to the High Court. [Section 75(2) read with Sche-
dule I of the Provincial Act]. We recommend that only
in these cases an appeal should lie to the High Court. In
all other cases an appeal should lie to the District Court.

7. In the Presidency-towns of Bombay, Calcutts and
Madras, insolvency jurisdiction is at present exercised by
the High Court on its original side. An important ques-
tion which arises for consideration is whether, in view of
the consolidation of the two Acts, insolvency jurisdiction
of the High Court in the Presidency-towns should he re-
tained. The main argument in favour of retention of the
jurisdiction is, that trade and commerce in these towns
is much more developed than in the mofussil and that it
ijs, therefore, desirable that administration of insolvency
law in the Presidency-towns should be entrusted tfo the
highest judicial authority. The arguments against the
retention of the jurisdiction of the High Court in the
Presidency-towns are the following:—

(i) the distinction in the administration of in-
solvency law between the Presidency-towns and the

1Presidency Act, s. 106 and Provincial Act, 5. 74-
s8¢e Appendix I, clauses g7 and 116.

Insolvency
jurisdiction:
of High
Courts in
Presidency:
Towns.
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mofussil, even if justified in the past on account of
the difference between commercial conditions, can no
tonger be maintained in view of the general pro-
gress in commerce and industry all over the country;

(ii) except in respect of a few matters, there is
no material difference in the substantive law as en-
acted in the two Acts;

(iii) a substantial part of the original jurisdie-
tion of the High Court in the Presidency-towns has
already been transferred to the City Civil Court.

8. In an earlier report’, the Law Commission has made
the following observations on the subject:—

“It is to be noticed that the insolvency jurisdie-
tion in the Presidency-towns has been conferred ex-
clusively upon the High Court. As entrustment of
this jurisdiction to the High Court is necessary in the
interests of the better administration of the insel-
vency law, we are of the opinion that such excluzive
jurisdiction should continue even though the two
Acts are consolidated into one”.

We respectfully agree with this view. The High Courts
in Bombay, Madras and Calcutta have been exercising
insolvency jurisdiction for over a century., Public opi-
nion in these towns is in favour of the retention of the
jurisdiction of the High Court. When a person (s ad-
judged an insolvent the adjudication affects this status
and reputation. It is, therefore, important that such ad-
judication should be made by the highest Court in large
commercial towns like Bombay, Calcutta and Madras, It
is true, that apart from Bombay, Calcutta and Madras
there are many other towns which from a commercial
point of view are no less important than the former Pre-
sidency-towns, e.g., Delhi, Ahmedabad, Amritsar, Kanpur,
Patna, Asansol, Nagpur, Hyderabad, Bangalore, etc. As
however, in relation to these towns the High Courts do
not exercise original jurisdiction, it would not be prac-
ticable to confer insolvency jurisdiction on these High
Courts® in relation to these towns.

9. The Presidency Act provides for the appeintment
in each of the Presidency-towns of Bombay, Madras and
Calcutta of an officer called the Official Assignee, in
whom all the property of the insolvent is wvested.® The
Official Assignee is constituted a corporation sole in
Bombay and Madras by local amendments. (Ses s. 77A,
Presidency Act). The scheme of the Provineial Act is
different*, Section 57 of that Act provides for the appoint-
ment of an Officfal Receiver. Such appointment is not

I14th Report, Vol. I, page sr1, para, 3.
2See Appendix I, clause g7,
3See 5. 77, Presidency Act.
+See sections 56, 57, 58, Provincial Act.



obligatory. Under section 28(2) of the Act, on the mak-
ing of an order of adjudication the property of the in-
solvent vests either in the court or in a receiver., Where
an Official Receiver has not been appointed, the Court
generally appoints, ad hoc for each insolvency a member
of the Bar or a ministerial officer of the court to dis-
charge the functions of the receiver. The defects of this
© system have been pointed out in an earlier Report of the
Law Commission!. In that Report, it has been stated that
in the States of Madras and Andhra Pradesh where Offi-
cial Receivers are appointed for an entire area the results
have been more satisfactory. Under s. 58 of the Provin-
cial Act, where no receiver is appointed the property
vests in the Court. But the vesting of the property in the
court is not convenient and may lead to complications.
We are, therefore, of the opinion that the system of
vesting the insolvent’s estate in the Court and leaving it
to the court to appoint a receiver ad hoc should be abo-
lished. We think that in this respect the provisions of
the Presidency Act are better, and should apply through-
out India. This change would assimilate the position in
the mofussil to that obtaining in the Presidency-towns,
and it would also facilitate the administration of estates
in insolvency?.

10. At the outset, it will be useful to set out briefly the

evolution of the jurisdiction of insolvency courts. Before
the Bankruptey Act, 1869, Bankruptcy Court in England
had no jurisdiction to decide questions of title in which
third persons were interested, unless they submitted to
the jurisdiction of the Bankruptey Court. (Vide section
12 of the Bankruptcy Act, 1849). Section 72 of the Bank-
ruptcy Act, 1869, conferred jurisdiction on the Bankruptcy
Court to decide all questions, whatsoever, for doing justice
to the parties and for effectively administering the estates
of bankrupts. That section was couched in such wide
terms that the Bankruptcy Court could exercise jurisdic-
tion to decide all questions of title in which the rights of
third parties were involved. In construing this section,
the courts, however, drew a distinetion between claims
arising in bankrupicy and claims not arising in bankruptey.
The former comprised transactions which could not be
impeached but for the special provisions of the Bankrupt-
ey Act. The right of the trustee in bankruptcy in those
claims rests on a title superior to that of the bankrupt.
The following are some of the matters in which the trustee

in bankruptcy is said to have a higher title than the in-
solvent®: —

(i) transfers of property by the bankrupt made
between the commencement of the bankruptey and

3x4th Report, Vol, I, page 512, para. 6 and page 51 ara. 8.
2Sem Append,ix I, clause 88. ’ page 514 p
3Cf.: Mulla, Law of Insolvency in Indis, (1958), page 4o.

Jurisdiction
of Insolvens
cy Courts.

Claims atig=
ing in benk~
ruptcy.
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the date of the order of adjudication which come
within the jurisdiction of the Bankruptcy Court by
virtue of the doctrine of relation back;

(ii) possession by the bankrupt of goods of other
persons to which the Trustee in bankruptcy is en-
titled by operation of the doctrine of reputed cwner-
ship; .

(iii} transfers within two years of the bankrupicy
not made in good faith and for valuable considera-
tion; :

(iv) transfers by way of fraudulent preference n
favour of creditors;

(v) transfers which are in themselves aects of
bankruptey.

Claims not arising in bankruptcy are those claims against
third parties in respect of which the Trustee in Bankrup-
tey has no superior title than the bankrupt himself and
which he can enforce against such parties only under the
ordinary law and in the ordinary courts. As regards
claims arising in bankruptcy the Courts in England held
that though they should normally be tried by the Bank-
ruptcy Court’, the ordinary civil courts had also juris-
diction over the same? As regards claims not arising in
bankruptcy the Courts in England took the view that they
should be tried by the ordinary courts unless the parties
theretc submitted to the jurisdiction of the Bankruptey
Court’. This was the position under section 72 of the
Bankruptey Act, 1869. The Bankruptcy Act, 1869 was re-
placed by the Bankruptcy Act, 1883, and section 102 of the
latter Act was with certain modifications a re-enaciment
of section 72 of the former Act. In 1914 a new Bank-
ruptey law was enacted which repealed the Act of 1883.
Section 105 of the Act of 1914 corresponds to section 102
of the Act of 1883. Judicial decisions® under the Bankrup-
tey Acts of 1883 and 1914 reaffirmed the principles which
had been laid down in the construction of section 72 of
the Act of 1868

11. The relevant provisions of the two Indian Acts
are section 7 of the Presidency Act and section 4 cf the
Provincial Act. Although the language of section 7 of
the Presidency Act is quite generzl, the Calcutta High
Court* held that the Ingolvency Court should decline to

D 1Vide the observations of James L. J. in ex parte Armitage, 17 Ch.
. 13,

2Vide Sharp v. McHenry, 55 L.T. 747 and Re Evelyn, (18¢4) 2 Q.B.
302,

$Vide Ellis v. Silber, I.. R. 8 Ch. App. 83 ; Ex parte Dickin, 8 Ch
D, 377 ; Ex parte Musgrave, 16 Ch. D. g4 ; Ex parte Brown, 11 Ch, D. 1483
Ex “parte Fleicker, 9 Ch. D. 381 ; Ex parte Dauvies, 19 Ch. D. 86,

Ynanendra Bala Devi v. Offcial Assignee, LL.R. 54 Calr- 351
A.LR, 1926 Cal. 597. d ’
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entertain claims against third parties which do not arise
in insolvency. A similar view was taken under the Pro-
vincial Act by a majority of the High Courts. The Mad-
ras High Court, however, took the view that the Insclvency
Court had jurisdiction under section 7 of the Presidency Act
to decide all questions between the Official Assignee and
strangers, even though the latter did not submit to the
jurisdiction of the Insolvency Court. The conflict was
set at rest by the amending Act?® of 1927 which ingerted
a proviso to section 7 of the Presidency Act and also
amended sub-sections (4) and (5} of section 36 of that
Act. The net result of these amendments was that where
proceedings were taken against a stranger under section
36 of the Act and he denied the claim of the insolveni,
the Insolvency Court had no jurisdiction to decide the
claim. In other words, the view of the Calcutta and
Bombay High Courts which was in accordance with the
English practice was preferred to that of the Madras High
Court. Subsequent to the amendment of 1927, a question
arcse whether the Insolvency Court could entertain
claims against a stranger where the stranger had not
been examined under section 36. It was held by the Mad-
ras High Court® that the proviso to section 7 introduced
by the amending Act of 1927 restricted the jurisdiction of
the Insolvency Court only in those cases where there had
been examination under section 36, and that when there
was no such examination, the language of section 7 was
wide enough to confer the necessary jurisdiction on the
High Court. In another Madras case* it was further held,
that even when there was an examination under section
36, the iurisdiction of the Court to decide matters out-
side the scope of inquiry under that section was not
barred by the proviso to section 7. The Bombay High
Court took the view?® that though the proviso to the section
applied only when there was examination under section
36, even when there was no such examination the court
should in the exercise of its discretion decline to enter-
tain a claim against a stranger unless he submitted to its
jurisdiction.

The Provincial Act of 1907 did not contain any provi-
sion corresponding to section 7 of the Presidency Act.
There was, accordingly, a conflict of opinion as to whether

"Naginlal Chunilal v. O fficial Assignee, LL.R. 35 Bom. 473 ; Derauappa
Lyer. v. Official Assignee, 42 ML.J. 41 ; O fficial Assignee Madras v
O fficial Assignee, Rangoon, ALR. 1925 Mad. 141.

2Act 11 of 1927.

30 ficial Assignee, Madras v. Narasimha Mudaliar, LLLR. 52 Mad.
717.

\Chinnappa v. Qfficial Assignee, (1932) ILL.R. 55 Mad. 385 ; AIR
1632 Madras 167.

sin re Balubhai Kallianchand, A.LR. 1942 Bom. 118 ; 44 Bom. L.R,
171 .
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a disputed claim against a stranger could be tried by
the Insolvency Court. The question was answered in the
affirmative by the Allahabad High Court in Bansidhar v.
Kharagjit', and in the negative by the Calcutta High
Court in Nilmoni Chowdhury v. Durga Charan Chow-
dhury®. It was to set at rest this conflict that secticn 4
of the Provincial Act of 1920 was enacted. This section
gives effect to the view of the Allahabad High Court and
confers jurisdiction on the insolvency court to adjudicate
claims against third parties. It will be observed, that
on the language of section 4, the Insolvency Court is em-
powered to decide question of iitle against a siranger even
when the stranger disputes that title and does not sub-
mit to the jurisdiction of the insolvency court. To this
extent section 4 differs from section 7 and section 36(4)
and (5) of the Presidency Act.

12. We have carefully considered this matter, and we
think that having regard to general legal principles, the
provisions of section 7 of the Presidency Act are to be
preferred to the provisions of section 4 of the Provincial
Act, We are fortified in cur opinion by the view ex-
pressed by Mulla® that the provisions of section 4 of the
Provincial Act should be brought in line with the provi-
sions of section 7 of the Presidency Act. Insolvency
jurisdiction is a special jurisdiction, and such jurisdiction
should not be extended beyvond what is strictly necessary
for th= purpose of administering the insolvency law.
Third parties are strangers to an insolvency, and they
should not be dragged to the insolvency court against their
will. To give an illustration, if A is adjudged insolvent
by a court in Delhi and A has a claim against B, who
ordinarilv resides in Trivandrum, it will be great hard-
ship upon B if the Official Assignee could enforce his
claim against B in the insolvency court in Delhi. More-
over, if the insolvency court is given jurisdiction in rese
pact of claims against third parties, the Official Assignee
could enforce such claims without payment of any court
fee. We, however, see no harm if small claims, not ex-
ceading Rs. 5000 in value against* third parties are de-
termined by the insolvency court.

13. We propose that a new act of insolvency con the
lines of section 1(1) (g) of the English Bankruptcy Aet,
1914 should find a place in the revised law. Under the
English Act if is open to a person who has obtained a
decree or order for the payment of monev to give notice
to the debtor, calling upon him to pay up the amount due

\Bausidhar v. Kharagjit, (1915), L.LL.R, 37 All, 6s.

*Nibnoni Chowdhury v. Durga Charan Chowdhury, (1918) 22 C.W.N.
702,

*Mulls, Law of Imsolvency in India, (1958) page 24, para.26.
*Appendix 1, Clause 99.
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under the decree or order and failure to do so amounts to
an act of insolvency. It may be urged against such a pro-
vision, that it is liable to be abused by scheming creditors
and may be used for ulterior purposes. But in Bombay
& provision based on section 1(I) (g} of the English Act
has already been enacted both in the Presidency Act and
in the Provincial Act. The Bombay amendment seems
to have worked satisfactorily for about a quarter of a cen-
tury and does not seem to have led lo any abuse. In this
connection reference may usefully be made to the recom-
mendation made in an earlier report? of the Law Com-
mission in the following terms:

¢ the most offective way of instilling a healthy
fear in the minds of dishonest judgmert-debtors would
be tc enable the Court to adjudicate him zn insolvent
if h= does not pay the decretal amgunt after notice by
the decree-holder, by specifying a period within which
it should be paid, on the lines of the Bombay amend-
ment to the Presidency Towns Insolvency Act.”

We, therefore, recommend that the Bombay Amendment
should form part of the general insclvency law in India’

14. The Blagden Committee appointed to review the Discharge.
Bankruptcy Law in England has made far-reaching re-
cemmendations in respect of discharge of insolvents. The
Committee has okserved as follows? . —

“The most ungatisfactory feature of the existing
system is the fact that, whether or not any bankrupt
obtains his discharge, depends, in the first instance,
upon whether or not he makes application therefor,
and this has Jed to the position that only one
in every four or five of all bankrupts ever
in  fact does apply for his discharge.
We are of opinion that the question of
whether a bankrupt should he discharged and, if so,
under what terms, is of such vital importance that 2
decision with regard thereto ought to be made bhy
court in every case. Discharge should never depend
upon the debtor making an application to the Court,
a step which we consider to he quite irrelevent to
the proper consideration of the issue.”

13. The Blagden Commiitee has, therefore, recom-
mended® thal after the lapse of a pericd of rwo years from
the conclusion of the public examination of an insclvent,

1Sge the Bombay Insolvency Amendment Act, 1939 {15 of 1935
*Third Report (Limitaticn Act) pp. 65-6€, para. I7I.
35¢e App. 1, Clause 3(2} -

fReport of the Committee on Bankruptey Law Amendment etc. (1557)
Cmd. 221, page 20, para. 54. '

‘ PReport of the Committee on Bankruptcy Law etc. Amendment (1957)
Cmd. 221, page 22, para. 60. i
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the insolvent should automatically be discharged unless
the Court of its own motion or on the application of the
Official Receiver, Trustee or creditor has entered a caveat
against the bankrupt’s discharge. So far as we have been
able to gather, the recommendations made by the Blagden
Committee have not yet been implemented in England.
We have given careful consideration to this recommen-
dation of the Committee, and we are of the opinion that
the conditions in this country are different from those
prevailing in England. The figures we have received!
from the High Courts of Bombay, Madras and Celcutta
disclose that generally an insolvent does not unduly delay
making an application for a discharse., We, therefore,
think that no change in the Indian law on the lines pro-
posed by the Blagden Committee is necessary®.

16. On the question as to the date from which an order
of adjudication should take effect, there iz difference bet-
ween the law as enacted in section 37(1) of the Bankrup-
tey Act, 18i4 and section 51 of the Presidency Act on the
one hand, and that embodied in section 28(7) of the Pro-
vincial Act on the other. Under the English law, the
order of adjudication relates back to the date of the act
of insolvency and tc the earliest of such acts if there is
more than one. That is also the law under section 31
of the Presidency Act. But the Provincial Act has made
deliberate departure from this position and enacts that
the order shall relate back to the date of the presentation
of the petition. Such a provision was first enacted in the
Provincial Insolvency Act, 1907 (3 of 1907). The reason
for the departure from the English law was stated in the
Legislative Council in the following words:—

“The English doctrine that it may have the effect
of avoiding certain questionable transactions is a de-
parture from the general rule that a decree or order
relates back only to the commencement of the list”.

On this reasoning, it was enacted that the order should
relate back only to the date of the petition, and that posi-
tion was re-iterated in section 28(7) of the Act of 1920,

17. The principle behind the doctrine of relation back
is explainad by Mulla as follows’ :—

“It is not uncommon for debtors on the =2ve of
msolvency to transfer their property to athers to
defraud their creditors. Justice to the creditors
requires that such transfers should not be allowed to
stand and it is for this purpose that the title of the
Official Assignee or Receiver is made to relate back 1o

1See Apr. IV,
*Appendix I, Clauses 18 and 37.
*Mulla, Law of Insolvency in India, (1958) page 574.



15

a dale earlier than the date of the order or adjudica-
tion.”

Having this principle in mind, we think that in the condi-
tions prevailing :n this country the provisions of the Presi-
dency Act in this respect are better suited to achieve the
objecr in view than those of the Provinecial Act, Insol-
vency law is intended for an honest debtor. But unfortu-
nately several dishonest dehtors take advantage of the
insoiveney law in this country for the purpose of geiiing
rid of their debis and at the same time concealing a sub-
stantial par: of their property from the creditors. Relation
back of mnsclvency to the date of the presentation of the
petition dces not serve anyv useful purpose, because it is
rarely that an insolvent dishonestly transfers his property
after the praszentation of the petition. Mulla has observed,
that the provisions of the Provincizl Aet on this subject
are open lo objection on the ground that they afford pro-
tection to a large number of transactions entered into by
the debior on the eve of insolvency to the detriment of his
creditors. In the Presidency Act as originally introduced
in the Legislature, it was provided that insolvency should
relate back io the date of the presentation of the petition.
But on the 1epresentations made by the High Courts of
Calcutta and Bombay, the relevant provision was altered
in the Sclect Committee on the lines of the English Act?,
The Bombay High Court in its objection made the follow-
ing point? .—

“The title of the Official Assignee should be made
to relate back to the act of insolvency because in the
case of many traders’ insolvencies, the insolvent has
been contemplating the possibility of adjudication
order for several months before it is actually made
and has been making preparations for disposing of his
propertv to guard against such a contingency. His
preparations would to a large extent be f{rustrated if
the title of the Official Assignee is related back as it
does under the English Act.”

We think® that these observations have considerable force
and have as much validity now as they had when the 1909
Act was being enacted. We may point out that in actual
practice, the donetrine of relation back as enunciated in the
Presidency Act does not work any hardship, because bona
fide transactions are always protected®.

18. The doctrine of reputed cwnership embodied in
section 52(2) (¢), Presidency Act, and section 28(3), Pro-
vincial Act, applies only when an insolvent is not the true

*Mulla, Lew of Insolvency in India, (1958} page 27, middle.

See the Report of the Select Committes for the 1909 Act and Appendix
thereto,

3See Appendix I, Clause 23.
*5. 57 of the Presidency Act and s. 55 of the Provincial Act.
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owner of the goods in his possession. It is highly immoral
and inequitable that the true owner should lose his title
o the goods merely because for some presumably good
reason he allows his goods to remain in the possession of
the insolvent. In the present economic conditions, the doc-
trine of reported ownership appears to be outmoded and
should in our opinion be abolished. The doctrine is
based on the assumption that the true owner of the
goods, by allewing the goods to remain in the apparent
ownership of the insolvent, enables the insolvent to obtain
false credit. Credit is at present obtained through banks.
and banks usually insist upon the pledge of goods or some
other security before allowing credit. Few persons now-
a-days give credit merely on the strength of the quantity
of goods lying in the shop of the borrower. Muila makes
the following observations on the doctrine of reputed own-
erzhip' —

“The domrine of repUted ownership has operated
very Larsh.y in several cases and has worked greater
evil than good. It is not recognised in sevoral systems
of bankruptey law. If, however, that clause is o stand
'n the Statute Book of India as a living clause the
whole section should be recast. The section as it now
stands is like a cheap Jack’s shop nacked wilh a variety
of clothes some of which are for mere show”

In cur cpinicn it is not possible to recast the clouge with-
out alfecting the very fundamental principle on which the
doctrine of reputed ownership is based. We. therofove,
think that the better course would be to omit sitogstier
from the new law the provisions relating to  ropuls
ownership, We may point out, that the Blagden Com-
mittee has also recommended the abolition of the doe-
trine of reputed ownership’. While omitting the provisiens
of reputed ownership?, we think that there shouid be some
machinery by which persons who claim propetiy in the
possession of the insolvent may be able to establish their
claim. We have, accordingly, added a new provisiont ~n
the lines of section 50 of the Canadian Bankruptey Aot
which will enable a person claiming property in the posses-
sion of the insolvent, to lodge such claim before the Official
Assignee. If the Official Assignee does net accept the
claim, provision is made for an appeal to the court. If no
claim is madec within a specified time, the proverty shall
be deemed to have been relinquished in favour of the
Official Assignee,

Mulla, Law of Insolvency in India, {1958) page 573, para. 578.

2Report of the Committee on Bankruptey Law etc. Amendment (1957)
Cmd. 221, page 37, para. I10.

38ee Appendix I, clause 48.
1See Aprendix I, clause 51.
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10. In the case of a voluntary transfer, the burden of Burden of
proving lack of consideration and good faith lies on the g;?gifn gre.
Official Assignee'-%. In a Rangoon case under the Provin- o, o
cial Act, Page C.J. made the following observations”:—  mansfers,

“There is no doubt that the effect of the ruling of

the Judicial Committee (in 1931 P.C. 75 and 1934 P.C.
3) to the effect that in a proceeding under section 53
(Provincial Act), the onus lies upon the applicant to
prove that the transfer was not made “in favour of
a purchaser or an encumbrancer in good faith and for
valuable consideration” has placed the Receivers and
creditors in insolvency in a great difficulty, In 89
cases out of 100 in which proceedings are taken under
section 53 of the Act, the Receiver knows nothing cf
the transaction which is impeached and is called upon
to prove the negative in connection with a matter of
which he cannot be expected to have any personal
knowliedge. I should have thought that i an applica-
tion under section 53 of the Provincial Insolvency Act,
it would have been the intention of the Legislature
when once a transfer of property by the debtor is
proved within two years of the presentation of the
petition that the transferee should have been called
upon to prove that he was a purchaser in good faith
ete.”

in ancther Rangcon case® under section 35 of the Presi-
dency Act, Page CJ. re-iterated the same view., We have
given careful consideration to these observations but we
think that the burden of proof should not be shiffed to the
transferee. The period of two years during which a volun-
tary transfer may be impeached is a long period. During
this period the insolvent must have entered into a large
number of {ransactions many of which would ke bona fide.
It is only a few transactions that may be tainted with
fraud. If the burden of proof is placed on the transferee,
it will work great hardship on bona fide transferees for

G fficial Receiver v. P. L.K. M. R. M. Chettyar Firm, A.LR. 1031
P.C. /5, 78 left-hand column—s8 T.A. 115 (Lord Atkin} (appeal from
Rangoon under the Provincial Act).

20 fficial Assignee v, Khoo Saw Cheow, A.LR. 1930 P.C. 265 (Appeal
from Straits Settlements, Penang) Lord Tomlin).

*N. Subramaniya Iver v. O fficial Receiver, A.LR. 8 8.C. 1;
SCR. oo iy i ecetver, 1958 S5.C. 1 ; (1958}

*Harry Pope v. Official Assignee, ALR. 1934 P.C. 3, LB R. 12
I};I;}goon 105 ; 60 Ind. Appeals 362 P.C. {decision under Presidency

“For previous law see Official Assignee v. Sketkh Moiddeen, A.LR.
1927 Mad. 1013, 1014, right ; LL.R. so Mad. 948 (Presidency Act).

*Mulla, Law of Insolvency in India (1958), pages 613-614.

*H. Hagemister v. U. Po Cho, A.LR. 19 Ran 1LR
Rangoon 625 (Provincial Act), 35 Rangoon 53 LL.R. 1z

€ U. Ohn Pe v. Fatima Bibi, A.LR. 1936 Ran
reported in TL. R, 5 93 gOOn 145, I46, left (Not
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value, Moreover, the normal rules relating to burden of
proof are clearlg laid down in Chapter VII of the Indian
Evidence Act. Section 101 of that Act enacts that whoever
desires any Court to give judgment as to any legal right
or liability dependent on the existence of facts which he
asseris must prove that those facts exist. Section 102
enacts that the burden of proof in a suit or proceeding lies
on that person who would fail if no evidence at all were
given on ejther side. These are salutary rules, and chould
not be lightly changed. We, therefore, think that no suffi-
cient grounds exist for changing the law! in respect of
burden of proof laid down in the Indian Evidence Act, 1872.

20. So far as transfers by way of fraudulent preference
are concerned, the Official Assignee has to prove that the
dominant intention of the insolvent was to prefer the par-
ticular creditor®®*. The Blagden Committee, in dealing
with this guestion, has made the following observationst:—

“117. Such evidence (regarding intention) may
exist in an admission made by the bankrupt in the
course of his public examination or otherwise, but that
evidence is not admissible against the respondent to
the motion. If the bankrupt is called as a witness it is
most unlikely that he will admit his intent to prefer,
which, apart from defeating that intent, might render
him liable to a charge of having made an undue pre-
ference if he wished to obtain his discharge, A further
difficulty in the way of a successful claim against the
person preferred is the fact that any evidence of inten-
tion to prefer may be rendered nugatory if the pre-
ferred creditor can show that he was threatening the
bankrupt with proceedings or otherwise using pressure
tc obtain payment, Such evidence can often e ad-
duced, and advantage may be taken of this rule by a
debtor in order to protect the creditor he wished to
prefer by stating that the creditor was in fact pressing
him and threatening him with proceedings if he were
not paid.”

“118. It has been represented to us that tha effect
of the law last referred to is fundamentally wrong, and
that pressure Ly a creditor, far from enahling him to

1See Appendix I, Clause s54.

2Mulls, Law of Insolvency in India, (1958), page 630. Pear v. Gresham
Trust Ltd., (1934) A.C. 252, 262. (1634) A.iE'I.R. 82. .

. *Sime Derby and Co. v. Official Assignee erc., A.IR. 1928 P.C. 77,
nfghé!-;lﬂ_an)d colutn (From  Straits Sertlements, Singapore)(Lord Watrington
o e)

Kasi v, Qfficial Recetver, ALR. 1920 Madras 321 ; Kaski Nath v,
O fficial Receiver, A.LR. 1931 All. 142 ; Ding Nath v, Labhu Ram, A.LR.
1932 Lah. 321 (Addison 15 Gopal v. Balli Rao, AIR. 1937 Nag. 117
(Pollock J.) ; Official Receiver v. Vempari Venkayva, A.LR. 1941 Madrag
796, right-hand column (Patanjali Sastri J.).

‘Report, page 39, para, 117—~I19,
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retain the payment made to him, should l_lave the op-
posite effect of rendering the payment void as against
the trustee in bankruptey, so that the creditor exercis-
ing pressure should not, by so doing, obtain an advan-
tage over the other creditors. We appreciate the
moral aspect exemplified in this view, but we cannot
agree ihat a creditor who looks after his own 1;111,eres1:,s
before a bankruptcy to the extent of pressing his
debtor to pay the debt owing should not odtain the
benefit of his diligance.”

«119. We do, however, recognise that the state af
the law as it is at present is far from satisfactory, the
principal reason being the difficulty of proof. We ac-
cordingly suggest that (in addition to new provisions
allowing the transcript of the notes of the public exa-
mination to be used in evidence under certain condi-
tions) there should be not only a voidable preference,
as at present, = any time within six months before
presentation of z bankruptey petition, but that there
should alsc be an “absolute preference” after the pre-
sentation of a petition or during a period of twenty-one
days prior thereto. This absolute preference would be
void against the trustee in the bankruptcy if, in fact,
the payment or transfer did prefer a creditor, without

any onus resting upon the trustee to prove intent to
prefer.”

91. Section 95 of the Australian Bankruptcy Act pro-
vides that every conveyance, etc., by any person unable to
pay his debts as it becomes due from his own money, in
favour of any creditor or of any person in trust for any
creditor having the effect of giving that creditor, ete., pre-
ference, priority or advantage over the other creditors
shall be void. These words substitute an cbjective test for
the subjective test, If there has in fact been a preference,
the question of intention is immaterial. The corresponding
provisions of section 64(2) of the Canadian Act proceed on
slightly different lines. The Canadian Act provides that
where any such conveyance, etc., hag the affect of giving
any creditor a preference over other creditors or ¢ver any
ene or more of them, it shall be presumed prima facie to
have been made, etc., with a view to giving such creditor
a preference over other creditors, whether or not it was
made voluntarily or under pressure and that evidence of
pressure shall not be receivable or availed to support such
transaction. We have considered the recommendstion of
the Blagden Committee and the relevant provisions of the
{-‘sustralian and Canadian Acts, but we think that no change
is called for in our law. It is true that it is very seldom
that there is direct evidence regarding fraudulent inten-
tion of the insolvent. But the court can infer such inten-
tion from the circumstances attending the transfer as es-
tablished by the evidence'. In this connection, we may

18ime Derby & Co. v. O

 fficial Assignee ALR. 1928 P.C. ; Peat
V. Gresham Trust Lid. (1034) A.C. 262 ; (19340 A.E.R. Bz. 7
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refer to illusiration (a) to section 106 of the Indian Evi-
dence Act, 1872, which provides that when a petson does
an act with some intention other than that which the
character and circumstances of the act suggest, the hurden
of proving that intention is upon him, In actual practice
it should not be difficult for the Official Assignee to prove
certain facts from which the necessary inference about
intention may be drawn, Shifting the burden of proof on
the transferee would give rise to another difficulty. A
transfer by way cf fraudulent preference is also an act of
inscivency As an act of insolvency the burden of proof
lies on the creditor. We see no reason why as a fraudulent
preference the rule regarding burden of proof should be
different!. Such a change would result in a certain amount
of inconsistency in the law.

22 Tn =eetione A5 and 56 of the Presidency Act relating
to av we of viunfary transfers and transfars by way
of fravdulen: meference, the word used is “void’, In see-
tien 3 of revineial Act dealing with voluntary irans-
fer, the word used is 'voidable’, while in section 54 dealing
wiih fraudulent preferences, the word used is ‘void’. The
question for consideration is whether in the new law the
word *veid” or ‘voidable’ sheuld be used. It is true? thar the
word ‘void' has been construed as ‘voidable’. The object
of uzing the word ‘void’ instead of ‘voidable’, as cbserved
in an English case, seems to be to make it clear that the
titie of the trustee could not be avoided by anything done
between the date of bankruptey and the declaration of the
trustee’s title”, In another English case' the point is ex-
pla‘ned in the following words:—

. “On cne side it is said void ab initic—void from
the date of settlement. Where do you find thai? The
words are not there. There are other words which
point in the contrary direction and these are the words
‘void against the trustee in the bankruptey’. What do
they mean? They mean void as against the trustee in
the bankruptcy from the date of the accruer of his
title or in other words, void from the date of the act of

%anil;l,lptcy to which the title of the trustee relates
ack.

Ty

oo
ne oz

These two cases were considered in later cases® In
Gunsbourg & Co. Ltd.® a doubt was cast whether the doe-
frine of relation back applies in cases where a settlement

1See Appendix I, clause ss.

Mulla, Law of Insolvency in India, (19s8) page 614, para. 620, and
Willtiams, I’?th edition, p. 348. , (1958} pag 4 p 5

38ee In re Brall, ex. parte Norton (1893) 2 Q.B. 381, Vaughan Williams

tIn re Carter and Kenderding’s Contract, (1897) 1 Ch. 776 C.A.

8In r¢ Hart, ex-parte Green (1912 K.B. 6 and 7 4 G
& Co. Lid., (1020) ALl ER. 492F 912) 3 and in re unsbourg

*Gunsbourg & Co. ILtd., (1920) A.E.R. 492—(1920) 2 B.K.426.
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is declared void as against the trustee. But the view taken
in earlier cases has not been overruled. In any case the
word ‘void’ has not in practice given rise {o any difficulty,
and as explained above has been used with a definite
object. We, therefore, think that the word ‘void’ is to be
preferred to ‘voidable’l.

23. In section 44 of the English Bankruptcy Act, 1914, Puriod of

which deals with fraudulent preference, the period of limitation in
< . e, CASC 0

three months was extended to six months by section 115(3) fraudulent
and (6) of the Companies Act, 1947. We recommend” that preferences,
in the new law a similar change should be made. Fraudu-
lent preferencn is one of the ams of inselvensy. in view of
the doclrine of relation back, 2 transaction which amounts
to {fraudulent preference w:ll, gua an act of ingclvency, he
liable 1. be impenciied if it nas taken place \vith n 1}“““0
months 0f the insolvency peiition. The ex
in the Preziderc: Act m wing to fro
which is vesiricted t., three months doe
scrve 2 vers uzeful purpose.

24, Under secticn 57 of the Presidencs Act. a Sona fide Pora fide
transaction emered into with the insolvent beforo the date transactions,
of the order of adjudization s protected if the por
deal'ng with the insolvent has nu noiics of the prs
tiorn of the insclvenow petition,  The pravision
of the pre-entation of the insaivency peliid
consistent with the d )ﬂ‘r‘ne of relation ha ‘
under the Presidency Act. lel a has poinied out 1‘
consistency, and has suggested? an amendmen: of
57 on the lines of section 43 of the Enplish Azl “7. A
this suﬁgestw’on We also accept the sugge: f:'fm that
such a change iz made, it will he neces 1
into the nd]'m law the provision: of geo!
Bankruptey Act, 1914

25, We have considerad  the  gquastion " Special
special pratection should be granted to banle 3 protection
of section 97 of the Australian Act. Thet ses v bankers.
following terms:

"Any payment of meney or debvery of top secu- Frotection

10 bankers.

et e

rity or negotﬂ"‘e instrument made t. ov by the srde
cr direction of a debtor by his banker in good faith
before the making, or without negligence on the part
of the hanker after the making, of the order of seques-
tration made againet the debter shall he wvalid as
agzainst the trustee.”

1See Appendix I, clauses 54-535.

28ee Appendix I, clause s55.

IMulia, Law of Insolvency in India, (1958) pages 27, 28,
4See Appendix I, clauses 57-58.
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While there may be no objection fo protecting bankers in
respect of transactions entered into in good faith before
adjudication, we think the extension of the protection in
the absence of negligence to transactions after adjudica-
tion may be liable to be abused. It is to be noticed that
in this country banking business Is not only done by re-
gular banks but also by private firms. In our opinion the
interests of bankers are sufficiently safeguarded by the
section' protecting pona fide transactions and the new
provision propoesed by us on the lines of section 48 of the
English Bankruptey Act, 1914,

96, Under the existing law, the pesition of transferees
from: denees where the original transaction with the denee
is declared void, iz not guite clear? It has been held in a
Nagpur case® that the provisions of section 53 of the Pro-
vineial Act apply only to iransfers by the insolvent and
not to transfers by the transferees from the insolvent In
this connection, we think that the provisions of seclion 66
of the Canadian Act are suitable and may be adopted
That section, while protecting the xights of bona fide
transferees for value empowers the Official Assignee to re-
cover property of the bankrupt whick has heen acguired
ander a ifransaciion that is void or the value or sale pro-
ceeds in the hands of the transferee.

37. The existing law does not contain any provision re-
lating to the property of the insolvent consisting of works
in which copyright subsists. Section 52 of the Canadian
Act contains useful provisions on this subject. That sec-
ticn enacts that subject to certain conditions, the author’s
manuscripts and any copyright assigned to 2 publisher, ete.,
shall on the publisher, eic., becoming bankrupt revert to
the author. We recommend that a provision on the lines
of the Canadian Act may be incorporated in the new law?.

92, The existing law does not provide for a contingency
where a person who has become insolvent is again adjudg-
ed insolvent before he is discharged in the first insclvency.
In this cennection, we may refer to section 3% of the English
Bankruptcy Act, 1814 and the modification suggested in
that section by the Blagden Committee’. In paragraph 114
of the Report, the Committee have considered two solutions
of the problem. We prefer the second solution,® under
which the assets in the second or subsequent incolvency
will first be applied towards payment fo the creditors of
such insolvency of a dividend up to the amount of any

13ee Appendix I, clauses §7-58.

2Muylla, Law of Insolvency in India, {1958) pages S5z0-621, para, 625.
eGopind v. Sonba, ALR. 1930 Nagpur 24.

15¢ce Appendix I, clause 64.

sRepott, (1657), Cmd. 221, pages 37-38, para. 114.

s8ee Appendix I, clause 49.
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dividend that has been paid to the creditors in the former
insolvency, but when both the insolvencies reach equality
as regards dividend paid, any further assets available will
be distributed pro rata to the creditors in both the insol-
vencies. In our opinion, the “administrative complications”
referred to in the Report of the Blagden Committee (which,
incidentally, are not specified in that Report) may not be
insurmountable, and should not stand in the way of this
solution which seems just and fair to the creditors of hath
the insolvencies.

29. There s difference between section 52(2)(a) of the
Presidency Act and section 28(Z) of the Provincial Act as
to the character and title of ths insolvent over after-
acguired property and thz rights of transferees from him
of such property. In Ergland?!, the law is, that it is cnly
when the Official Assignee intervenes that such property
vests in him. It follows, that any dealing by the insol-
vent with the property before the Official Assignee actual-
Iy intervenes will be valid if it is hona fide and for consi-
deration. The law in the Presidency Act is the same as in
England. Under the Provineial Act, however, such pro-
perty vests ‘forthwith” in the Official Receiver:. The
Privy Council® has accordingly held that the doctrine in
Cohen v. Mitchell has no application to cases governed by
the Provincial Act. The result is that under that Act any
dealing with the after-acquired property by the insclvent
would confer no title whatsoever on the transferee. The
question for consideration iz which of these two rules
should be adopted. We are of the opinion, that the law as
laid down in the Provincial Act should be adopted as it is
both logical and just®.

It is conceivable that such law may work hardship in
cases where an insolvent who is carrying on business with
the knowledge of the Official Assignee transfers property
acquired by him in the course of such business to a person
who purchases it in good faith and for valuable considera-
tion. It seems that the rule in Cohen v. Mitchell was
originally evolved for giving protection to such petsons’-®,
Though the rule is now applied without limitation to all
after-acquired property, in practice it is largely used with
reference to transfers of property in the ordinary course

Act 'Cohen v. Mitchell, (1892) 2 Ch, 138. And see s. 38(a) and 47, English
Cr,

2Mulla, Law of Insolvency in India, (1958), page <o :
page sm, Dot aa ¥ (1958), page 509, para. :29and

#Kala Chand v, Yagannath, LA, 01 . .
1927 P.C. 108. € 54 190 ; LL.R. 54 Cal. 595 ; A.LR.

* See Appendix I, clause 48(2).

*Observations of Kay, L.J. & re New Land Develo 2t
., L.J. L elopiment A Lok
;fg:CGhragé . (1892) 2 Ch. 138, See also Official Receiver v. E(",{ook, sm?laggg

8Cf. Williams on Bankruptey, 17th edition, page 381, bottom.

After-
acquired
property,



Zelority of
debts.

24

of business. The rule is allied in principle to another rule
equally well-established, under which where an insolvent
is permitted by the Official Receiver to carry on business,
creditors of the insolvent in that business are, as regards
the assets of that business, entitled to priority over other
creditors’. The Privy Council has applied this principle
In a case’ arising under the Indian Insclvency Act, 1848.
We are, accordingly, of the cpinon that while the law
should be enacted in terms of section 28(4) of the Provin-
cial Aet, an exception should be made in favour of trans-
ferees of after-acquired property in the ordinary course of
business.

In this view there iz no need tc consider the question
whether the rvle in Colen v. Mitchell should be appled to
immovable property. Before the Bankruptcy Act of 1914,
it had been held in England in a series of decisions® that
the rule had nc application to real property. But this ex-
ception was swept away by the Act of 1914, and under sec-
tion 47 of that Act real property was also brought within
the rule. The decisions of the Indian Courts are not uni-
form on this subject*. The High Court of Madras® has held
that the rule in Cohen v. Mitchell does not apply to im-
movable properiy. The contrary view® has heen faken by
the Caleutta, Bomhbay and Allahabad High Courts. In a
later case’ the Caleutta High Court has tzken the view
that the rule in Cohen v. Mitchell does ot avply to im-
mevable property. Tf after-acquired propertv vests in the
Official Receiver at the time of acguisition »nd the insol-
vent has in consequenre no title which he eould transfer,
it would make no difference whether the propertv trans-
ferred is movable cr immovshle. If the property whith is
dealt with by the inenlvent fallz within the exception, as
ong acgquired in the ordinerv course of hus‘ness. then the
transfer will be valid whether the propertv is movable or
immeavable,

30. Under secticn 32 of the English Bankruptev Act,
1914, taxes due only for one vear hawe priority nver other
debts, TInder the iwo Tndian  Acts®. all debts due to the

YTroughton v. Gitley, 25 F.R. 408 : Engelbach v, Nixon, (1875) I.R,
10 C.P, 615.

‘Kerakoose v. Breoks, 8 MLLA. 339 ; Ak Chone v. Mobhowed, ALR.
1539 Rangoon 186,

I re New Land Develotmer: Ascociation € Gray, (1802) 2 Ch. 138 ;
O fiiciol Recciver v. Cook, (1906) 2 Ch. 661.

*See Mulla, Law of Insolvency in India, {1958) pages 513-§14, para. 531.

SRowlandson v. Champion, (1804) TL.R. 17 Madras 21. Shri Ramulu
v. Andalaommal, (1907) LL.R. 30 Mad. 145.

SKiiste Connd v, Suresh Chandes (1882) ILIR- Call 3556 : Famma
Bihi v Folma Bkl (1%uz) LLR, 15 Bom 152 ; Chhote Lal v.Kedar
Nath, T.LLR. 46 All. 565 ; ALR. 1924 All 703.

"Kamala Bala Dasi v. Fanindra Chandra De, LL.R. (1947 1 Cal’
394 (Das J.),

8Section 61(1), P.A., s. 40(1), P.T.A
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Government, which inciude taxes, take precedence cver
other debts. We think that in the conditions prevailing in
this country the preference of debts due to Government
should not be whittled down. We considered the question
whether any preference should be given to small creditors.
But in view of the difficulty of defining a small creditor
and whegpe to draw the line, we think that no such provi-
sion, althgugh desirable, is feasible. We also examined
the question whether priority should be given to payments
to be made under the Workmen’s Compensation Act, 1923,
the Employess’ State Insurance Act, 1948, and the sums due
to an employee from a Prevident Fund_ etc, as provided in
section 330 of the Companies Act, 1956. In our opinicn
there is a great deal of difference between the liguidaticn
c¢f a company and the insclvency of an individual. Com-
panies do business on a very large scale, while an insol-
vent may be a small trader. We think that under the
Insolveney law, the list of preferential creditors should be
as small ¢35 possible. We, therefore, do not recommend any
change on these matters in the existing law,

3l. There are very few prosecuiions under the insol-
vency law in this country. The reason perhaps is that it
ir difficult to prove the guilty intention of an insolvent
which is a necessary ingredient of every insolvency
offence. In this connection the following observations made
by Mulla® are relevant: —

“In England all that the prosecution has to prove
iz the aet or omission complained of. and the onus
rests upen the debtor to prove that he had no intent to
defrand or that he did not mean to conceal the state of
his affairs or 1o defeat the law. This proceeds on the
principle that the debior is in a position to know  all
facts which go to prove his innocence and it is, there-
fore, for him to prove those facts. This, it is submit-
ted, is a sound principle, and it is in accordance with
the provisions of section 106 of the Indian Evidence
Act, 1872, That section says that when anv fact is
especially with'n the knowledge of any person the bur-
den of proving that fact is unon him. The same rule,
it is submitted, should be applied to insalvency offences
in India. But it is a matter for the Legislature.”

We recommend that this suggestion may he accepted?.

Some cffences in the English Bankruptey Aot of 1914
are not included in the Indian Acts, We recommend that
the penal provisions in the new law should be enacted on
the lines of sections 154 to 160 of the English Act. We
have also taken this opportunity cof further enlarging the

tAppendix I, clause 72,
2Mulla, Law of Insolvency in India, (1958), page 708, para. 72
*See Appendix I, clause 119 ef seq.

Penalties.
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list of insolvency offences by borrowing some provisions
from the Australian and Canadian Bankruptey Acts.

32. In order to give a concrete shape to our recom-
mendations we have, in Appendix I, shown them in the
form of a draft Bill. _

Appendix 1T contains Notes on Clauses, elucidating,
with reference to the elauses in Appendix 1, the .points that
reguire elucidation,

Appendix Il contains comparative tables showing the
sextions ‘n the existing Acts and the corresponding nrovi-
sions i Aprendix T,

Appendix IV gives figures of periods of discharge of
inssivents in the Presidency-towns,

J. L. KAPUR- Chairman,

K. G DATAR, !

S, K. HIRANANDANL %

S. P, SEN-VARMA. Members.
NIREN DE,

6. T. K. TOPE.

g Lo

+

P. M. BAKSHI,
Jeint Secretary end Draftsman.

New Derur;
The 21st February, 1964.



EXPLANATION OF ABBREVIATIONS USED IN
APPENDIX I

P.A.=The Provincial Insolvency Act, 1920.
P.T.A.=The Presidency Towns Insolvency Act, 1909,

APPENDIX T

PROPOSALS AS SHOWN IN THE FORM OF & DRAFT BILL
(This is a tentative draft only)
Nores: —(i) Corresponding sections of the existing Acts are
noted in the margin.

(ii) Provisions not occurring in the Provincial
Irlirsolvency Act, 1920, have been described as
[} EW”.

27
42 M of L—3



INDEX TO APPENDIXI

Clause Subject-matter
I 2
CHAPTER 1
PRELIMINARY
X. Short title, extent and commencement,
2. Definitions.
CHAPTER II
ACTs OF INSOLVENCY
3. Acts of insolvency.
CHAPTER III
INSOLVENCY PETITIONS
4. Petition of insolvency.
5. Conditions on which creditor may petition.
6. Conditions on which debtor may petition.
7. Contents of petition.
8.  Verification of petition.
9. Appoiﬁtment of interim receiver.
10. Admission of petitions.
11. Release of debtor.
12. Interim proceedings against the debtor.
i3, Protection order before adjudication.
14. Duties of debtors.
1s. Procedure at the hearing of the petition.

28



I 2
CHAPTER IV
ADJUDICATION
Order of adjudication
16. Order on creditor’s petition.
17. Order on debtor’s petition.
18. Order to specify period for discharge.
19. Effect of an order of adjudication.
20, Stay of pending proceedings.
21. Suit by Official Assignee and insolvent’s partners.
22. Publication of order of adjudication.
23. Relation back of insolvency.
Proceedings consequent on order of adjudication
24. Protection order after adjudication.
25. Power to arrest after adjudication.
26. Redirection of postal articles.
27. Insolvent’s schedule.
28, Meetings of creditors.
29. Public examination of insolvent.
Annulment of adjudication
30. Power to annul adjudication.
3I. Power to cancel one of concurrent orders of adjudication.
32. Proceedings on annulment.
CHAPTER V
COMPOSITION AND SCHEMES OF ARRANGEMENT
33. Submission of proposal and acceptance by creditors.
34. Approval of proposal by court.
35. Order on approval,

36.

Power to re-adjudge debtor insolvent.




30

37.
38,
39.
40.
41.

43.

45
46.
47.

48.
49.
50.
SI.

52.

53.
54-

CHAPTER VI
DISCHARGE
Discharge.

Cases in which court must refuse an absolute dischatrge.
Power to annul adjudication for failure to apply for discharge.
Renewal of application and variation of terms of order.
Duty of discharged insolvent to assist in realisation of property.
Effect of fraudulent settlements on discharge.

Effect of order of discharge.

CHAPTER VII
ADMINISTRATION OF PROPERTY
Proof of debts

Debts provable in insolvency.
Mutual dealings and set-off.
Persons injured by disclaimer may prove.

Proof of debts.

Property of the insolvent

Description of insolvent’s property divisible amongst creditors.
Second or subsequent bankruptcy.
Intimation of after-acquired property.

Property in possession of insolvent.

Effect of insolvency on antecedent transactions

Restrictions on rights of creditor under execution.
Duties of court executing decree or order as to property.

Avoidance of voluntary transfer.




3

1 r
55, Avoidance of preference in certain cases.
£6. By whom petitions for avoidance may be made.
57. Protection of bone fide transactions,
58. Validity of certain payments to insolvent.
59. Recovery of property or proceeds thereof in case of void or
voidable transacrions.

Realisation of property
60, Possession of property by Official Assignee.
61. Seizure of property of insolvent.
62. Appropriation of portion of pay or other income to creditors,
63. Inspection of goods pledged.
64. Copyright.

Disclaimer of property and vescission of contracs
65. Dinclaimer of oncrous property.
60. Discla’mer of leasc-holds,
67. Pover 1o cudl on Official Assignce 1o Jhciog,
68. Povier {or court 1o reseind contract,
69. Poveer for covrt so muke VeUNE oror o e, ol dlsciwimed
prorery.
Tuforviration vegarding prepery

70, Power w0 require informmaton regarding naelveng propurty,
71. Power w issue Comralssions.

Distribuzion of properry
72. Priority of debts.
73. Rent due before adjudication.
74. Joint and separate properties.




32

75-
76.

77
78.
79.
8o.
81.
82.

83.

84.
8s.
86.
8.

88.
89.
Q0.
oI.
92.

Calculation of dividends.

Right of creditor who has proved his debt after declaration of
dividend.

Final dividend.

No suit for dividend.

Management by and allowance to insolvent.

Right of insolven: to surplus after payment in full.
Credit to Government of unclaimed dividends.

Committee of inspection.

CHAPTER VIII
SUMMARY ADMINISTRATION

Summary administration,

CHAPTER IX

ADMINISTRATION IN INSOLVENCY OF ESTATES OF
DECBASED PERSONS

Administration in insolvency of estates of deceased persons.
Vesting of estate and mode of administration.
Payment or transfer by legal representative.

Saving of jurisdiction of Administrator-General.

CHAPTER X
OFFICIAL ASSIGNEES AND SPECIAL MANAGERS
Official Assignees.

Official Assignee to be a corporation sole.
Power to administer oath,
Duties and powers of Official Assignee.

Declaration and distribution of dividends.




33

93-
94.
9s-
96.

97.

g8,

99.
100.
10I.
102.
103,
104.
105,
106.
107.
108,
109.

I11{9Q.

III.

I12.
113

I14.

Discretionary powers and control thereof.
Control of court.
Power to appoint special manager.

Dclegation of powers to Official Assignee.

CHAPTER XI
JURISDICTION AND PROCEDURE
Courts having jurisdiction in insolvency.
Restrictions on jurisdiction.
Jurisdiction to decide questions.
General powers of courts.
Other powers.
Powers of High Court to control insolvency proceedings.
Withdrawal of petition.
Consolidation of petitions,
Power to substitute petitioner in certain cases,
Exemption of Corporation, etc., from insolvency proceedings.
Power to present petition against a partner.
Proceedings in partnership name or assumed name,
Power to stay proceedings.

Special provisions with respect to High Courts having juris-
diction in insolvency.

Power to dismiss petitions against some respondents only.
Continuance of proceedings on death of debtor.
Courts to be auxiliary to each other.

Warrants of insolvency courts.




CHAPTER XII
APPEAL AND REVIEW
118. Appeal to court against Official Assignee.

116, Appeals against orders of district courts and subordinate
courts.

117. Appeals against orders passed by the High Court in insolvency.

118. Review.
CHAPTER XIII
OFFENCES AND PENALTIES
119. Punishment for certain offences.
120. Frauds by insolvents.
121. Insolvent guilty of gambling.
122. Insolvent failing w0 keep proper accounts.
123. Insolvent absconding with property.
124. False claim.
125. Undischarged insolvent obtalnning credit.
126, Bar of proscontion without order of coirt,
i27. Procedire on charge of offence.
128.  Disqualifica’ons of incolvent.,
CHAPTER XIV
MISCELLANEQUS
129, Application of the provisions of the L'miiation At
130, Aceess to insolvent’s books.
I31. Fees and percentages.

132. Gazette to be evidence.

133. Liability of State Government,




35

134. Formal defect not to invalidate proceedings.

135. Certain provisions to bind the Govemment.

136. Savings regarding laws for the relief of agriculturist debtors.
137. Power to make rules.

138, Repeal and savings,

FIRsT SCHEDULE.—Meetings of creditors.

SECOND ScHEDULE.——Proof of debis.

THIRD SCHEDULE.— Decisions and orders ior which an appeal lies to
+he Hich Court, etc.




Short title,
2xtent and

commence=
ment.

[s. 1, P.A.]
Cf. s. 1,
P.T.A.

Definiti ons.

[New] 46th
meeting,

[5. 2 (£)a),
part, P.A.}

[s. z(1)a),
part, A}

[ s. 2(1)(a),
part, P.A]

Cf. s. 1(2),
Eng. Banke
ruptey Act,
1914.

g0

THE INSOLVENCY BILL. 196
A Bill to consolidate and amend the laws relating to

insolvency.
Bz it enacled by Parliament in the ......Year of the
Republic of India as follows:—
CHAPTER I
PRELIMINARY
1. (1) This Act may be called the .......... Insolvency

Act, 19———-.

(2} It exiends to the whole of India except the State of
Jammu and Kashmir,

(3) It shall come into force on such date as the Central
Government may, by notification in the Official Gazette,
appoint in this behalf,

2. In this Act, unless the context otherwise requires,—

(e) “court” means the court having jurisdiction
under this Act;

(b) “creditor” includes a decree-holder;

(c) “debt” includes a judgment-debt;

(d) “debtor” includes a judgment-debtor, and
also any person, whether a citizen of India or not, who,
at the time when any act of insolvency was committed
by him,—

(1) was personally present in the territories to
which this Act extends; or

(2) was ordinarily resident or had a place of
residence in the said territories; or

(3) was carrying on business in the said terri-
tories either personally or by means of an agent
Or manager; or

(4) was a partner of a firm which carried on
business in the said territories;

{e) “district court” means the principal civil court
of original jurisdietion in a district, but dees not in-
clude a High Court in its ordinary original civil juris-
diction;

36
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(f) “Official Assignee” includes a Deputy Official [New]
Assignee;

(g) “prescribed” means prescribed by rules made [PS_'AZ_SI)(C)’
under this Act;

(h) “preperty” includes any property over Wh_ich [5_' z_(l)@’
or the profits of which any person has a disposing
rower which he may exercise for his own benefit;

(i) “secured creditor” means a person holding a [s. 2 (x)(e),
mortgage, charge or lien on the property of the debtor I'A.l
or any part thereof as the security for a debt due to
him from the debfor and includes a landlord who,
under any enactment for the time being in force, has
a charge on land for the rent of that land;

(j} “transfer of property” includes a transfer of [s. 2 (1),
any interest in property and the creation or transfer *-
of any charge upon property; and

(k) all words and expressions used but not defined [s-2(2) P.A.]
in this Act and defined in the Code of Civil Procedure, Cf. s. 3 (25)

1908, shall have the meanings respectively assigned to Navy  Act,

62 of
them in that Code. i G
1908,

Cf. 5 2
P{T.As.
CHAPTER II
ACTS OF INSOLVENCY
3. (I) A debtor commits an act of insolvency in each of :;‘ffz;f in-
the following cases, namely:— ¥
[s. 6, main
para,, P.A]

(@) if, in the territories to which this Act extends [Cf. s. s
or elsewhere, he makes a transfer of all or substantially ?%“A%m
all his property to a third person for the benefit of =~ "™
his creditors generally;

(b) if, in the said territories or elsewhere, he
makes a transfer of his property or of any part there-
of with intent to defeat or delay his creditors;

(c) if, in the saiq territories or in any placs out-
side India, he makes any transfer of his property or
of any part thereof, which would, under this Act, be
void as a fraudulent preference if he were adjudged
an insolvent;

(d) if, in the State of Jammu and Kashmir, he
makes any transfer of his property or of any part
thereof, which would, under this Act or under any
law corresponding to this Act for the time being in
force in thatl State, be void as a fraudulent preference
if he were adjudged an insolvent;
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(e) if, with intent to defeat or delay his credi-
tors,—

(#) he departs or remains out of the said
territories;

(i1) he departs from his dwelling-house or
usual place of business or otherwise absents him-
self;

(iii) he secludes himself so as to deprive his
creditors of the means of communicating with
him;

(f) if any of his property has been sold or has
been under attachment for a period not less than
twenty-one days, in execution of the decree or order
of any court for the payment of money.

Explanation.—For the purposes of this clause,
where the debtor is a partner in a firm, an order
charging his interest under sub-rule (2) of rule 49 of
Order XXI in the First Schedule to the Code of Civil
Procedure, 1908, shall be deemed to be an order of
attachment,

(g) if he petitions to be adjudged an insolvent
under the provisions of this Act;

(h} if he gives notice to any of his creditors that
he has suspended, er that he is about to suspend pay-
ment of his debts;

(i) if he is imprisoned in execution of the decree
cr order of any court for the payment of money.

{7) A debtor commits an act of insolvency if a creditor
who has obiaincd a decree or order against him for the
payvment of a sum of money (being a decres or order
which has become final and the execution whereof has not
been ctayed), bas served on him an insolveney notice as
provided hereunder and the debtor does not comply with
guch notice vwithin the period specified therein:

Provided tha: the debtor shall not be deemed to have
commiited an act of insolvency for not complying with
the notice if he has a counter-claim or set-off which cqunils
or exceeds the sum remaining due under ihe decree or
order, and which he could not lawfully set up in the suit
or proceeding in which the decree or order was made
against him:

Provided further that where the insolvency notice is
to be served outside the territories to which this Act ex-
tends, the leave of the court shall be first obtained before
service of the notice.

(3) An insolvency notice under sub-section (2) shall—
{a) be in the prescribeq form;

saf 1908.
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(b) be served in the prescribed manner;

(¢) specify for its compliance a period not less
than one month after service, or, if it is to be served
outside the territories to which this Act extends, then
such period as may be allowed by the order of the
court granting leave for the issue of such notice;

(d) require the debtor to pay the amount due
under the decree or order, or to furnish security for
the paymeni of such amount to the satisfaction of
the creditor or his agent, within the period to be spe-
cified therein, which shall be not less than one month
from the date of the service thereof, or less than the
period allowed under clause (c) of this sub-section,
as the case may he;

{e) stale the consequences of non-comveliance
with the notice.

{4} Such notice shall not be invalidated by reason only
that the sum specified in the notice as the amount due ex-
ceeds the amount actuzally due, unless the debtor, within
the perinod allowed for payment, gives notice to the credi-
tor that he disputes the validity of the notice on the
ground of such mis-statement; but if the debtor does not
give such notice, he shall be deemed to have complied with
the insolvency notice if within the time allowed he takes
such sfeps as would have constituted a compliance with
the notice had the actual amount due been correctly spe-
cified therein.

Explanation.—For the purposes of this section, the act

of an agent may be the act of the principal, even though P

the agent has no specific authority to commit the act.

CHAPTER III
INSOLVENCY PETITIONS

4. Subject to the conditions specified in thiz Act, if a
debtor commits an act of insolvency, an insolveney peti-
tion may be presented either by a creditor or by the debt-
or, and the court may on such petition make an order
(hereinafter called an order of adjudication) adjudging
him an insolvent. .

Explanation—The presentation of a petition by the
debtor shall be deemed to be an act of insolvency within
the meaning of the section, and on such petition the court
may make an order of adjudication.

5. (1) A creditor shall not be entitled tc present an
insolvency petition against a debtor unless—

[New]

[s. 6, Expl.,
AL )

Cf. s. 9,
Expl,P. T A,

Petition of
insolvency.

5. 7, PA]

f. s. 10,
P.T.A.

Conditjons on
which cre-
ditor may

(a) the debt owing by the debtor to the creditor, petition.
or, if two or more creditors join in the petition, the [s. o(1), P.A]
aggregate amount of debts owing to such creditors, Pj:i'ii 12,

amountis to five hundred rupees, and
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{b) the debt is a liquidated sum payable either
immediately or at some certain future time, and

(¢) the act of insolvency on which the petition is
grounded has occurred within three months before
the presentation of the petition:

Provided that where the said period of three months
referred to in clause (¢) expires on a day when the court
is closed, the insolvency petition may bhe presented on
the day on which the court re-opens.

[New] Explanation—For the purposes of clause {c}, where
the act of insolvency is constituted by a transaction which
is required to be made by a registered instrument under
any law for the time being in force, and the transacticn
is made by such registered instrument, the date of regis-
tration of the instrument shall be deemied to be the date
on which the act of insolvency has occurred.

[s 9 (2), (2)_If the petitioning creditor is a secured creditor,
P.A, he shall in his petition either state that he is willing to re-
gf'i"i'a 1202} Jinquish his security for the benefit of the creditors in the
e event of the debtor being adjudged insolvent, or give an
estimate of the value of the security; in the latter case,
he may be admitted as a petitioning creditor to the extent
of the balance of the debt due to him after deducting the
value so estimated in the same way as if he were an un-

secured creditor.
E{;-n?farfi‘h (3) In computing the period of three months referred
At ‘196;’" to in clause (c) of sub-section (1), the time during which
(36 of 1963). the petitioner has been prosecuting with due diligence an-
other insolvency proceeding, whether in a court of first
instance or of appeal or revision, against the debtor shall
be excluded, where the proceeding is based on the same
act of insolvency and is prosecuted in good faith in a court
which, from defect of jurisdiction, is unable to entertain it.

Explanation—For the purposes of sub-section (3)—

(a) in excluding the time during which a former
insolvency proceeding was pending, the day on which
that proceeding was instituted and the day on which it
ended shall both be counted;

(b) a petitioner resisting an appeal shall be deem-
ed to be prosecuting a proceeding;

Cf. 8. 2(a)s {c} “petitioner” includes any person from or
Limitation through whom the petitioner derives his right to pre-
Act; 1963. sent the petition;

Cf. s. 2(h), (d) nothing shall be deemed to be done in good
kcutmtf;gﬂ faith which is not done with due care and attention.

Gohfildlilﬁgng o% 6. (I} A debtor shall not be entitled to present an insol-
tor may  VENcy petition unless he is unable to pay his debts and—_-

. petition, (a) his debts amount to five hundred rupees; or
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(b) he is under arrest or imprisonment in execu- Is. 1o, P.A ]
tion of the decree or order of any court for the payment P."I‘S.A.m’

of money; or

(¢) an order of attachment in execution of such a
decree or order has been made, and is subsisting,
against his property.

Explanation.—For the purposes of this clause, where the
debtor is a partner in a firm, an order charging his in-
terest under sub-rule (2) of rule 49 of Order XXI in the

sof 1908. First Schedule to the Code of Civil Procedure, 1908, shzll
be deemed to be an order of attachment.

(2) A debtor in respect of whom an order of adjudi-
cation.......... has been annulled, owing to his failure
to apply, or to prosecute an application, for his discharge,
shall not be entitled to present an insolvency peliticn
without the leave of the court by which the crder of ad-
judication was annulled.

(3) The court shall not grant leave under sub-section
{(2) unless it is satisfied either that the debtor was pre-
vented by any reasonable cause from presenting cr prose-
cuting his application, as the case may be, or that the
petition is founded on facts substantially different {rom
those contained in the petition on which the order of ad-
judication was made.

7. (1) Every insolvency petition presented by a debior Contents of

shall contain the following particulars, namely:— Ee“:‘;m(-n
(a) a statement that the debtor is unable to pay P-A.]
his debts; Cf. s. 15(1),
part, P.T.A._

{(b) the place where he ordinarily resides,......
carries on business or personally works for gain, or,
if he has been arrested or imprisoned, the place where
he is in custody;

(¢) the court (if any) by whose order he has been
arrested or imprisoned, or by which an order has been
made for the attachment of his property, together
with particulars of the decree or order in respect of
which any such order has been made;

(d) the amount and particulars of all pecuniary
claims against him, together with the names and re-
sidences of his creditors so far as they are known to,
or can by the exercise of reasonable care and dili-
gence be ascertained by, him;

(e) the amount and particulars of all his pro-
perty, together with---

(1) a specification of the wvalue of all such
property not consisting of money;



[New]

[s. 13 (2),
B, Al

Verification
of petition.

Is. 12, P.Al
Cf. 5. 13(1),
P.T.A.

Appointment
of interim
receiver.

Is. 20, P.A. ]
Cf. 5. 16,
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(ii) the place or places at which any such
property is to be found; and

(i1i) a declaration of his willingness to place
at the disposal of the court all such property, save
in so far as it includes such particulars (not being
his books of accounts) as are exempted by the
Code of Civil Procedure, 1908, or by any other
enactment for the time being in force, from liabi-
lity to attachment and sale in execution of a
decree;

(f) a siatement whether the debtor has on any
previcus occasion filed a petition to be adjudged an
insolvent, and (where such petition has been filed),—

(i) if such petition has been dismissed the
reasons for such dismissal, or

(1) if the debtor has been adjudged an insol-
vent, concise particulars of the insclvency, in-
cluding a statement whether any previous ad-
judication has been annulled and, if so, the grounds
therefor;

(g) particulars of all transfers of properiy made
by the debtor within the period of two years imme-
diately preceding the date of the presentation of the
petition, and the manner in which the money or other
consideration (if any) received for such transfer was
-applied by the debtor,

(2) The debtor shall, along with his petition, produce
a list of the books of accounts relating to his affairs.

(3) Every insolvency petition presented by a creditor
or creditors shall set forth the particulars regarding the
debtor specified in clause (b) of sub-section (1), and shall
also specify—

(a} the act of insolvency committed by such
debtor, together with the date of its commission;

(b) the amount and particulars of his or their
pecuniary claim or eclaims against such debtor; and

(c) when the debtor is not a citizen of India, par-
ticulars sufiicient to show how the court has juris-
diction.

8. Every insolvency petition shall be verified in the
prescribed manner.

9. The court—

(a) if it is shown to be necessary for the pro-
tection of the estate, may ai any time before adjudi-
cation, appoint, and

5 of 188, |
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(b) when the debtor is the petitioner, shatl
appoint,
the Official Assignee as the interim receiver of the proper-
ty of the debtor or of any part thereoi, and may direct
him to take immediate possession of the same, and the
interim receiver shall thereupon have such of the powers
conferable on a receiver appointed under fhe Code of
s of 1go8. Civil Procedure, 1908, as the court may direct.

10, (1) The procedure laid down in the Code of Civil Admission of
5 of 1908 Procedure. 1908, with respect to the admission of plaints, [’f“fé"rif_'A_]
shall, so far as it is applicable, be followed in the case of ’

insolvency petitions, by all couris other tharn the High

Court.

{s. 19, P.A} (2) Where an insolvency petition is admitted, the
court shall make an order fixing a date for hearing the
petition.

(3) Notice of the order under sub-sectien (2} shall
be given, in such manner as may bLe prescribed —

(a) to creditors;
) {b) where the petition is grounded on an uct of
insolveney comstituted by any  transfer of prope:rty
made by the debtor to any person, then to such irans-
ferce; and

(¢} to such other persens, if any, as the court
may think fit, being persons having an interest in the
proceedings.

(4 Where the debtor is not the petitioner, notice of
the order under sub-zection (2) shall be served on him in
the manner provided for the service of summons,

(5) The provisions of this section do not apply to the
High Court. :

11. (1} At the time of making an order admitting il Release of
petition or at ahy subsequent time hefore adjudicatig® debtor.
the court mav, if the debtor is under arrest or imprison- [5- 23, P.A|]
ment in execulion 0" the decree or order of any court
for the payment of money, order his release on such terms
as to security as may be reascnable and necessary,

(2) The court may, at any fime, order any person who
has been relga&;ed under thig section to be re-arrested and
recommitted+to the custody from which he was released.

(3) At the time of making an order under this section,
the court shall recerd in writing its reasons therefor.

12. At the time of making an order admitting the peti- Intetim rro-
tion or at any subsequent time before adjudication the Cegfimlgsh
court may, either of ifs cwn moticn or on the anplication 3%{;:3; e
of any creditor, make one or more of the following orders, [s. 21,‘1’.A.]

namely:

(0) order the debtor to give reasonable security
for his appearance until final crders are made upon the

42 Mofl.—4
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petition, and direct that, in default of giving suck
security, he shall be detained in the civil prison;

(b) order the attachment by actual seizure cf the
whole or any part of the property in the possession or
under the control of the debtor, other than such parti-
culars (not being his books of account) as are exempt-
ed by the Code cf Civil Procedure, 1908, or by any
other enactment for the time Tbeing in force, from
liability to attachment and sale in executicn of a
decree;

{(c) order a warrant to issue with or without bail
for the arrest of the debtor, and direct either that he
be detained in the ¢ivil prison until the disposal of the
petition, or that he be released on such terms as to
security as may be reasonable and necessary :

Provided that no order shall be made under clause
(a) or clause (b) unless the court is satisfied that the
debtor, with intent to defeat or delay his creditors or
to avoid any process of the court—

(i} has ahsconded or has departed from the local
limits of the jurisdiction of the court, or is about to
abscond or to departi from such limits, or is remaining
outside them, or

(it) has failed to disclose or has concealed, des-
troyed, transferred or removed from such limits, or
is about to conceal, destroy, transfer or remove from
such limits, any documents likely to be of use to his
creditors in the ccurse of the hearing, or any part of
his property other than such particulars as aforesaid.

13. (1) Any debtor for whose properties a receiver has

order before been appointed under section 9 may apply to the court for
adjudication. protection, and the court may, on such application and if

[New]

satisfied that the receiver has been put in possession of all
the properties, make an order for the protection of the
debtor from arrest or detention in the civil prison, in res-
pect of such debts and for such period as may be specified
by the court, and may revoke, modify or renew the said
order in such manner as it may think fit.

2) A protection order under this section shall protect
the debtor from being arrested or detained in prison for
any debt to which such order applies, and any debtor
arrested or detained contrary to the terms of such an order
shall be entitled to his release:

Provided that no such order shall operate to prejudice
the rights of any creditor in the event of such order being
revoked or modified or the debtor not being adjudged
insolvent.

{3} Any creditor shall be entitled to appear and oppose:
the grant of a protection order under this section.

5 of 1008
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14. (1) On the making of the order admitting his peti- li%ttiﬁs of

tion, the debtor shall— [s. 22, P.A.

(¢) unless the court otherwise directs, produce all (part)]
his books of accounts, and Cf. 5. 15

(b) file such lists of creditors and afford such PT.A.
assistance io the court as may be prescribed,

failing which the court may dismiss his petition.

(2) After an order admitting a creditor’s petition for [s. 22, par,
adjudging the debtor to be an insclvent is made, the debtor F.A]
shall produce all books of accounts whenever so re-
guired by the court or Official Assignee or special manager.

(3) On his adjudication as an insolvent, the debtor shall E; 22 P.A,
give such inventories of his property and such lists of his (P2}
creditors and debtors and of the debts due to and from ¢y, ¢ 3301)
them, respectively, submit to such examination in respect and(2)P.T.A.
of his property or his creditors, attend at such times before
the court or Official Assignee or special manager, execute
such instruments and generally do all such acts and things
in relation to his property as may be required by the court
or Official Assignee or special manager, or as may be
prescribed.

(4) The debtor shall, on.......... adjudication as an [s. 28 (1),
insolvent, aid to the utmost of his power in the realisation ***
of his property and the distribution of the proceeds among ¢y, 5. 33(3),
his creditors. P.T.A,

(5) On the making of an order of adjudication, the [New]
insclvent shall hand over to the Official Assignee his pass-
port for leaving India, if any such passport has been issued
to him and is in his possession.

15. (1) At the hearing of the debtor’s petition, ...... the Procedure?at
court shall require proof that the debtor is entitled to pre- the hearing
sent the petition: ?i{) IEh»:;.pct:-

Provided that he shall ... ... .. for the purpose of prov- . a4
ing his irability to pay his debts, be required to furnish P.A] ’
only such proof as to satisfy the court that there are prima
fucie grounds for believing the same, and the court, if and gff‘; 13(2),
when so satisfied, shall not be bound to hear any further and 15(1),
evidence on the guestion of such inability. P.T.A. part,

(2) At the hearing of the creditor's petition, the court
shall reguire proof of the following matters, namely:-—

(a) that the creditor is entitled to present the
petition;

{b) that the debtor, if he dees not appear ...... ,
hes been served with notice of the order admitting the
petition; and
_ (c) that the debtor has committed the act of
insolvency alleged against him, or, if more than one



act of insolvency is alleged agamst him in the petition,
some one of the acts of insolvency so alleged. o
CHAPTER IV
ADJUDICATION
Order on Order of adjudication
creditor's 16. (1) In the case of a petition by a creditor, where

petition. the court is not satisfled with the proof of his right to pre-
v 25 () sent the petition or the service on the debtor of notice of
L. A > the order admitting the petition, or of the alleged act of

insolvency, or is satisfied by the debtor that he is able to
?ﬁr’h”’{‘)’ pay his debts, or that for any other sufficient cause no

order ought to be made, the court shall dismiss the peti-
{s. 37 (s tion. ‘
part, P.A.
Cf. s. 13(9), (2) The court may make an order of adjudication if it
P.T.A. is satisfied with the proof above referred to.

{3) Where the debtor appears on the petition and denies

that he is indebted -to the petitioner, or that he is indebi-

{New) ed to such an amount as would justify the petitioner in
Cf. 5. 13(6) presenting the petition against him, the court may— :
F.T.A. (a) decide the question whether the debtor i
indebted to the petitioner or whether he is indebted

to such an amount as would justify the petitioner in

presenting the petition, as the case may be; or i

(b) on such security (if any) being given as the
court may require for payment to the petitioner
any debt which may be established against the debtor]

tn due course of law, and of the costs of establishi

the debt, stay all proceedings on the petition for suchg
time as may be required for the trial of the questio
relating to the debt.

gf:r’A 13(7) (4) Where proceedings are stayed under clause {b) of

e sub-section (3), the court may, if by reason of the dela
caused by the stay of proceedings or for any other cause i
thinks just, make an order of adjudication on the petition
of some other creditor, and shall thereupon dismiss, on such
terms as it-thinks just, the petitien on which proceeding
have been stayed as aforesaid.

Order o0 17. () In the case of a petition presented by a debtof;

petition. the court shall dismiss the petition, if it is not satisfled
g' 25(2),  his right to present the petition.
Al :

[8'27%);,] (2) .......... The court may make an order 0!3%
p(,?{‘%. 1s(i, cation if il is satisfied of the right of the debtor to preses
%PJ{‘.A- the petition ....... PO

usly

33A.
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18. (1) Where the court makes an order of adjudication,

Ordet to

it may specify in such order or in any subsequent order Pesity

the period within which the debtor shall apply for his dis-
chargs, '

(2) The court may, upon an application being made
before the expiry of the pericd fixed under sub-section (i)
and upon sufficient cause being shown, extend the period
within which the debtor shall apply for his discharge, and

if the period is so extended, shall publish notice of the
order in- such manner as it thinks fit.

19. (1) On the making of an order of adjudication, the
property of the ingolvent wherever situate shall, subject
to the pro¥isiens of section 48, vest in the Official
Asgignee and shall become divisible among the
creditors, and thereafter except as provided by this Act, no
creditor to whom the insolvent iz indebted in respect of
any debt provable in insolvency shall, during pendency of
the insolvency proceedings, have any remedy against the
property of the insolvent in respect of the debt, or com-
mence any suit or cther legal proceeding, except with the

leave of the court and on such terms as the court may
impose. :

(2) An application under rule 6 of Order XXXIV in the
First Schedule to the Code of Civil Procedure, 1908, shall
be governed by the provisions of sub-section (1) in the
samé manner as an application for execution by an un-
secured creditor against the property of the insolvent.

'(3) Any suit or other legal proceeding commenced

without obtaining leave under sub-section (I} shall be
dismissed.

(4) Nothing in this section shall-—

(a) affect the power of any secured creditor to
realise or otherwige deal with his security, in the same
manner a&s he would have been entitled to realise or
deal with if this section had not been enacted, or

(b) bar a creditor from taking, subject to any
order which may be passed under section 24, any pro-

ceedings against the person of the debtor which are
permitted under the law.

Wl .

'20. (1) A High Court exercising jurisdiction under this
Act may at any time after the making of an order of adju-
dication, stay any suit or other proceeding pending against
the insolvent before any Judge or Judges of the High Court
or in any other Court subject to the superintendence of the
High Court.’ .

(2): An' order made under sub-section (I) may be serv-
ed by sending a copy thereof, under the seal of the High
Court, by post to the address for service of the plaintiff or

period for

discharge.

[s. 27 (1),
L, PLAL]

[8. 27(2)s
P.A]

Effect of an
order of ad-
judication.
[B. 28 (2),
patt, P.AL]

Gf 8 175

main para.
P.T.A.

[New]

[New]

{g. 28 (6),
A e
Cf. s. 17,

BTA”

Ofy 5, 1O
New]

%}T’e‘:] IB(2},
P.T.A.
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other lﬁa.rty prosecuting such suit or proceeding, and notice
of such order shall be sent to the court before which the
suit or proceeding is pending.

(3) Any court in which suit or other proceedings are
pending against a debtor may, on proof that an order of ad-
judication has been made against him under this Act, either
stay the suits or proceedings or allow them 1o continue on
such terms as it may think just.

21. (1) Where the person adjudged insclvent is a part-
ner in a firm, the court may authorise the Official Assignee
to continue or commence and carry on any suit or other pro-
ceeding in his name and that of the partner of the insol-
vent; and any release by the partner of the insclvent of the
debt or demand to which the proceeding relates shall be
void.

(2) Where an application for authority to continue or
commence any suit or other proceeding has peen made
under sub-section (I), notice of the application shall be
given to the partner of the insolvent, and he may show
cause against it, and on his application the court may, if it
thinks fit, direct that he shall receive his proper share of
the proceeds of the proceeding, and if he does not claim
any benefit therefrom he shall be indemnified against costs
in respect thereof as the court directs.

22, (1) Notice of every order of adjudication stating the
name, address and description of the insolvent, the date of
the presentation of the petition, the date of the adjudica-
tion, the period within which the insolvent shall apply for
his discharge, and the court by which the adjudication is
made, shall be published inthe Official Gazette and in such
other manner as may be prescribed.

{2) A copy of the Official Gazette containing an order
of adjudication shall be conclusive evidence of the order
having been duly made and of its date.

23. The insolvency of a flebtor, whether the same takes
place on the debtor’s own petition or on that of a creditor or
creditors, shall be deemed to have relation back to and to
commence at—

(a) the time of the commission of the act of in-
solvency on which an order of adjudication is made
against him, or

(b) if the insolvent is proved to have committed
more acts of ihsolvency than one, the time of the first

1The matginal note in s. s1, P.T.A. is “Relation of assighee’s title,”
But it is considered that it should be changed to ¢Relation back of
insolvency”.



40

of the acts of insolvency proved to have committed by
the insolvent within three months next preceding the
date of the presentation of the insolvency petition:

Provided that no insolvency petition or crder of adjudi-
cation shall be rendered invalid by reason of any act of
insolvency committed anterior to the debt of the petitioning
creditor.

Proceedings consequent on order of adjudication

24. (1) Any insolvent in respect of whom an order of Protection
adjudication has been made may apply to the court for pro- order after
tection, and the court may, on such application, make an af";‘i‘“g“g‘]'
order for the protectlon of the insolvent from arrest or C}. s.’zsl(x')

detention, to (4),
P.T.A.

{(2) A protection order may apply either to all the debts
of the insolvent provable in insclvency or to such of them
as the court may think proper, and may commence and
take effect at and for such time as the court may direct,
a}l;d Iznay be revoked, modified or renewed as the court may
think fit.

(3) A protection order shall protect the insolvent from
being arrested or detained in prison for any debt to which
such order applies, and any insolvent arrested or detained
contrary to the terms of such an order shall be entitled to
his release:

Provided that no such order shall operate to prejudice
the rights of any creditor in the event of such order being
revoked or modified or the adjudication annulled.

(4) Any creditor shall be entitled to appear and oppose
the grant of a protection order.

25. At any time after an order of adjudication has been Power to
made, the court either of its own initiation or on the appli- g.iséia:tn?r
cation of any creditor or the Official Assignee may, if it has [S‘]Bz_cp.oﬁ,']
reason to believe— Cf. s, 34 (1)

(2) that the insolvent has absconded or is about PT.A
to abscond with a view to avoiding examination in res-
pect of his affairs or otherwise avoidings, delaying or
embarrassing proceedings in insolvency against him, or

(b) that the insolvent has departed or is about to
depart from the local limits of its jurisdiction, with a
view to avoiding any obligation which has been or
might be imposed on him by or under this Act, or

{c) that the insolvent has removed or is about to
remove his property with a view to preventing or de-
laying possession being taken of it by the Official As-
signee, or that he has concealed or is about to conceal
or has destroved or is about to destroy any of his pro-
perty or any books, documents or writings which might
be of use to his creditors in the eourse of the insol-

vency, .
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order a warrant to issue for his«arrest, and on his appear-
ing or being brought before it, may, if satisfied about the
facts mentioned in clause (a), (b) or {c), order his release
on such terms as to security as may be reasonable or neces-
sary, or, if such security 1s not furnished, direct that he
shall be detained in the civil prison for a pericd which may
extend to three months.

26. Where the Official Assignee has been appointed in-
terim receiver or any corder of adjudication is made, the
court, on the application of the Official Assignee, may, from
time tc iime, order that for such time, not exceeding three
months, as the court thinks fit, all postal articles as defined
in clause (21 of secilon 2 of the Indian Fost Office Act, 1688,
registered or unregistered, and money orders, addressed to
the debter at any place or places mentioned in the order for
redirection, shaul be recivectsd or delivered oy the Postal
authorities in the territories {c which this Act extends to
the Official Assigznee, cr otherwise as the court directs; and
the same snail be done accordingly.

27, (1) Where an order of adjudication is made against
a debtor, he shall prepare and submit to the court a sche-
dule verified by affidavit, in such form and containing such
particulars of and in relation to his affairs as may be pres-
eribed.

{2) The schedule shall he submitied within such period
as may be fixed by the court or extended by it from time
fo time.

(3) If the insolvent fails, without reasonable excuse, to
comply with the requirements of this secticn, the court may,
on the application of the Official Assignee or of any credi-
tor, melke an order for his committal to the civil prison.

(4) If the instTony fails to nrepare and submit any . uch
schedule as aforesaid, the Official Assignee may, at the ex-
pense af the estate. cause such a schedule to be prepared
in the manner prescribed.

28. 113 At ooy e alter the msk'ze of o0 ordey o3
adjudiczation against an insolvent the court, on the appli-
cation of a creditor or of the Official Assignee, may direct
that 4 meeting of creditors shall be held to consider the
circumsiances of the insolvency and the insolvent’s sche-
die and his explanation thereof and generally as to the
mode nf dealing with the property of the insclvent.

{2} With respect to the summoning of and proceedings
&t 7 meeting of creditors the rules in the First Schedule
chall he cbserved.

29. (1) Where the court makes an order of adjudication,
it shall hold a public sitting on a day to be appointed by the
court, of which notice shall be given to creditors in the
preseribed ranrer, for the examination of the insolvent,
and the insolvent shall attend thereat, and shall be exa-
mined as to his conduct, dealings and property.

6 of x8g&
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(2) The examination shall be held as soon as convenien-
tly may be after the expiration of the time for the filing of
the insolvent’s schedule, '

(3) The court may adjourn the examination from time

to time. -

(4): Any creditor- who has tendered a proof, or a legal .
practitioner on his behalf, may question the insolvent con-
cerning his affairs and the causes of his failure.

(5) The Official Assignee shall {ake part in the exami-
nation of the insolvent; and for the purpose thereof, sub-
ject to such ditections as the court ‘may give, may be re-
presented by a legal practitioner.

(6) The court may put such questions to the insolvent
as it thinks fit. -

(7} Tiie‘_ insolvent shall be examined upon oath, and it
shall be his daty to answer all such questions as the court
may put or allow to be put to him.

{8) Such notes of the examination as the court thinks Cf. s.18
proper shall be taken down in writing and shall be read R-5 C-%Cv
either over to or by the insolvent and signed by him, and ;;036"’ T
may thereafter be used in evidence against him and shall ™
be open to the inspection of any creditor at all reasonable
times. . . | R PAT

(9) Where the court is of opinion that the affairs of the

insolvent have been suﬁiciencg;' investigated, it shall, by’

order, declare that his examination is concluded, but such

order shall not preclude the court from directing further

g‘xamination of the insolvent whenever it may deem fit to
c s0. ‘

(10) Where the insoclvent is of unsound mind or suffers ¢y, Article
from any such mental or physical affliction or disability as 1oz, Consti-
in the opinion of the court makes him unfit to attend his f}m"“’uﬁit"
public examination, or is a woman who according to the pinds.
customs and inanners of the country ocught not to be com-
pelled to appear in publie, the court may make an order
dispensing with such examination, or directing that the in-
sclvent be examined on such terms in such manner and at
such place as o the cpurt seems fit.

_ Annulment of adjudication
30. (1) Where, in the opinion of the court, the debtor Power to

ought not have been sdjudged insoivent, the court shall, snuul ad-

on the application of 4ny person interested, by order iy, judication.

writing, annul the adjudication. EE-AS;’ part,
C_'f. 5. 21(1)y
part, P.T.A.

(2) The court shall annul an adjudication on the appli-
cation of the insolvent or of any other person interested, E"A?S’ part,
‘where:jt is proved to the satisfaction of the court that the ¢f s. 21(n)
de&:lix of mtﬁw insolvent provable in insolvency have been part, P.T.A.
paid in . : : -
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(3) The court may, of its own motion or on an applica-
tion made by the Official Assignee cor any creditor, annul
an adjudication, where the adjudication was made on “he
petition of a debtor who was, by reason of the provisions
of sub-section (2) of section §, not entitled to present such
petition,

(4) The court may, of its own motion or on application
made by the Official Assignee or any creditor, annul an
adjudication where it is proved to the satisfaction of the
court that the insoclvent has—

(z) kept false books of account or suppressed books
of apcount; or .

(b) suppressed or fraudulently disposed of his as-
sets or any part thereof; or

{¢) without reasonable cause failed to comply with
any of the obligations imposed upon him by or under
this Act.

(5) For the purposes of this section, any dzbt disouted
by ap insolvent shall be considered as paid in full if the in-
solvent enters into a bond, in such sum and with such sure-
ties as the court approves, to pay the amount to be recover-
ed in any proceeding for the recovery of or concerning the
debt, with costs, and any debt due to a creditor who cannot
be found or cannot be identified shall be considered as paid
in full if paid into court.

31, Where it is proved to the satisfaction of the court
that insclveney proceedings are pending in any other court
in the territories to which this Act extends against the same
debtor, and that the property of the debtor can be more
conveniently distributed by such other court, the court may
annul the adjudication or may stay all proceedings thereon.

32. (1) Where an adjudication is annulled, all sales and
dispositions of property and payments duly made, and all
acts theretofore done, by the court or by the Official
Assignee or other person acting under his authority, shall
be valid; but, subject as aforesaid, the property of the
debtor who was adjudged insolvent shall vest in such
person as the court may appoint by the order of annul-
ment or any subsequent order, or, in default of any such
appointment, shall revert to the debtor to the extent of
his right or interest therein on such conditions, if anyv, as
the court may, by order in writing, declare.

(2) Notice of every prder annuling an adjudication shall
be published in the Official Gazette and in such other
manner as may be prescribed.

(3) The person appointed under sub-section {1} shall
have power to realise the properties vested in him and to
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distribute the realisations among the creditors in accor-
dance with the provisions of this Act, and for that purpose
may exercise all powers which the Official Assignee may
exercise under sub-section (1) of section 91.

(4) For the purposes of sub-section (3), the person [New]
appointed under sub-section (1) may make or continue
petitions under sections 54 and 55.

(5) The exercise of powers under sub-sections (3) and
(4) shall be subject to the orders of the court in that behalf.

(6) Where a debtor has been released from custody un- [New
der the provisions of this Act and the order of adjudica- Sh 523 (2),
tion is annulled ag aforesaid, the court may, if it thinks fit, """
recommit the debtor to his former custody and the jailor
or keeper of the prison to whose custody such debtor is so
recommitted, shall receive such debtor into his custedy
according to such recommitment and thereupon all pro-
cesses which were in force against the person of such
debtor at the time of such release as aforesaid shall be
deemed to be still in force against him as if such order

had not been made.

[New]

CHAPTER V
COMPOSITIONS AND SCHEMES OF ARRANGEMENT

33. (1) An insolvent may, at any time after the making Submission
of an order of adjudication, submit, to the Official Assignee of deDpOSal
in the prescribed form, a proposal for a composition in ?;}macg;p“
satisfaction of his debts or a proposal for a scheme of creditors.
arrangerent of his affairs, and such proposal shall be sub- §.A3B(I),

mitted by the Official Assignee to a meeting of creditors. ngsAzg ,

(2} The Official Assignee shall send to each creditor who [s. 38(2)
is mentionied in the insolvent’s schedule, or who has ten- Pci;“’s 2;?2-%
dered a proof before the meeting, a copy of the insolvent’s par ?

proposals with a report thereon. P.T.A.

(3) The insolvent may at the meeting amend the E,S'A33 @
terms of his proposal, if the amendment is, in the opinion ¢7. s, 28(3)
of the Official Assignee, calculated to benefit the general P.T.A.

body of creditors.

(4) If on a consideration of the proposal a majority in [s. 38(2),
number and three-fourths in value of all the creditors g}ns 'ié}(z)
whose debts are proved, resolve to aceept the proposal, the P.T.A. ?
same shall be deemed to be duly accepted by the creditors. part.

(5) Any creditor who has proved his debt may assent [s._ 284
to or dissent from the proposal by a letter in the prescrib- “*°° -]
ed fqrm addressed to the Official Assignee so as to be
received by him not later than the day preceding the
meeting, and any such assent or dissent shall have effect
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ag if the creditor had been present and had voted at thet
meeting.

34. (1) The insolvent or the Official Assignee may, after

‘the proposal is accepted by the creditors, apply to the

court to approve it, and notice of the time appointed for
hearing the application shall be given in the prescribed
manner to each creditor who has proved.

(2) Except where an estate is being summarily admi-
nistered or special leave of the court has been obtained,
the application shall not be heard until after the conclu~
sion of the public examination of the insolvent.

(3) Any creditor who has proved may be heard by the
court in opposition to the application, notwithstanding
that he may, at a meetin% of creditors, have voted for the

acceptance of the proposa \

(4) The court shall, before approving the proposal, hear
a report of the Official Assignee as to the terms of the pro-
posal and as to the conduet of the insolvent, and........
consider any objections which may be made by or on be-
half of any credifor.

(5) Where the court is of opinion ........ that the
terms of the proposal are not reasonable or are not cal-
culated to benefit the general body of creditors, the court
shall refuse to approve the proposal.

(6) Where any facts are Eroved on proof of which the
court would be required either to refuse, sus end or
attach conditions to the insolvent's discharge, the court
shall refuse to approve the proposal unless it provides
Teasonable security for payment of not less than twenty-
five naye paise in the rupee on all the unsecured debts
provable against the insolvent’s estate.

(7) No composition or scheme shall be approved by the
court which does not provide for the payment in priority te
other debts of all debis directed to be so paid in the distri-
bution of the property of an insolvent. . ‘

(8) In any other case the court may either approve or
refuse to approve the proposal. '

35. (1) If the court approves the proposal, the terms:
shall be embodied in an order of the court, and the order’
of adjudication shall be annulled, and the provisions of sec-
tion 32 shall thereupon apply, and. the composition or
scheme shall be binding on all the creditors so far as re-
lates to any debt due to them from the insolvent and prov-
able in insolvency.

(2) The provisions of the composition or scheme may,
on application by any person interested, be enforced by
the court in the manner provided for the execution of



" decrees in the Code of Civil Procedure, 1908, as if the com-

sc:jsition or scheme were a decree containing such provi-
sions, _

(ﬁ)'gtotwithstanding the acceptance and approval of a ’ ci’]
composition or scheme, the composition or schegge shall not g} 8. 32
be binding on any creditor so far as regards a debt or liabi- P.T.A.
lity from which, under the provisions of this Act, the in-
solvent would rot be discharged by an order of discharge
ltsi?an in::lvency. unless the cregator_ assents to the cogposi—

36. (1) If default is made in the payment of any instal- power 1o
ment due in pursuance of any composition or scheme re-adjudge
approved under section 35 or if it appears to the court that debtor

e compasition or scheme cannot proceed without injus- g

foe or undue delay, or that the approval of the court Was earlier part,
obtained by fraud, the court may, if it thinks fit, on appli- P.Al i
cation by any person interested, re-adjudge the debtor ¢f. s 31(1),
‘insolvent and annul the composition or scheme, and the PTA.
property of the debtor shall thereupon vest in the Official

Assignee but without prejudice to the validity of any

transfer or payment duly made or of anything duly done

under or in pursuance of the composition or scheme.

(2) Where a debtor is re-adjudged insolvent under is. o, latter
sub-section (1), all debts provable in other respects which part, P.A]
hiave been contracted before the date of such re-adjudica- g{i.fiﬁ(z)
tion shsll be-provable in the insolvency. o

CHAPTER VI
DISCHARGE

37. () An insolvent may, at any time after the order Discharge.
of adjudication and shall, within the period specified by [s. 41 (1)
the court, apply to the court for an order of discharge, WAl
and the court shall fix a day, notice whereof shall be %%33(‘)
given in such menner as may be prescribed, for hearing pT.A.
such application; but save where the publi¢ examination
of the insglvent has been dispensed with under the provi-
sions of thix Act, the application shall not be heard until
after such examination has been concluded.
(2). The. gatirt, alter copsidering the objections of any fs. 41(2),
ditor & gport. of the ﬁﬁﬂﬂ Assignee as to the B
uct ‘sid #fuirs of the insolvent, may— 5 35z
(a) =ubject to the provisions of section 38, grant
or refuse an absolute order of discharge; or

- {b)-stampe the operation of the order for a
ifled tise; or L

“an- order of discharge subject to any
andit th respect to amy earnings or income
which ards become due to the insolvent,
' th t to his after-acquired property.
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[s.42(3), (3) The powers of suspending, and of attaching con-
PC:A" ditions to, an insolvent's discharge may be exercised con-
. 5. 39(3), 1

P.T.A. currently.

Cases in 38. (1) The court shall, on proof of any of the facts
which cowrt  pereinafter meniioned, either—

must refuse !

an absolute

discharge.

S. 42(D), t i ;

E}aﬁf% A ] {(a) refuse the discharge; or

Gf. s. 39(1), (b) suspend the discharge for a specified time;
part and (2), or

part, P.T.A.

(c) suspend the discharge until a2 dividend of
not less than twenty-five naye paise in the rupee has
been paid to the creditors; or

(d) require the insolvent as a condition of his
discharge to consent to a decree being passed against
him in favour of the Official Assignee for any balance
or part of any balance of the debts provable under the
insolvency which is not satisfied at the date of hig
discharge; such balance or part of any balance of the
debts to be paid out of the future earnings or after-
acquired property of the insolvent in such manner
and subject to such conditions as the court may
direct; but in that case the decree shall not be
executed without leave of the court, which leave may
be given on proof that the insolvent has since his dis-
charge acquired property or income available for
payment of his debts.

(2) The facts hereinbefore referred to are—

[s. 42(1), (a) that the insolvent’s assets are not of a value
e P-A(-I]) equal to fifty naye paise in the rupee on the amount
part ,,I?g (o0 of his unsecured liabilities, unless he satisfies the
part, P.T.A. court that the fact that the wssets are not of a value

equal to fifty naye paise in the rupee on the amount
of his unsecured liabilities has arisen from circums-
tances for which he cannot justly be held responsi-
ble;

(b} that the insolvent has omitted to keep such
hooks of account as are usual and proper in  the
business carried on by him and as sufficiently dis-
close his business transactions and financial position
within the three years immediately preceding his
insolvency,

{c} that the insolvent has continued to trade
after knowing himself to be insolvent;

(d) that the insolvent has coniracted any debt
provable in insolvency without having at the time of
contracting it any reasonable or probable grounds of
expectation (the burden of provine which shall lie on
him) that he would be able to pay it;
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{e) that the insolvent has failed tec  account
satisfactorily for any loss of assets or for any defici-
ency of assets to meet his liabilities;

(f) that the insolvent has brought on, or contri- SAei w ”‘Ei)”
Luted to, his ingclvency by rash or hazardous specu- (g {3.31?_&
lations, or by unjustifiable extravagance in living, or
by gambling, or by culpable neglect of his business
affairs;

{g) that the insolvent has, within three months
preceding the date of the presentation of the petition,
when unable to pay his debts as they became due,
given an undue preference to any of his creditors;

(k) that the insolvent has on any previous occa-
sion been adjudged an insolvent or made a composi-
tion or arrangement with his creditors;

(i) that the insolveni has concealed or removed Asto
his books or hig propert, or any part thereof, or ‘has = books -
been guilty of any other fraud or fraudulent breach (S;'i BEAY

of trust;

{j) that the insolvent has put any of his credi-
tors to unnecessary expense by a frivolous or vexati-
cus defence to any suit properly brought against him;

(k) that the insolvent has, within three months
preceding the date of the presentation of the petition,
incurred unjustifiable expense by bringing any {ri-
volous or vexatious suit;

(1) that the insolvent has committed any offence
under this Act or under sections 421 to 42¢ of the
Indian Penal Code.

{(3) For the purposes of section 37 and of this section, [s. 42(2}
she report of the Official Assignee shall be deemed to be E}A'S] 300a)
evidence; and the court may presume the correctness of PT.A, *
any statement contained therein.

28. If the insolvent does not appear on the day fixed POWﬂlf to
for hearing his application for discharge or on such sub- fﬁé‘i‘éazfor; for
sequent day as the court may direct, or if the inselvent fiure to
does not apply for an order of discharge within the period apply for
specified by the court. the court may anrul the order of ds‘-scgﬂ(flgc-
adjudication or make such other order as it may think fit, pA777
and if the adjudication is so annulled, the provisinns of ¢7. s 41,

section 32 shall apply. part, P.T.A,

40. (1) Where the court refuses the discharge of the Reniqwz! of
insolvent, it may, after such time and in such circums- ape Iﬁ:ﬂ:{i‘ﬂn
tances as may be prescribed, permit him to renew  hiS of terms of

application. order.
PP [New

(2) Where an order of discharge is made subject to C£ s. 42,
conditions, and, at any time afier the expiration of two P-T-
years from the date of the order, the insolvent  satisfles
the court thet there is no reasonable probability of his



being in a position to comply with the terms of such
order, the court may modify the terms of the order, or of
any substituted order, in such manmer and upon such
conditions as it may think fit. .

Duty of 41. A discharged insolvent shall, notwithstanding his
insolvent to discharge, give such assistance as the Official Assignee -
ssist in may require in the realisation and distribution of such of
realisation of his property as is vested in the Official Assignee, and i
PPe:  he fails to do so, the court, may, if it thinks fit, revoke
5:)‘. 5. 43, his discharge, but without prejudice fo the validity of any
P.T.A. sale, disposition or payment duly made or thing duly done
subsequent to the discharge but before its revocation.

Eg"scdt ugl ; 42. In either of the following cases, that is to say,—
settiements (q) in the case of a settlement made hefore and
-on discharge. in consideration of marriage where the settler is not
Ige":] at the time of making the settlement able to pay a
p_"r_A.M’ his debts without the aid of the property comprised in
the settlement; or
(b) in the case of any covenant or coniract
made in consideration of marriage for the futurs .-
settlement, on or for the settler's wife or children, of
any money or property wherein he had not at tha
date of his marriage any estate or interest (not being.
money or property of or in right of his wife);
if the settler is adjodged insolvent or compounds of%
arranges with his credilors, and it appears to the co
that the settlement, covenant or contract was made
order to defeat or delay creditors, or was unjustiflaly
having regard to the state of the setiler’s affairs at
time when it was made, the court may refuse or suspe
an order of discharge or grant an order subject to cong:
tiong or refuse to approve a composition or arrangement;
Effect of 43. (1) An order of dischérge shall not release the iﬁ
gxl;;ier of golvent from-— :
-E_ %f (a) any debt due to the Government; )
G}A's] 250 (b) any debt or liability incurred by means ¢
PTA any fraud or fraudulent breach of trust to which
. was a party;
{¢) any debt or liability in respect of whieﬁ‘.-a
has obtained. forbearance by any fraud to which -}
A was a party; or .
As to agree- (d) any liability under an agreement for mail
oy 5’(“;)(?:";"' s tenance or under any decree or order for maigf
éxmad.iar; ~ ance passed under any law for the time being,
Act, force. : '
5. 44(2), (2) Save as otherwise provided by sub-section” {}

i an order of discharge shall release the insolvent from #
P{T_“A_“S(z)’ debtg provable in insolvency. g
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(3) An order of discharge sha}l_be conclusive ev1d§nce[ ew.
of the insolvency and of the validity of the proceedings ng_i“‘SG)’

therein.

(4) An order of discharge shall not release any person [s. 44(3)
who, at the date of the presentation of the petition, was E}A.g w
a partner or co-trustee with the insolvent or was jointly F A.454’
bound or had made any joint contract with him, or any
person who was surety or in the nature of a surety for

him.

CHAPTER VII
ADMINISTRATION OF PROPERTY

Proof of debts
Debts prov-

44, (I) Dermands in the nature of unliquideted damages ;--*
arising otherwise than by reason of a contract or breach jnsolvency. -

of trust shall not be provable in insolvency. [s. 34{x),
part, MA.]

Cf. 5. 46(1),
P.T.A,

(2) A person having notice of any available act of in- [New]
solvency committed by the debtor shall not prove for gfi‘az;ﬁ(z),
any debt or liability contracted by the debtor subsequent- ¢f. s, ‘30(2),
ly to the date of his so having notice. English Act,

(3) Save as provided by sub-sections (I) and (2), all 1[35}&34(2),
debts and liabilities, present or future, certain or contin- C}_; 46(3)
gent, to which the debtor is subject when he is adjudged p.1.a, =
an insolvent, or to which he may become subject before
his discharge by reason of any obligation incurred before
the date of such edjudication, shall be deemed to be debts

provable in insolvency.

(4) An estimate shall be made by the Official Assignee [s- 33(1),
of the value of any debt or liability provable as aforesaid, 5;3"‘;0’ 1(31‘;‘
which by reason of its being subject to any contingency part, 'p?f{_] *
or contingencies or for any other reason, dces not bear a ngsA46(4),'

certain value:

Provided that if, in his opinion, the value of the debt
or liability is incapable of being fairly estimated, he shall
issue a certificate to that effect, and thereupon the debt
or liability shall be deemed to be a debt nct provable in
insolvency.

Ereplanation I.—For the purpose of this section, “liabi- [New]
lity” includes any compensation for work or labour done, gf- b 46,
any obligation or possibility of an obligation to pay money piF a4 2 o
or money’'s worth on the breach of any express or implied )
covenant, contract, agreement or undertaeking, whether
the breach does or does not oceur, or is or is not likely to
occur or capable of occurring, before the discharge of the

debtor, and generally it includes any express or implied
42 Mofl—5
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engagement, agreement or undertaking to pay, or capable
or resulting in the payment of, money, or money's worth,
whether the payment is as respects amount, fixed or un-
liquidated; as respects time, present or future, certain or
dependent on any contingency or contingencies; as to
mode of valuation, capable of being ascertained by fixed
rules, or as matter of opinion.

Explanation 2—1In this section, “available act of insol-
vency”’ has the same meaning as in section 57.

43, Where there have been mutual credits, debts or
other mutual dealings between an insclvent and a creditor
proving or claiming to prove a debt under this Act, an
account shall be taken of what is due from the one party
to the other in respect of such mutual dealings, and the
sum due from one party shall be set-off against any sum
due from the other pariy, and the balance of the account,
and no more, shall be claimed or paid on either side res-
pectively:

Provided that a person shall not be entitled under this
gection to the benefits of any set-off against the property
of an insolvent in any case where he had at the time
of giving credit to the insolvent notice of any available act
of insolvency committed by the insolvent.

Explanation—In this section, “available act of insol-
vency” has the same meaning as in section 57.

46. Any person injured by the operation of a disclai-
mer under sections 65 to 69 shaell be deemed to be a cre-
ditor of the insolvent to the amount of the injury, and
may accordingly prove the same as a debt under the insol-
vency.

47. With respect to the mode of proving debts, the
right of proof by secured and other creditors, the ad-
mission and rejection of proofs, and the other matters re-
ferred to in the Second Schedule, the rules in that Sche-
dule shall be observed.

Property of the insclvent

48. (I) The property of the insolvent divisible amongst
his creditors, and in this Act referred to as the property
of the insolvent, shall not comprise the following particu-
lars, namely:—

(a) any property held by the insolvent on trust
for any other person;

(b) policies of life insurance or endowment in
respect of the insolvent’s own life, except to the extent
of a charge on the policies in respect of the amount of
the premium paid on the policies during the two years
next preceding the order of adjudication;
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(¢) the right of a tenant to remain in or to retain
possession of any premises to which any law with res-
pect to the control of rents and eviction applies for
the time being;

(d) any property (not being books of account)
which is exempted by the Code of Civil Procedure,
1908, or by any other enactment for the time being
in force, from liability to atbachment and sale in ex-
ecution of decree.

(2) Subject as aforesaid, the property of the insolvent
shall comprise the following particulars, namely: —

(a) all such property as may belong to or be [s. 28(2),
vested in the insolvent at the commencement of the Part P.A))

insolvency; %, S::aﬁ?g)
part, P.T.A.
(b) ...........the capacity 1o exercise and to take [; ,3

proceedings for exercising all such powers in or over P.A.]

or in respect of property as might have heen exercised Cf. s. 52(2),
by the insolvent for his own benefit at the commence- ¢» P T.A.
ment of his insolvency or before his discharge; and

{c) any property which may be acquired by or [s. 28(4),

devolve on the insolvent, after the commencement of .

the insolvency and before his discharge; and such pro-
perty shall forthwith vest in the...... Official Assig-
nee, and no dealings by the insolvent with that pro-
perty during the insolvency shall be valid:

Pruvided that where the insolvent has been carrying
on a trade or business with the permission of the court
under section 79, a transfer by the insolvent of properties
acquired in the course of that trade or business, in favour
of a person who takes the same bona fide and for consider-
ation, shall not be invalid merely by reason of the insol-
vency.

49. (I) Where a second or subsequent order of adjudi-

Cf. s. 52(2)
(a), latter
part, P.T.A.

[New]

Second or

cation is made against an insolvent, or where an order is subseguent

made for the administration in insolvency of the estate of

a deceased insolvent, then for the purposes of any proceed- C

bankruptcy.
ew]

ings consequent upon any such order, the Official Assignee otf'tﬁ; %;9,,3
in the last preceding insolvency shall be deemed to be a Act as
creditor in respect of any unsatisfied balance of the debts %“b%‘:;‘ﬁed
provable against the property of the insolvent in that in- rgptcy ]
solvency. Amendment
Act, 1926,
(2) In the event of a second or subsequent order of modified,

adjudication being made against an insolvent being follow-
ed by an order adjudging him insolvent, or in the event
of an order being made for the administration in inselvency
of the estate of a deceased insolvent, any property acquir-
ed by him since he was last adjudged insolvent, which at
the date when the subsequent petition was presented had
not been distributed amongst the creditors in such last
preceding insolvency, shall (subject to any disposition
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thereof made by the Official Assignee in that insolvency
without knowledge of the presentation of the subsequent
petition) vest in the Official Assignee in the subsequent
insolvency or edministration in insolvency, as the case may
be.

(3) Where the Official Assignee in any insolvency re-
ceives notice of a subsequent petition in insolvency against
the insolvent or after his decease of a petition for the ad-
ministration of his estate in insclvency, the Official As-
signee shall hcld any property then in his possession
which has been acquired by the insolvent since he was
edjudged insolvent until the subsequent petition has been
disposed of, and, if on the subsequent petition an order of
adjudication, or an order for the administration of the estate
in insolvency is made, he shall transfer all such property
or the proceeds thereof (after deducting his costs and ex-
penses) to the Official Assignee in the subsequent insol-
vency or administration in insolvency, as the case may he.

(4) Out of the assets available in the second or subse-
queni insolvency or proceeding for the administration of
the estate of a deceased insolvent, the creditors in the
second or suhsequent insolvency or proceeding shall first be
paid a dividend of as many naye paise in the rupee as
is equal to the percentage of dividend paid to the creditors
in the first or earlier insolvency from the assets of the
first or earlier insolvency, before the Official Assignee act-
ing in the first or earlier insolvency is paid any dividend
in insolvency is made, he shall transfer all such property
or proceding for the administration of the estate of the
deceased insolvent.

50. (I) Where after adjudication any property is
acquired by or devolves on the insolvent after adjudi-
cation, the insolvent shall, within one month of such ac-
quisition or devolution send an intimation in writing to
the Official Assignee of such acquisition or devolution in
the prescribed form and giving the prescribed particulars.

{2) The provisions of this section shall not apply to—-
(a) salary;
(b) property specified in sub-section (1) of sec-
tion 48:

(¢) property acquired in the course of business
by the insolvent, where such business is carried on by
him with the permission of the court under section

2

(d) any goods the value whereof does not exceed
one hundred rupees.



. SL (/) Where a person claims any property, or inter- Property in
‘est therein, in the possession of the Insolvent, at the time PP¥esOR
of the insolvency, he shall file with the Official Assignee & [ 28 3
prool of claim verified by affidavit giving the grounds on P.A.] modi-
which the claim js based and sufficient particulars to en- fied.

able the property to be identified. (ch;’ f—;rgfff}d

i second pro-
(2} The Official Assignee with whom a proof of claim viso, P.T.A.

Is filed under sub-section (I) shall within fifteen days modified.
thereafter or within 15 days after the first meeting g:iaﬁi;;”
of creditors, whichever is the later, either admit Act.
the claim and deliver possession of the property

to the claimant or give notice in writing to the claimant

that the claim is disputed with his reasons therefor, and,

unless the claimant appeals therefrom to the court within

thirty days after the sending of the notice of dispute, he

shell be deemed to have abandoned or relinquished all his

right te or interest in the property to the Official Assignee

who thereupon may sell or dispose of the property free

of any lien, right, title or interest of the claimant thereon
or therein,

(3) The onus of establishing a claim to or in property
under this section shall lie on the claimant.

(4) The Official Assignee may give notice in writing
to any person to prove his claim to or in any such proper-
ty or interest as is referred to in sub-section (1), and, un-
less that person files with the Official Assignee a proof of
claim in the prescribed form within thirty days after the
sending of the notice, the Official Assignee may thereupon
with the leave of the court sell or dispose of the property

free of any lien, right, title or interest of that person
thereon or therein.

(5) No proceedings shall be instituteq to establish a
claim fo, or to recover any right or interest in, any pro-
perty in the possession of an insolvent at the time of the
insolvency, except as provided in this section.

(6) The Official Assignee shall have a power to take
possession of any such property or interest as is referred
to in sub-section (1), notwithstanding that a claim there-
to may be or has been filed under this section,

(7) Where the property referred to in sub-section (I} ¢f. Order
is movable property subject to speedy and natural decey, 21, R. 43,
or where the expense of looking after it is likely to exceed C-P-C.
its value, the Official Assignee may sell it st once, notwith-

standing that a claim thereto may be or has been 1iled
under this section.

(8) Nothing in this section shall be construed as ex-

tending the rights of any person other than the Official
Assignee. - .
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Effect of insolvency on antecedent transactions

Restrictions 52, (1) Where execution of a decree or order hes
2?35:1501’;‘3 of jssued against the property of a debtor, no person shall
under execu- De entitled to the benefit of the execution against the Official
tion. Assignee, except in respect of the assets realised in the
[s. 51, P.A) course of the execution by sale or otherwise before the

gf;rsA 5%  date of the admission of the insolvency petition.

(2) Where execution of a decree or order has issued
against the property of the debtor but the assets have not
been realised in full by the date of admission of the insol-
vency petition, or where after that date a sale is held in
execution of a decree or order against the debior, the costs
incurred by the creditor in respeet of the execution shall
be a first charge on the assets realised in ccurse of the
execution.

(3} A persoen who in good faith purchases the proper-
ty of a debter under a sale in execution of a decree or
order shall........ acquire a good title to it against the
Official Assignee, if such sale is held before the making of
an order of adjudication.

(4) Nothing in this section shall affect the rights of a
secured crediter in respeet of the property wgainst which
the decree or order is executed.

Duties of 53. Where execution of a decree or order has issued
court exe-  against any property of a debtor which is saleable in
cuting decree execution, and before the sale thereof notice is given to the
b ;ﬁ;ﬁ;‘ court executing the decree or order that an insolvency
[s. 52, P.A,] petition by or egainst the debtor has been admitted, the
Cf.’s. s4,  court executing the decree or order shall, on application

‘I;'.T.IA-EH ) by any person direct that—
i Pt (a) pending disposal of the proceedings on the

insolvency petition the sale shall be stayed; and

(b) if the debtor is adjudicated insclvent the
properiy, if in the possession of the court, shail be
delivered to the Official Assignee;

but the costs of the execution shall be a first charge on the
property sc delivered, and the Official Assignee may sell
the property or an adequate part thereof for the purpose
of satisfving the charge.

Avoidance 54. Any transfer of property, not being a transfer made

of voluntary before and in consideration of marriage or made in favour

transfer. of a purchaser or incumbrancer in gocd faith and for valu-

gf 553’ P.A) able consideration., shall, if the transferor is adjudged insol-

p_"'r_A_s % vent on a petition presented within two years after the date
of the transfer, be void against the Official Assignee.

[New] Explanation.—For the purposes of this section, in the
case of a transfer which is reduired to be made by a regis-
tered instrument under any law for the time being in force,
and which is made by such a registered instrument, the
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date of registration of the instrument shall be deemed to
be the date of the transfer,

35. (I) Every transfer of property, every payment Avoidance of
made, every obligation incurred, and every judicial pro- F;eiiif;‘if
ceeding taken or suffered by any person unable to pay his ;¢
debts as they become due from his own money in favour g, 54, P.AL]
of any creditor or surety with the view of giving that cre- modified.
ditor or surety preference over the other creditors, shall, Cf.s- 56
it such person is adjudged insclvent, on a petition presented "
within six months after the date thereof, be deemed
fraudulent and void against the Official Assignee.

Exyplanation~—For the purposes of this section, in the
case of a transaction which is required to be made by a
registered instrument under any law for the time being
in force, and which is made by such a registered instru-
ment, the date of registration of the instrument shall be
deemed to be the date of the transaction.

(2) This section shall not affect the rights of any person
who in good faith and for valuable consideration has ac-

quired a title through or under a ereditor or surety of the
insolvent.

36. A petition for the avoidance of any transfer under By whom
section 54, or of any transfer, payment, obligation or judi- gjg‘ig‘;gzg"r
cial proceeding under section 53, may be made by the QO#fi- may be
cial Assighee or. with the leave of the courf, by any credi- made.
tor who has proved his debt and who satisfies the court [5- 544,
that the Official Assignee has been requested and has re- A
fused to make such petition.

57. Subject to the foregoing provisions with respect to Protection of
the effect of insolvency on execution and with respect to bona fide
the avoidance of certain transfers and preferences, nothing [rarsactions.

v . . . 3 r by ,P.A.
in this Act shall invalidate in the case of an insolvency— Bf_ SSS. 57, ]

(¢) any payment by the insolvent to any of his
creditors;

(b) any payment or delivery to the insolvent;

(¢} any transfer by the insolvent for valuable con-
sideration; or

(d) any contract or dealing by or with the insol-
vent for valuable consideration :

Provided that any such transaction takes place before
the date of the order of adjudication, and that the person
with whom such transaction takes place acts in good faith
and has not at the time of the transaction notice of any

available act of insolvency committed by the insolvent
before that time.

Explanation.—-In this section, “availahle act of insol- Cf. s. 167,
vency” means any act of insolveney available for petition English Act.
of insolvency at the date of the presentation of the petition [New]
on which the order of adjudication is made.
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Validity of 58. A payment of money or delivery of property to a
cerain pay- person subsequently adjudged insolvent, or to a person
insolvert.  claiming by assignment from him, shall, notwithstanding
[New] anything in this Act, be a good discharge to the person
gﬁgﬂlﬁi paying the money or delivering the property, if the pay-
SEACL ment or delivery is made before the actual date on which

the order of adjudicaiion is made and without notice of

the presentation of an insolvency petition, and is either

pursuant to the ordinary course of business or otherwise

bona fide.

Recovery of 59. (1) Where a person has acquired properiy of the
g:gf;ré{ ° jnsolvent under a transaction that is void or under
thereof in @ Voidable transaction that is set aside and has sold,
case of void disposed of, realised or collected the property or any part
or voidable thereof, the money or other proceeds, whether further dis-
[tqua?:f}cu‘ms' posed of or not, shall be deemed the property of the Offi-
Cf. 5. 66, cial Assignee. .
Canadian . .

(2) The Official Assignee may recover the property or
the value thereof or the money or proceeds therefrom from
the person who acquired it from the insolvent or from any
other person to whom he may have resold, transferred or
paid. over the proceeds of the property as fully and effec-
tually as the Official Assignee could have recovered the
property if it had not been so sold, disposed of, realised or

collected.

(3) Notwithstanding sub-section (1), where any person
to whom the property has been sold or disposed of has paid
or given therefor in good faith adequate valuable consi-
deration, he is not subject to the operation of this section,
but the recourse of the Official Assignee shall be solely
against the perscn entering into the transaction with the
insolvent for recovery of the consideration so paid or given
or the value thereof,

(4) Where the consideration payable for or upon any
sale or resale of such property or any part thereof remains
unsatisfied, the Official Assignee is subrogated to the rights
of the vendor to compel payment or satisfuction.

Act,

Recqlisation of property

ﬁf@;ﬁﬁ;"‘g;‘f 69. (1) The Official Assignee shall, as soon as may be,
Official ‘As- take possession of the deeds, books and documents of the

signee, insolvent and all cther parts of his property capable of

[New] manual delivery.

Cf. s. 58(1),

P.T.A.

g’-A 56(3), (2) The Official Assignee shall, in relation to and for
the purpose of acquiring or retaining possession of the

E{'T?AFB@)’ property of the insolvent, be in the same position as if he
were a receiver of the property appointed under the Code
of Civil Procedure, 1908, and the court may on his applica- 5 of 1908,
tion enforce such acquisifion or retention aceordingly.
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(3) Where any part of the property of the insolvent [New]
consistg of stock, shares in ships, shares, or any other pro- §/.5 58(3)
perty transferable in the books of any company, office or """~
person, the Official Assignee may exercise the right fto
transfer the property to the same extent as the insolvent
might have exercised it, if he had not become insolvent.

(4) Where any part of the property of the insclvent [New]
consists of actionable claims, such claims shall he deemed PfTSA 5:“4}’
to have been duly transferred to the Official Assignee. e

(5) Any treasurer or other officer, or any banker, attor- [New]

ney or agent of an insolvent, shall pay and deliver to the gfi‘sA 58(s),
Official Assignee all money and securities in his possession """ 7" =
or power as such officer, banker, atiorney or agent, which

he is not by law entitled to retain as against the insolvent
“or the Official Assignee; and if he fails so to do, he shall

be deemed to be guilty of an offence under section 188 of
. 45 of 1860. the Indian Penal Code, and shall be punishable according-

ly.

61. (1) The court may grant a warrant to any prescribed Seizure of
officer of the court to seize any part cof the property of an property of
insolvent in the custody or possession of the insvlvent or mNS"l"em-
of any other person, and with a view to such seizure to Efe‘;’] 59
break open any house, building or room of the insolvent P.T.A°
where the insolvent is supposed to be, or any building or '
receptacle of the insclvent where any of his property is

supposed to be.

(2) Where the court is satisfied that there is reason to
believe that property of the insolvent is concealed in a
house or place not belonging to him, the court may, if it
thinks fit, grant a search-warrant to any such officer as
aforesaid who may execute it according to its tenor.

62. (1) Where an insolvent is a person belonging to the A pprepria-
armed forces of the Union or a servant of the Government tion  of
or of a railway company or local authority, the Official Portion of
Assignee shazll receive for distribution amongst the credi- ofﬁ’er ﬁicm
tors so much of the insolvent’s pay or salary liable to at- to creditors.

tachment in execution of a decree as the court may direet. [cl}ew] 6
. 8. 60,

(2) Where an insolvent is in the receipt of a salary or B.T-A.
Income other than as aforesaid, the court may, at any time &f. s 60(1),
after adjudication and from time to time, make such order G:p.G. %
as it thinks just for the payment to the Official Assignee, See also
for distribution among the creditors, of so much of such 5- 5% Eng.
salary or income as may be liable to attachment in execu- %

tien of a decree, or of any portion thereof.

63. Where any goods of an insolvent are held by any Iaspecti
person by way of pledge, pawn, or other security, it shall o?sggodgn
be lawful for the Official Assignee, after giving notice in Pledsed.
writing of his intention to do so, to inspect the goods, and, C

where such notice has been given, such person as aforesaid E{{g?'zf&’.
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shall not be entitled tc realise his security untili he has
given the Official Assignee a reasonable opportunity of in-
specting the goods and of exercising his right of redemp-
tion, if he thinks fit to do so.

64. (1) Notwithstanding anything in this Act or in any
other law, the author’s manuscripts of and copyright in any
work or any interest in such copyright assigned ic a pub-
lisher, printer, firm or person becoming insoivent shall—

(a) if the work covered by such copyright has not
been published and put on the market at the time of
the insolvency and no expense has been incurred in
connection therewith, thereupon revert and be deli-
vered to the guthor or his heirs, and any centract bet-
ween the author or his heirs and such insclvent shall
then terminate and be vaid;

{b) if the work covered by such copyright has in
whole or in part been put into type and expenses have
been incurred by the insolvent, revert and be deliver-
ed to the author on payment of the expenses so incutr-
ed and the product of such expenses shall also be
delivered to the author or his heirs and any contract
between the author or his heirs and the insolvent shail
then terminzte and be void; but if the author does not
exercise his rights under this clause within six months
of the date of the insolvency, the Official Assignee may
carry out the contract;

(c) if the Official Assignee at the expiration of six
months from the date of the insolvency decides not fo
carry out the contract, revert without expense to the
author and any contract between the author or his
heiés and such insolvent shall then terminate nd be
void.

(2) Where, at the time of the insclvency the work was
published and put on the market, the Official Assignee i3
entitled to sell, or authorise the sale or reproduction of,
any copies of the published work, or to perform or autho-
rise the performance of the said work, but there shall be
paid to the author or his heirs such sums by way cf royal-
ties or share of the profits as would have been payable by
the insolvent; and the Official Assighee is not, without the
written consent of the author or his heirs, entitled to assign
the copyright or transfer the interest or to grant any infer-
est therein by licence or otherwise, except upon terms that
will guarantee to the author or his heirs payment by way
of royalties or share of the profits at a rate not less than
that which such insolvent was liable tc pay, any contract
between the author or his heirs and such insolvent shall
then terminate and he void, except as to the disposal, under
this sub-section, of copies of the said work published and
sut on the market before the insolvency.

(3) The Official Assignee shall offer in writing to the
author or his heirs the right to purchase the manufactured
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or marketable copies of the copyright work comprised in
the estate of the insolvent at such price and upon such
terms and conditions as the Official Assignee may deem
fair and proper before disposing cof such  manu-
factured and marketable copies in the manner laid down
in this section. :

Disclaimer of property and rescission of contracts
65. (1) Where any part of the property of an insol- Disclaimer

i of onerous

vent consists of— . property,
(i) land of any tenure burdened with onercus {New]
covenants; gf’rsA 62,

{i1) shares or stocks in companies;
(iit}) unprofitable contracts; or

(iv) any other property that is unsaleable, or
not readily saleable, by reason of its binding Ine
possessor thereof to the performance of any onerous
act or to the payment of any sum of money,

the Official Assignee may, notwithstanding thai he may
have endeavoured to sell or have taken possession of the
property, or exeorcised any act of ownership in relaticn
thereto, but subject always to the provisions hereinafier
contained in that behzalf, by writing signed by him, at any
time within twelve menthg after the insolvent has heen
adjudged insolvent or within such extended period as may
be allowed by the court, disclaim the property:

Provided that where any such property has not come
to the knowledge of the Official Assignee within c¢ne
month affer such adjudicatien as aforesaid, he may dis-
claim the property at any time within twelve months after
he has first become aware thereof, or within such exten-
ded period as may be allowed by the court.

(2) The disclaimer shall operate to determine, as from
the date thereof, the rights, interests and liabilities of the
insolvent and his property in or in respect cf the pro-
perty disclaimed. and shall also discharge the Official
Assignee from all personal liability in respect of the pro-
perty disclaimed as from the date when the property
vested in him, but shall not, except so far as is necessary
for the purpose of releasing the insolvent and his pro-
perty and the Ofticial Assignee from liability, affect the
rights or liabilities of any other person.

66. The Official Assignee shall not be entitled to dis- Disclaimer
claim any leasehold interest without the leave of the of lease-
court, except in any cases which may be prescribed; and olds.
the court may, before or on granting such leave, require Cf_e‘;"_] 63, &
such notices to be given tc persons interested, and imposz P.T.A.
such ferms as a condition of granting leave, and make Gf 5 54(3)
such orders with respect to fixtures, tenant’s improve- ~0& ¢
ments and other matters arising out of the tenancy, as the
court thinks just.
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67. The Official Assignee shall not be entitled to dis-
claim any properiy in pursuance of gection 65 in any case
where an application in writing has been made to the
Official Assignee by any person interested in the property
requiring him to decide whether he will disclaim, and
the Official Assignee has for a period of twenty-eight days
after the receipt of the application, or such extended
period as may be allowed by the court, declined or neg-
lected to give notice that he disclaims the property; and
in the case of a contract, if the Official Assignee, after such
application as aforesaid, does not within the said period
or extended period disclaim the contract, he shall be deem-
ed to have adopted it

68. The court may, on the application of any person
who is, as against the Official Assignee, entitled to the
benefit or subject to the burden of a contract made with
the insolvent, make an order rescinding the contract on
such terms as to payment by or to either party of damages
for the non-performance of the contract, or otherwise, as
to the court may seem equitable, and any damages pay-
able under the order to any such person may he proved
by him as a debt under the insolvency.

69. (1) The court may, on the application of any person
claiming either any interest in any disclaimed property
or under any liability not discharged by this Act in res-
pect of any disclaimed property, and on hearing such per-
sons as it thinks fit, make an order for the vesting of the
property in or delivery thereof to any person entitled
thereto, or to whom it may seem just that the same shoula
be delivered by way of compensation for such liability
as aforesaid, or a trustee for him, and on such terms as
the court thinks just; and on any such vesting order being
made, the property comprised therein shall vest accord-
ingly in the person therein named in that hehalf without
any transfer for the purpose:

Provided that—

{#) where the property disclaimed is of a lease-
hold nature, the court shall not make a vesting order
in favour of any person claiming under the insclvent,
whether as sub-lessee or as mortgagee, except upch
the terms of making such person subject to the same
liahilities and ouligations as the insolvent was subject
to under the lease in respect of the property at the
date when the insolvency petition was filed; and

{b) any sub-lessee or mortgagee failing to apply
for cr declining to accept a vesting order upon such
terms shall he excluded from all interest in and se-
curity upon the property; and

{c) if there iz no person claiming under the in-

solvent who has applied for and is willing to accept
an order upon such terms, the court shall have
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power to vest the insolvent’s interest in the property
in any persan liable either personally or in a repre-
gentative character, and either alone or jointly with
the insclvent, to perform the lessee’s covenants in
such lease, freed and discharged from all estates, en-
cumbrances and interests created therein by the in-
solvent. '

(2) The court may, if it thinks fit, modify the terms
prescribed by the provise to sub-section (1) so as o make
a person in whose behalf the vesting order may be made
subject only to the same liabilities and obligations azs if
the Jease had been assigned to him at the date when the
insolvency petition was filed, and (if the case so requires)
as if the lease had comprised only the property comprised
in the vesting order.

Information regarding property

70. (1} The court may, on the applicaticn of the Offi- Power w0
cial Assignee or of any creditor who has proved his debt, require
at any time after an order of adjudication has been made, ;“f"‘g?a“‘m
summon before it in the prescribed manner the insclvent, iﬁ%ﬁfvéﬁﬁs
or any person known or suspected to have in his possession propetty,
any property belonging te the insclvent or supposed to be [5- 5¢A (T)
indebted to the insolvent, or any person whom the court Chs 37
may deem capable of giving information respecting the pTa. "
insolvent or his dealings or property; and the court may
require any such person to produce any documents in his
custody or power relating to the insolvent or his dealirgs
or property.

(2) Notwithstanding anything contained in rule 19 of
Order 18 in the First Schedule to the Code of Civil Pro-
cedure, 1908, a person residing at any place in the terri-
tories to which this Act extends may be summoned under
sub-section (1}.

(3) If any person summoned under sub-section (1),is 594 (@)
after having been tendered a reasonable sum, refuses tc E:A‘] 6
come hefore the court............ at the time appointed, ]_)"f':rs.:,_\? (2
or refuses to produce any such document, having no law-
ful impediment made known to and allowed by the court
............ , the court..........may, by warrant, cause
hira to be apprehended and brought up for examination.

{4) The court............ may examine any person 5o [S. 50A (3)
brought before it concerning the insolvent, his dealings OF e \
property, and such person may be tepresented by a legal Pfiﬂi%@”
practitioner, T

(5) If the person summoned under sub-section (1) [New]
denies that he owes any money to the insolvent cr that he
is in possession of any property belonging io the insol-
vent, the court may, in its discretion, and subject to. the
provisions of the proviso to section 99, decide the dispute.
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New] (6) If on his examinaticn any such person admits, or
'gf:rsAf“S(“)’ if the court under sub-section (5) decides, that he is in-
e debted to the insolvent, the court may, on the application
of the Official Assignee order him to pay to the Official
Assignee, at such time and in such manner as to the court
may seem just, the amount in which he is indebted, or
any part thereof, either in full discharge of the whole
amount or not, as the court thinks fit, with or without

costs of the examination.

‘%‘,‘3“’3 60s) (7) 1f on his examination any such person admits,
CF5.38%5» or if the court under sub-section (5) decides, that he has

in his possession any property belonging to the insclvent,
the court may, on the application of the Official Assignee,
order him to deliver to the Official Assignee that property,
or any part thereof, at such time, in suich manner and on
such terms as to the court may seem just.

{8) Orders made under sub-sections (6) and (7)
shall be executed in the same manner as decrees for the
payment of money or for the delivery of property under
the Code of Civil Procedure, 1908, respectively.

[New]
Cf. s. 36(6),
P.T.A.

[New] (9) Any person making any payment or delivery in
gf- 5367, pursuance of the order made under sub-section {(6) or
' sub-section (7) shall, by such payment or delivery, he
discharged from all liability whatsoever in respect of any
such debt or property.
Power 10 71. The court shall have the same powers {o issue com-
S esionw.  Missions and letters of request for the examination on com-
Cf. s. 37, ~mission or otherwise of any persan liable to examination
P.T.A. under section 70 as it has for the examination of witnesses
under the Code of Civil Procedure, 1808,
Distribution of property
gzg’t;ity of 72. (/) In the distribution of the property of the in-

[s. 61, P.A.] Solvent, there shall be paid in priority to all other debts—
gﬁ-?;\j"% (a) all debts due to the Government or to any
loeal authority;

() all salary or wages.......... of any clerk,
gervant or labourer, in respect of services rendered to
the insolvent during four months before the date of
the presentation of the petition, not exceeding three
hundred rupees for each such clerk, and one hundred
rupees for each such servant or lahourer; and

(c) rent due to a landlord from the insolvent:

Provided that the amount payable under this ciause
shall not exceed one month's rent,

(2) The debts specified in sub-section (1) shall rank
equally between themselves, and shall be paid in full, un-
less the property of the insolvent is insufficient to meet

5 of 1908,

5 of 1908.
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them, in which case they shall abate in equal proportions
between themselves.

(3) Subject to the retention of such sums as may be
necessary for the expenses of administration or otherwise,
the debts specified in sub-section () shall be discharged
forthwith in so far as the property of the insolvent is sufti-
cient to meet them.

(4) In the case of partners, the partnership property
shall be applicable in the first instance in payment of the
parinership debts, and the separate property of each par-
tner shall be applicable in the first instance in payment of
his separate debts.

(5) Where there is a surplus of the separate property
of the partners, it shall be dealt with as part of the part-
nership property; and where there is a surplus of the
partnership property, it shall be dealt with as part ol the
respective separate property in proportion to the rights and
interests of each partner in the partnership.

Explaration—Where the debtor is adjudged insclvent
on a petition presented by the holder of a decree obtained
against a partner of the firm, the decree shall, for the
purposes of sub-section (4) and of this sub-section, be trea-
ted as a separate debt of that partner, notwithstanding
that it is passed on a debt on which a decree could have
been passed against the firm.

(6) Subject to the provisions of this Act, all debts
proved in inselvency shall be paid rateably according to

the amounts of such debts respectively and without any
preference,

(7} Where there is any surplus after payment of the«
foregoing debts, it shall be applied in payment of interesi
from the date on which the debtor is adjudged an insol-
vent at the rate of six per centum per annum on all debis
proved in the insolvency.

73. After an order of adjudication has been made no Rent due
distress for rent due before such order shall be made before ad-
upon the goods or effects of the insolvent, unless the order i“‘t‘vﬁ“‘m'
be annulled, but the landlord or party to whom the rent & s. so,
rnag{ be due shall be entitled to prove in respect of :uch P.T.A.
Tent, :

74. Where one partner in a firm is adjudged insol- Yoint and
vent, a creditor to whom the insolvent is indebted separate
jointly  with the other partners in the firm properties.
or any of them shall not receive any dividend out of ENfe‘;’] 70
the separate property of the insolvent until all the sepa- P.T.A.
rate creditors have received the full amount of their res-
pective debts. '
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Calqul,atién 75. (1) In the calculation and distribution of dividends,
of dividends. {ho (Official Assignee shall retain under his control suffi-

. PAY .
Ef,ﬁj ’7I,A] cient assets to meet—
E‘}T'A's (a) debts provable in insolvency and appearing,
5 o> from the insolvent’s statements or otherwise, to be

Eng. A :

g A due to persons resident in places so distant that in the
ordinary course of communication they have not had
sufficient time to tender their proofs;

(b} debts provable in insolvency the subject of
claims not vet determined; '

(c) disputed proofs or claims; and

(d) the expenses necessary for the administra-
tion of the estate or otherwise.

(2) Subject tc the provisions of sub-section (7), all
money realised by the Official Assignee shall be distribu-
ted as dividends.

Right of 76. Any creditor who has proved his debt after the dec-

creditor who laration of any dividend or dividends shall be entitled to
has proved  Le paid, cut of any money for the time being under the
:;:Elfi?lgtdata- control of the Official Assignee, any dividend or divi-
tion of dends which he may have failed to receive, before that
dividend.  money is applied to the payment of any future dividend
[g 63, P.A.) nr dividends; but he shall not be entitled to disturb the
P_fr'rj;jz’ distribution of any dividengd declared before his debt was
S. 65, Eng- proved by reason that he has not participated therein.
ct,

lish A

Final divi- 77. (1) When the Official Assignee has realised all the
dend. _ property of the insolvent, or so much thereof as can, in his
Isér?‘!ifffher opinion, be realised without needlessly protracting the
féf_ 3 7300, proceedings in insolvency, he shall, with the ieave of the
PrTA. court, declare a final dividend; but before o doing, he shall
give notice in the manner prescribed to the persons whose
claims to be creditors have been notified but not proved,
that if they do not prove their claims, to the satisfaction
of the court, within the time limited by the notice, he shall
pquceed to make a final dividend without regard to their
claims,

[s. 64,P lztter (2) After the expiratjon of the time so limited, or, if

(%?Fft’s. ,}3('2]) the court, on application by any such claimant, grants him

pPT.A. - further time for establishing his claim, then, on the expira-
tion of such further time, the property cf the insolvent
shall be divided among the creditors who have proved
their debtis, without regard to the claims of any sther per-
sons.

No_suit for 78. No suit for 2 dividend shail lie against the Official

nggEﬂg-A Assignee; but where the Official Assignee refuses to pay

Gr. sf’ S 1 any dividend, the court may, on the application of any

P.T.A. credlto_r who is aggrieved by such refusal, order him to pay
such d_nndend and interest thereon at such rate as may be
prescribed for the time that it is withheld, and the costs
of the applicaticn,
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79. (I) The court may, on the applicaticn of the Official Mmzelélent
Assignee, appoint the insolvent himself to superintend the ;’ﬁ'ow a‘:ge to
management of the property of the insolvent or of any part insolvent.
thereof, or to carry on the trade, if any, of the insolvent g 66, P.A.]
for the benefit of the creditors, and in any other respect Cf. s. 75,
to aid in administering the property in such manner and P-T.A.

on such terms as the court may direct,

(2) The court may, from time to time, make such allow-
ance as it may think just te the insolvent out of his pro-
perty for the support of himself and his family, or in con-
sideration of his services if he is engaged in winding up
his estate; but any such allowance may, at any time, be
varied or determined by the court,

80. The insolvent shall be entitled to any surplus re- Right of
maining after payment in full of his creditors with interest ;ﬁsoﬁ;ma}?er
as provided by this Act, and of the expenses of the pro- pa;pmcm in
ceedings taken thereunder. full.

. . . 8. 67: P-A.].
Explenation.—In this section, “surplus” includes any ICf. 5. 76.
xp

property which has been acquired by or has devolved on P.T.A.
the insolvent after the commencement of the insolvency

and before his discharge and which has not been divided
amongst his creditors,

81. (1) Where the Official Assignee has, under his con- Credit to
trol, any dividend which has remained unclaimed for c;l‘“’ml’;!‘ef;l
fifteen years from the date of declaration or such Jess dividends.
period as may be prescribed, he shall pay the same to the [New]
account and credit of the State Government, unless the Gf s. 122,
court otherwise directs. P.T.A.

(2) Any person claiming to be entitled to any monies s. 153 Eng.
paid fo the account and credit of the State Government Act.
under sub-section (1), may apply to the court for an order G5 123
for payment to him of the same; and the court, if satisfied
that the person claiming is entitled, shall make an order
for payment to him of the sum due:

Provided that, before making an order for the payment
of a sum which has been carried to the account and credit
of the State Government, the court shall cause a notice to
be served on such officer as the State Government may
appoint in this behalf, calling on the officer to show cause,
within one month from the date of the service of the
notice, why the order should not be made,

82. (1) The court may, if it so thinks fit, authorise the Committee
creditors who have proved to appoint from among the cre- of inspec-
ditors or holders of general proxies or general powers-of- “‘"g A
attorney from such creditors, a committee of inspection for %’S.h.i‘ ’
the purpose of superintending the administration of the CF. ss. 83

insolvent’s property by the Official Assignee: and 89,

. . P.T.A,
Provided that a creditor, who is appointed a member
of a committee of inspection, shall not be qualified to act
until he has proved.

42 Mof L—§
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(2) The committee shall have such powers of control
over the proceedings of the Official Assignee as may be
prescribed.

CHAPTER VIII

SUMMARY ADMINISTRATION

Summary 83. (1) When a petition is presented by or against a
fﬁ,’:‘m‘“““' debtor, if the court is satisfled by affidavit or otherwise

[s. 74, open- that the property of the debtor is not likely to exceed in
m%& lines, value—-

AL
Cf. s. 106(1),
opening
lines,

P.T.A.

(a) in Presidency Towns, five thousand rupees or
such other less amount as may be prescribed, and

(b) elsewhere, two thousand rupees, the court
may make an order that the debtor’s estate be admin-
istered in a summary manner, and thereupon the pro-
visions of this Act shall be subject to the following
modifications, namely:—

[s. 740,
P.A. omitted]

() on the admission of a petition by a debtor,
the Official Assignee shall forthwith become the
receiver of the properties of the debtor, with such

1[,5-A74("0: of the powers conferable on a receiver appointed

A under the Code of Civil Procedure, 1908, as the
court may direct;

%jf‘;_] 106 (it} no examination of the insolvent shall be

(1)), held except on the application of a creditor or the

PT.A. Official Assignee; '

[5. 74(it),

P.A. omit-

ted.]

[s. 74(i0), (iti) the property of the insolvent ghall te

LA realised with all reasonable dispateh and there-

Cf. 5. 106 after, where practicable, distributed in a single

(@(e), P.T.A. dividend;

As to ’

“where 7,

sec D.T.A, (iv) the insolvent shall apply for his discharge

{f-A7]4(v), within six months from the date of adjudication;

[New] (v) there shall be no committee of inspection,

Cf. s. 129(:), but the Official Assignee may, with the sanction

Eng. Act. of the court, do all things which may be done by
the Official Assignee with the permission of the
committee of inspection;

[gfe:v] 106 (vi) no appeal shall lie from any order of the

i court, except by leave of the appellate court; and

P.T.A.

g,. AM(W)’ . (vil) such other modifications as may be pres-

. s] 106 (1) cribed with the view of saving expense and simpli-

@), P.TA.

fying procedure.

§ of 1908.
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2)...... The court may, at any time, if it thinks fit, E: 744 Km-
revoke an order for the summary administration of an in- %" 100,
solvent’s estate, and thereafter the ordinary procedure pro- p.T.A.
vided for in this Act shall be followed in regard to the in-

solvent’s estate.

CHAPTER 11X

ADMINISTRATION IN INSOLVENCY OF ESTATES OF DECEASED
PERSONS

84. (1) Any creditor of a deceased debtor whose debt f}dm!msm'
‘would have been sufficient to support an insoclvency peti- i;‘;gl“,gncy
tion against the debtor if the debtor had been alive, may of estates of
present to the court within the limits of whose ordinary deceased
original civil jurisdiction the debtor resided or carried on pﬁrsons.
business for the greater part of the six months immediate- cf_cwsl_ <08,
Iy prior to his decease, a petition in the prescribed form p T A
praying for an order for the administration of the estate

of the deceased debtor under this Act.

(2) Upen the prescribed netice being given to the legal
representative of the deceased debtor, the court may, upon
proof of the petitioner’s debt, wunless the court
is satisiled that there is a reasonable probability that the
estate will be sufficient for the payment of the debts owing
Ly the deceased, make an order for the administration in
ingolvency of the deceased debtor’s estate, or may upon
cause shown dismiss the petition with or witheout costs.

(3) A petition for administration under this section
shall not be presented to the court after proceedings have
been commenced in any court of justice for the adminis-
tration of the deccased debtor’s estate; but that court may,
in that case, on proof that the estate is insufficient to pay
its debts, transfer the proceedings to the court exercising
jurisdiction in insoivency under this Act, and thereupon
the last-mentioned court may make an order for the ad-
ministration of the estate of the deceased debtor, and the
like consequences shall ensue as under an administration
order made on the petition of a creditor.

85. (1) Upon an order being made for the administra- Vesting of
tion of a deceased debtor’s estate under section 84, the pro- estate and
perty of the debtor shall vest in the Official Assignee, and Tod¢ of
he shall forthwith proceed to realise and distribute the tion_lmma'
same in accordance with the provisions of this Act. [New]

Cf. 8. 109,
P.T.A,

(2) With the modification hereinafter mentioned, all the ¢f.s. 15500,
provisions of this Act relating to the administration of the Australian;
property of an insolvent and to Official Assignee, shall, so Act.
for as the same are applicable, apply to the case of such
administration order in like manner as to an order of
adjudication under this Act.



Cf. 5. 155
(4A), Aus-
tralian Act.

Payment or
transfer by
iegal re-
presentative.
[New]

Cf. s, 110,
P.T.A.

Saving of
Jurisdiction
of Adminis-
trator-
General,
[New]

Cf. s 111,
P.T.A,

Official
Assignees.
[New]

Cf. s. 77(1)
part, P.T.A,
Cf. Article
229, Consti-
turion,

Cf. s 77(D),
part, P.T.A.
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(3) The provisions of sections 52 to 59 and section 70
shall, so far as they are applicable, apply to the case of
such administration order in like manner as to an order of
adjudication under this Act, and for the purpose of appli-
cation of the said provisions to such case, references in the
said provisions to an insolvency petition shall be construed
as references to a petition under section 84.

(4} In the administration of the property of the deceas-
ed debtor under an order of administration, the Official
Assignee shall have regard to any claims by the legal repre-
sentative of the deceased debtor to payment of the proper
funeral and testamentary expenses incurred by him in and
about the debtor’s estate; and those claims shall be deemed
a preferential debt under the order, and be payable in full,
out of the debtor’s estate, in priority to all other debts.

(5) Tf, on the administration of the deceased debtor’s
estate, any surplus remains in the hands of the Official
Assignee after payment in full of all the debts due from
the debtor, together with the costs of the administration
and interest as provided by this Act in case of insolvency,
such surplus shall be paid over to the legal representative
of the deceased debtor’s estale, or dealt with in such other
nanner as may be prescribed.

86. (1) After notice of the presentation of a petition
under section 84, no payment or transfer of property made
by the legal representative shall operate as a discharge to
him as between himself and the Official Assignee.

(2) SaVe as aforesaid, nothing in section 84 or section
85 or this section shall invalidate any payment made or act
or thing done in good faith by the legal representative.

87. The provisions of sections 84, 85 and 86 shall not
appl.y to any case in which probate or letters of adminis-
tration to the estate of a deceased debtor have been grant-
ed to an Administrator-General,

CHAPTER X
OFFICIAL ASSIGNEES AND SPECIAL MANAGERS

88. (1) The Chief Justice of each of the High Courts at
Bombay, Calcutta and Madras—

(a) shall appoint an officer called the Official
Assignee, who shall have and exercise all the jurisdic-
tion and powers conferred on Official Assignees under
this Act within the local limits of the ordinary original
civil jurisdiction of that High Court;

(b) may appoint such persons as he thinks fit as
Deputy Official Assignees, to discharge, within the
local limits of the ordinary original civil jurisdiction
of that High Court, such funetions of the Official
Assignee as may be defined by such Chief Justice.
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{2) The Chief Justice of each High Court— {;BAS]‘I (),

(a) shall appoint, for each district outside the
Presidency-towns, an officer called the Official
Assignee, who shall have and exercise all the jurisdic-
tion and powers conferred on the Official Assignee
under this Act within the local limits of that district;

(b) may appoint such persons as he thinks fit to
be Deputy Official Assignees, to discharge, within the
Tocal limits of any district cutside the Presidency-towns
such functions of the Official Assignee as may be defin-
ed by the Chief Justice.

89. (1) The Official Assignee shall be a corporation sole Official
by the name of the Official Assignee of............. . (namin ﬁmgnee to
the particular place), and as such Official Assignee shal tizrf ‘;gfg_"“'
have a perpetual succession and an official seal, and may [New]
sue and be sued in his corporate name, and may hold pro- Cf. s. 83,
perty of every description, make contracts, enter into any E,j‘r“’ P'&A-
engagements binding on himself and his successors in p;‘r_i;h?—" ’
office, and do all other acts necessary or expedient to be inscrted in

done in the execution of his office. Bombay and
Madras.

Cf. s. 76,
Eng. Act,
(2) In all suits or proceedings by or against such Official [New]
Assignee, there shall be inserted after his official title the €/ s- 83,
description “as Official Assignee of the property of...... , parts P.T.A.
an insolvent (naming the particular insolvent)”.

90. An Official Assignee may, for the purpose of affida- Power to

vits verifying proofs, petitions or other proceedings under adtnﬁinism
this Act, administer oaths, A
Cf. s. 78,
P.T.A

91. (1) Subject to the provisions of this Act, the Official Duties and
- Assignee shall, with all convenient speed, realise the pro- pewers of
perty of the debtor and distribute dividends among the Official As-

creditors entitled thereto, and for that purpose— fsig“;;‘l) Al
{a) may sell all or any part of the property of the gf:rﬁ;\ 68(1),
insolvent; _ e
(b) may give receipts for any money received by
him; and

(c) may, by leave of the court, do all or any of the
following things, namely:— '

(i) carry on the business of the insclvent so
far as may be necessary for the beneficial winding
up of the same;

(i) institute, defend or continue any suit or
other legal proceeding relating to the property of
the insolvent;

(ii1) employ a legal practitioner or other
agent to take any proceedings or do any business
which may be sanctioned by the court; :
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(iv) accept as the consideration for the sale
of any property of the insolvent a sum of meney
payable at a future time or fully paid shares, de-
bentures or debenture stock in any limited com-
pany, subject to such stipulations as to security
and otherwise as the court thinks fit;

(v) mortgage or pledge any part of the pro-
perty of the insclvent for the purpose of raising
money for the payment of his debts, or for the
purpose of carrying on the husiness;

{vi) refer any dispute to arbitration, and com-
promise all debts, claims and liabilities, on such
terms as may be agreed upon; and

(vii) divide in its existing form amongst the
creditors, according to its estimated value, any
property which, from its peculiar nature or other
special circumstances, cannot readily or advan-
tageously be sold.

[New] (2) The duties of an Official Assignee shall have rela-
Cf. s 79(1), tion to the conduct of the insclvent as well as to the admin-
F.T.A. istration of his estate,

(7) In particular, it shall be the duly of the Official
Assignee—

{a} to investigate the conduct of the inzolvent and
to report to the court upon any application for dis-
charge, stating whether there is reason to believe that
the insolvent has committed any act which constitutes
an offence under this Act or under sections 421 to 424
of the Indian Penal Code in connection with his in-
solvency or which would justify the court in refusing,
suspending or qualifying an order for his discharge;

(b) to make such other reports concerning the
conduct of the insclvent as the court may direct or as
may be prescribed; ang

{c) to take such part and give such gassistance in

relation to the prosecution of any fraudulent inscivent
as the court may direct cr as may be prescribed,
[New]
',

Cf. s. 68(2) (4) The Official Assignee shall account to the couri and
PT.A. > pay over a}l monies and deal with all securities in such
mnanner as is prescribed or as the eourt directs.

[New]
Cf. s, 79023,
P.T.A.

g_e‘s"_] %o, (5) The Official Assignee shall, whenever required hv
PT.A.

any creditpr so to do, and on payment by the creditor of
the prescribed fee, furnish and send to the creditor by post
a list of the creditors, showing in the lst the amount of
the debt due to each of the ecreditors,

aﬁﬁ“ﬁ?ﬁ‘&?&- 92. (1) The Official Assignee shall, with all convenient
tion of speed, declare and distribute dividends amongst the cre-
Eigideinds. ditors who have proved their debts,

W
Cf. 5. 69, (2) The first dividend (i
P{T-A- dista) idend (if any) shall be declared and he

uted within one year after the adjudication, unless

45 of 1860,
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the Official Assignee satisfies the court that there is suffi-
cient reason for postponing the declaration to a later date.

(5) Subsequent dividends shall, in the absence of sufli-
cient reason to the contrary, be declared and be payable at
intervals of not more than six months.

(4) Before declaring a dividend, the Official Assi.gnee
shall cause notice of his intention to do so to be published
in the prescribed manner, and shall also send }"easonable
notice thereof to each creditor mentioned in the insolvent’s
schedule who has not proved his debt.

(5) When the Official Assignee has declared a dividend,
he shall send to each creditor who has proved a notice
showing the amount of the dividend, and when and how
it is provable, and, if required by any creditor, a statement
in the prescribed form as to the particulars of the estate.

93. (1) Subject to the provisions of this Act and to the

directions of the court, the Official Assignee shall in the
administration of the property of the insolvent and in the
distribution thereof amongst his creditors, have regard to
any resolution that may be passed by the creditors at a
meeting.

(2) The Official Assignee may, from time to time, sum-
mon meetings of the creditors for the purpose of ascertain-
ing their wishes, and it shall be his duty to summon meet-
ings at such times as the creditors, by resolution at any
meeting, or the court, may direct, or whenever requested
in writing to do so hy one-fourth in value of the credifors
who have proved.

(?) The Official Assipnee may apply to the court for
directions in relation to any particular matter arising un-
der the insolvency.

(4) Subject to the provisions of this Act, the Official
Assignee shall use his ocwn discretion in the management
of the estate and its distribution among the creditors.

84. (1) If any Official Assignee does not faithfully per-
form his duties and duly observe all the requirements

Discretion-
ary powers
and contrel
thereof,

Cf. s, 85,
P.T.A.

Control of
court,

imposed on him by any enactment, rules or otherwise, wiih g:ri'\ 87,

respect to the performance of his duties, or if any com-
plaint is made to the court by any creditor in regard there-
to. the court shall inguire into the matter and take such
action thereon as may he deemed expedient.

(2) The court may at anv time require any Official
Assignee to answer any inquiry made by it in relation to
any insclvency in which he is engaged, and may examine
him or any other person on oath concerning the insolvency.

(3) The court may also direct an investigation to be
made of the books and vouchers of the Official Assignee.
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Power to 95, (1) If in any case the court, having regard to the
:gggg{" nature of the debtor’s estate or business or to the interests
manager, of the creditors generally, is of opinion that a special mana-
[New] ger of the estate or husiness ought to be appointed to assist

ngsA I9:  the Official Assignee, the court may appoint a manager
e thereof accordingly to act for such time 23 the court may
authorise, and fo have such powers of the Official Assignee
as may be entrusied to him by the said Assignee or as

the court may direct.

(2) The special manager shall give security and fur-
nish accounts in such manner as the court may direct, and
shall receive such remuneration as the couri may deter-
mine.

%elegation 96. The High Court may ......c.ocvvvenoee., direct
of oo that, in any maiters in respect of which jurisdiction is
Assignee.  Ziven 1o any® court by this Act, the Official Assignee shall,
;g- 8o{1), subject to the directions of the court, have all or any of the
A following powers, namely:—

(a) to frame schemes ........... cee ;

(b) to make interim orders in any case of urgency;

and
{c) to hear and determine any unopposed or exr

purte application.

CHAPTER XI
JURISDICTION AND PROCEDURE
Courts hav- 97. (1) The courts having jurisdiction in insolvency un-
‘t?;‘n"iﬁ“‘i‘r’l‘_"‘ der this Act shall be—
selvency, (a) in the Presidency-towns, the High Courts in
Eé- 3(1) ,P.AL] the exercise of their ordinary original civil jurisdic-
Fra® tion, and

{b) in other places, the districi courts:

Provided that the State Government may, by notifica-
tion in the Official Gazette, invest any court subordinate to
a district court with jurisdiction in any class of cases, and
any court so invested shall, within the local limits of its
jurisdiction, have concurrent jurisdiction with the district
court under this Act.

5. 3(2, (2) For the purposes of this Act, a court of Small

WAL Causes shall be deemed to be subordinate to the distirict
court.

Restrictions 98. (I} The court shall not have jurisdiction to make

:ir;n].unsdlc- an order of adjudication, unless—

[s. 11, main {a} the debtor is at the time of the presentation

%;m-: f;-ﬁ-] of the insolvency petition, imprisoned in execution of
. 5. 11,

P.T.A.

ifoar “the court”, the words “any court” have been used, toavoid the
interpretagion that article ©the” refers to High Courts”,



83

the decree or order of a court for the payment of
money in any prison to which debtors are ordinarily
committed by the court in the exereise of its original
jurisdiction; or

(b) the debtor, within a year before the date of
the presentation of the insolvency petition, has ordina-
rily resided or had a dwelling house or has carried on
business either in person or through an agent within
the limits of the original civil jurisdiction of the court;
or

{(c) the debtor personally works for gain within
those limits; or

(d) in the case of a petition by or against a firm
of debtors, the firm has carried on business within a
vear before the date of the presentation of the inscl-
vency petition within those limits.

Explanation.—In this sub-section, “original jurisdic-
tion”, in relation to High Courts, means ordinary original
jurisdiction,

(2) Where the debtor is not a citizen of India, no court [New]
in the territories to which this Act extends shall have Cf s. 41
jurisdiction unless— (d), English

Act.

(a) the debtor, within one year before the date of
the presentation of the petition, had ordinarily resided
or had a dwelling-house or place of business or had
carried on business personally or by means of an agent
¢T manager, within the said territories; or

(b) a firm of which the debtor is, or within the
said one year has been, a pariner, has carried on busi-
ness by means of a partner or partners or an agent or
manager within the said territories.

BY oo No objection as to the place of [ 1y, pro-
presentation shall he allowed by any appellate or re- viso, f’.A.}
visional court unless such objection was taken in the
court by which the petition was heard at the earliest
possible opportunity, and unless there has been a con-
sequent failure of justice.

99. (1) Subject to the provisions of this Act, the court Jurisdiction
shall have full power to decide all questions whether of to decide
title or of priority or of any nature whatsover, and whe- %“CSE‘I")“S'
ther involving matters of law or of fact, which may arise .'A‘.‘} ’
in any case of insolvency coming within the cognizance Cf.s. 7,
of the court, or which the court may deem it necessary or main para.,
proper to decide for the purpose of doing complete justice P.T.A.
or making a complete distribution of property in any such
case:

Provided that where the matter in dispute involves the
determination of complicated questions of fact or law, the
court may refer the parties to a civil court for adjudication
of the same:



[New]

Cf. 5. 7>

proviso,
T.A.

and Mulla’s

comment

thereon

{p. 22 bot-

tom and
PP. 39—43,
50.)

Cf. s. 103

(1), proviso,
Eng. Act.

[s. 4023,
P.A]

General
powers of
courts.

[s. 5(1),
P.A.

Cf. s. 90(1),
P.T.A.

[s. 5 (2),
P.A

Other
powers.

Cf. s. golq).
{5), (6) and
(7, P.T.A.
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Provided, further, that the jurisdiction hereby given
shall not be exercised for the purpose of adjudicating upon
any claim not arising out of the insolvency, unless all par-
ties to the proceeding consent {hereto or the money,
money’s worth, or right in dispute does not, in the opinion
of the court, exceed in value five thousand rupees.

(2) Subject to the provisions of this Act, and notwith-
standing anything centained in any other law for the time
being in force, every such decision shall be final and bind-
ing for all purposes as between, on the one hand, the insol-
vent and the insolvent’s estate and, on the other hand, all
claimants against him or against it and all persens claim-
ing through or under them or any of them.

100. (1) Subject to the provisions of this Act, the court,
in regard to proceedings under this Act, shall have the
same powers and shall follow the same procedure as it has
and follows in the exercise of its original civil jurisdic.
tion.

(2) Subject as aforesaid, High Courts and district courts,
in regard to proceedings under this Act in courts subordi-
nate to them, shall have the same powers and shall follow
the same procedure as they respectively have and follow
in regard to civil suits.

101. (I) The court may at any time amend._any written
process or proceeding under this Act upon such terms, if
any, as it thinks fit tc impose.

(2) Where by this Act or by rules made under this Act
the time for doing any sct or thing (other than the filing of
an appeal}! is limited, the court may extend the time either
before or after the expiration thereof, upon such terms, if
any, as the court thinks fit to impose.

(7) Subject to rules made under this Act, the Court
may in any matter take the whole or any part of the evi-
dence either vive voce or by interrogatories, or upon affi-
davit, or by commission.

(4) For the purpose of approving a composition or
scheme by joint debtors the court may, if it thinks fi{, and
on the report of the Official Assignee that it is expedient
so to do, dispense with the public examination of one of the
Jjoint debtors if he is unavoeidably prevented from attending
the examination by illness or absence abroad.

1 As to appeals sce clause corresponding to s. 78. Provincial Act,
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102. (I) A High Court exercising jurisdiction under
this Act may, at any time after the presentation of an
insolvency petition, stay any insolvency proceedings pend-
ing against the debtor in any court subject to the superin-
tendence of that High Court, and may, at any time afier

the making of an order of adjudication annul an adjudi- c

cation against the debtor made by any such court.

(2) Where an adjudication is annulled under sub-sec-
tion (1), all sales and dispositions of property and payments
duly made and all acts done by the court whese order is
annulled, or by the Official Assignee or other person acting
under his autherity, shall be valid, but the property vested
in such Assignee shall vest in the Official Assignee appoint-
ed by the High Court for the territorial limits of its ordi-
nary original civil jurisdiction, and the High Court may
make such direction in regard to the custody of such pro-
perty as it thinks fit.

(3) Notice of an order annuiling an adjudication under
sub-section (I} shall be published in the Official Gazette
and in such cther manner as may be prescribec.

103, No petition, whether presented by a debtor or by
a creditor, shail be withdrawn without the leave of the
court, and no such leave shall be granted after an crder of
adjudication has been mada,

164. (1) Where two or more insolvency petitions are
presented against the same debtor or where separate peti-
tions are presented against joint debtors, cr where joint
debtors present separate petitions, the court may consoli-
date the proceedings or any of them, on such terms as ihe
court thinks fit.

(2) Where any order of adjudication has been made on
an insolvency petition against or by one partner in a firm,
any other insolvency petition against or hy a partner in
the same firm shall be presented in or transferred to the
court in which the first-mentioned petition is in course of
prosecution; and such court may give such directions for
consolidating the proceedings under the petitions as it
thinks just.

105. Where in the case of a petition presented by a cre-
ditor the petitioner does not proceed with due diligence on
his petition, the court may substitute as petitioner any
other creditor to whom the debtor may be indebted in the
amount required by this Act in the case of a petitioning
creditor:

Provided that nc such order for substitution shall be
made if the original petition was not maintainable
and the application for substitution is made more
than three months after the date of the act of insolvency
on which the original petition was based. '

Powers of
the High
Court to
control in-
solvency
proceedings..

Withdrawal
of petition.
[s. 14, P.A.]
modified.

Cf. ss. 13(8)
and 15 (2),
P.T.A.,
modified.

Consolida-
tion of
petitions.
[s. 15, P.A
Cf. s, 91,
P.T.A.

[New]
Cf.s. 97,
T.A.

Power to
substitute
petitioner in
certgin cases
[s. 16, P.AL
Cf.s. 92,
P.T.A.

[New]
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106. Subject to the provisions of section 108, no insol-
vency petition shall be presented against any corporation
or against any association or company registered under any
enactment for the time being in force.

107. Any creditor whose debt is sufiicient to entitle him
lo present an insolvency petition against all the partners
in a firm may present a petition against any one or more
of the partners in the firm without including the others.

108. (1) Any two or more persons, being partners, may
take proceedings or be proceeded against under this Act
in the name of the firm;

Provided that in that case the court may, on application
by any person interested, order the names of the persons
who are partners in the firm, to be disclosed in such man-
ner and verified on oath or otherwise as the court may
direct.

(2) Where a mincr has been admitted to the benefits of
partnership in a firm, an order of adjudication made
against the firm shall bind his share but shall not affect
any other property of the minor, nor shall the minor be
deemed to have been adjudged insolvent.

(3) An order of adjudication made against a firm shall
operate ags if it were an order of adjudication made against
each of the persons who, at the date of the order, is a part-
ner in that firm. ‘

(4) Any person carrying on business in a name or style
other than his own may be proceeded against under this
Act in such name or style:

Provided that in that case the court may, on applica-
tion by any person interested, order the real name of such
person to be disclosed in such manner and verified cn oath
or otherwise as the court may direct.
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109. The court may, at any time, for sufficient reason, Power to
make an order staying the proceedings under an insolvency :;:?c’hg;so_
petition, either altogether or for a limited time, on such [New]
terms and subject ic such conditions as the court thinks ICJfTSA94,

just.

110. (I) Where the court having jurisdiction in Special pro-
insolveney under this Act is a High Court in jts ordinary ;ézg’gg :‘gth
criginal eivil jurisdiction, the manner in which such juris- High Coucts
diction may be exercised, may be provided for by rules having juris-

made under this Aer, diction  in
' insolvency.

[New]
Cf. ss. 4and
5, B.T.A.

(2) The Chief Justice may, from time to time, direct G/ s. 6(5;
that, in any matters in respect of which jurisdiction is = "
given to the High Court by this Act, an officer of the court
appointed by him in this behalf shall have all or any of
the powers mentioned in sub-section (3); and any order
made or act done by such officer in the exercise of the said
powers shall be deemed to be the order or act of the Court.

(3) The powers referred to in sub-section (2) are the gf'TSA“Z)’
i#lowing, namely:-— S

’ (a} to hear insolvency petitions presented by

debtors, and to make orders of adjudication thereon;

(b) to hold the public examination of insolvents;

(¢} to make any order or exercise any jurisdiction
which is prescribed as proper to be made or exercised
in chambers;

(d) to hear and determine any unopposed ar ez-
parte application;

(e) to examine any person summoned by the
court under section 70.

(4) An officer appointed under sub-section (2) shall Gf s 6(3),
nct have power to commit for contempt of court. P.T.A.

111. Where there are more respondents than cne to a Power to

oy P o dismiss peti-
petition, the court may dismiss the petition as to one or ;- against

mere of them without prejudice to the effect of the peti- some res-

tion as against the other or others of them. poiidents
only.
[New]
Cf. 5. 96,
P.T.A.

1i2. If a debtor by or against whom an insolvency peti- Continuance
tion has been presented dies, before or after adjudication, of proced-
the proceedings in the matter shall, unless the court ather- g::ga:h ng

wise orders, be continued as if he were zlive. debter,
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112. All courts having jurisdiction in insolvency and
the officers of such courts, respectively, shall severallf act
in aid of and be auxiliary to each other in all matters of
insclvency, and an crder of a court seeking aid with a re-
quest to ancther of the said courts shall be deemed suffi-
cient to enable the latter court to exercise, in regard to
the matters directed by the order, such jurisdiction as
either of such courts could exercise in regard tp similar
matters within their respective jurisdictions.

114. (1) A warrant of arrest issued by the court may be
executed in the same manner and subject to the same
conditions as a warrant of arrest issued under the Code of
Civil Procedura, 1908, may be executed.

(2) A warrant to seize any part of the property of any
insolvent issued by the court under sub-section (I} of
section €1 shall ke in the form prescribed and may be
axaecuted in the same manner and subject to the same
conditions as & warrant of attachment of movable property
issued under the said Code may be executed.

{3} A scarch-warrant issued by the court under sub-
sectlon (2) of section 61 may be executed in such mannar
and subject to such conditions as may be prescribed. 4

CHAPTER XII »

APPEAL AND REVIEW

5 of 1908,

115. 7f the insoivent or any of the creditors or any other'

person is aggrieved by any act or decision of the Official
Assignee, he may appeal to the court, and the court may
coniirm, reverse or roodify the act or decision complained
of, and make such order as it thinks just:

Provided that no appeal under this section shall be
entertained after the expiration of tweniy-one days from
the date of the act or decision complained of.

115. {1) The debtor, any creditor, the Official Assignee
or any other person aggrieved by a decision come to or an
order made in the exercise of insolvency jurisdiction by a
court subordinate to a district court may appeal—-

(2} to the High Court, if the decision or order is
specified in the Third Schedule, or

(b) to the district court, in anv other case;

and the order of the High Cour! or the district court upon
such appeal shall be final:

Provided that the High Court, for the purpose of satis-
fving itself that an order made in any appeal decided by
the district conrt was according to law, may call for the
%ase and pass such order with respect thereto as it thinks

t:
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« Provided, further, that any such person aggrieved by a
dedision of the district court on appeal from a decision of a
subbrdinate court under section 99 may appeal to the High
Court on any of the grounds mentioned in sub-section (1)
s of 1908. ©of section 100 of the Code of Civil Procedure, 1908.

(2} Any such person aggrieved by any such decision or
order of a district courl as is specified in the Third Sche-
dule, come to or made ctherwise than in appeal from an
order made by a subordinate court, may appeal to the High
Court.

(3) Any such person aggrieved by any other order made
by a district court otherwise than in appeal from an order
made by a subordinate court may appeal to the High Court
........ by leave ........of the High Court; and in every
case in which the High Court admits such appeal, such leave
shall be deemed to have been granted.

(4) The periods of limitation for appeals to the district
court and to the High Court under this section shall be
thirty days and ninety days, respectively.

117. (I) An appea! shall, at the instance of any person Appeals
agyrieved by an order made by an officer of the court agama‘ %‘def
empowered under sub-section (2) of section 110, lie to the H [y
Judge assigned {or the transaction and disposal of matters Court in

in insolvency, and no appeal shall lie against the order of insolvency.

the Judge passed in such appeal except by leave of such gf‘;’_]s@)
Judge (a), P.T.A.

(2) Save as provided in sub-section (1), an appeal shall gfi,shg(z)(b)s
lie, at the instance of any person aggrieved by an order *°7%
made by a Judge of the High Court in the exercise of the
jurisdiction conlerred by this Act, in the same way and
subject to the same provisions as an appeal from an order
made by a Judge in the exercise of the ordinary original
civil jurisdiction of that Court.

(3) The period of limitation for an appeal under sub-s, ror part,
section (1) shall be twenty days from the date of the order. P.T.A.

(4) The period of limitation for an appeal under sub- Cf. s. 101,
section (2) shall be the same as that for appeals against part, P.T.A.
judgments of a Judge of the High Court passed in the
exercise of the ordinary original civil jurisdiction of that
court.

118. The court may review, rescind or vary any order peyjew,
made by it under iis insolvency jurisdiction. [New]
Cf. s. 8(1),
P.T.A.
and s. 108
(1), English
Act.
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CHAPTER XIII

OFFENCES AND PENALTIES

119. Any person adjudged insolvent who—

() whether before or after the making of the
order of adjudication wilfully fails to perform the
duties imposed on him by section 14, or

(b) wilfully“tails to deliver up possession of any
part of his property which is divisible among the cre-
ditors under this Act and which is for the time heing
in his possession or under his control to the Official
Assignee or to any person authorised by him to take
possession of it, unless he proves that he had no intent
to defraud; or

©) - i whether before or after the
making of the order of adjudication—

(i) has destroyed or otherwise wilfully jpre-
vented or purposely withheld the production of
any document relating to such of his affairs as are
subject to investigation under this Act, or

(it} has kept or caused to be kept false books;
or ,

(it1) has made false entries in, or withheld
entries from, or wilfully altered or falsified, any
document relating to such of his affairs ag are
subject to investigation under this Act;

and is unable to prove that he had no intent to conceal
the state of his affairs or to defeat the objects of this
Act; or

{d) whether before or after the making of the
order of adjudication—

(i) has discharged or concealed any debt due
to or from him; or

(i) has made away with, charged, mortgaged
or concealed any part of his property of any kind
whatsoever; and is unable to prove that he has no
intent to diminish the sum to be divided among
his creditors or to give an undue preference to
any of his creditors; or

(e¢) makes any material omission in any statement
relating to his affairs, unless he proves that he had no
intent to defraud; or

{(f) knowing or believing that a false debt has
been proved by any person under the insolvency, fails
for the period of a month to inform the Official As-
signee thereof; or
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after the presentation of an insolvency peti- Cf. 3. 1354
g;:-n %g; or against him, prevents the production of any g)}gﬂkmﬂng-
ok, document, paper, or writing affecting or relating Newj
to his property or affairs, unless he proves that he had
no intent to conceal the state of his affairs or to defeat
the law; or

(h) after the presentation of an insolvency peti- Cf. s. 154
tion by or against him, or at any meeting of his creditor (.I)IE“A)&EUS‘
within twelve months next before such presentation, [IL:’Icw]
atlempts to account for any part of his properiy by
fietitious losses or expenses; or

(i) within twelve months next before the presen- Cf. s. 154
tation of an insolvency petition by or against him, or {(13) A
after the presentation of an insolvency petition and [New]|
before the making of the order of adjudication, by any '
false representation or other fraud, has obtained any
‘property on credit and has not paid for the same; or

(j) within twelve months next before the presen- Cf. s. 154
tation of an insolvency petition by or against him, or ﬁ,{;ﬁ‘s’ﬁ Act.
after the presentation of an insolvency petition and [New)
before the making of an order of adjudication, obtains
under the false pretence of carrying on business, and,
if a trader, of dealing in the ordinary way of his trade,
any property on credit and has not paid for the same,
unless he proves that he had no intent to defraud; or

(k) within twelve months next before the presen- Gf. s. 154
tation of an insolvency petition by or against him, or Eln I]fs)l” Act
after the presentation of an insolvency petition and [Negw] :
before the making of the 'order of adjudication, pawns,
pledges, or disposes of any property which he has
obtained on credit and has not paid for, unless, in the
case of a trader, such pawning, pledging, or disposing
is in the ordinary way of his trade, and unless in any
case he proves that he had ne intent to defraud; or

(1) is guilty of any false representation or other Cf. s. 154
fraud for the purpose of obtaining the consent of his (1) Eng-
creditors or any of them to an agreement with refer- [New]a'
ence to his affairs or to his insolvency; shall be punish-
able with imprisonment for a term which may extend
to two yvears.

120. If any person’ who has been adjudged insolvent— Frauds by
insolvents,
(@) in incurring any debt or liability has cbtain- [New]
ed credit under false pretences or by means of any Cf s. 155,
other fraud; or Ef giish Act,

(b) with intent to defrauq his creditors or any (As to levy
of them, has made or caused to be made any gift or of cxecution!
transfer cf, or charge on, his property, or has caused me’.?fxfm)
or connived at the levying of any execution against
his property; or

A2Mof L—7
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(c) with intent to defraud his creditors, has con-
cealed or removed any par{ of his property since, or
within two months before, the date of any unsatizfied
judgment or order for payment of money obtained
against him;

he shall be punishable with imprisonment for a term
which may extend to two years. .

121. (/) Any person wlio has been adjudged insolvent
shall be guilty of an offence, if, having been engaged in
any trade or business, and having outstanding at the date
of the order of adjudication any debts contracted in the
course and for the purposes of such trade or business,—

(2) he has, within two years prior to {he presen-

tation of the insolvency petition, materially contri-

+ buted to or increased the extent of his insolvency by

gambling or by rash and hazardous speculations, and

such gambling or speculations are unconnected with
his trade or business; or -

(b) he has, between the date of the presentation
of the petition and the date of the order of adjudica-
tion, lost any part of his estate by such gambling or
rash and hazardous speculations as aforesaid; or

(¢} cn being required by the Official Assignee at
any time, or in the course of his public examination
by the court, to account for the loss of any substantial
part of his estate incurred within a period of a year
next preceding the date of the presentation of the in-
solvency petition, or between that date and the date
of the order of adjudication, he fails to give a satis-
factory explanation of the manner in  which such
loss was incurred:

Provided that, in determining for the purposes of this
section whether any speculations were rash and hazard-
ous, the financial position of the accused at the time when
he entered into the speculations shall be taken into con-
sideration.

(2} A person guilty of an offence under this section
shall be punishable with imprisonment for a term which
may exiend to two years. '

(3) A prosecution shall not be instituted against any
person under this section where the order of adjudication
is made within two years from the commencement of this
Act.

122. (I) Any person who has been adjudged insolvent
shall be guilty of an offence if, having been engaged in
any trade or business during any period in the two years
immediately preceding the date of the presentation of the
insolvency petition, he has not kept proper books of
account throughout that period and throughout any fur-
ther period in which he was so engaged between the date
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of the presentation of the petition and the dale of the Cf s. 158,
order of adjudication, or has not preserved all books of rovs dian
account so kept:

Provided that a person who has not kept or has not
preserved such books of account shall not be convicted of
an offencer under this section—

_ (a) if his unsecureq liabilities at the date of the
order of adjudication did not exceed, in the case of a
person who hag not on any previous occasion been
adjudged insolvent or made a composition or
arrangement with hig creditors, seven thousand and
five