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he Insolvency and Bankruptcy Code, 2016 (Code/IBC) is a comparatively large piece of

I legislation. It deals with the subject of resolution and liquidation of different types of entities

in an elaborate manner. There are more than 250 sections in the Code. At many places, the

Code demands making of subordinate legislation for the purpose of carrying out its purposes. The
subordinate legislation can be in the form of ‘rules’ or ‘regulations’. This paper analyses the scope

and limitations of subordinate legislation under the Code.

The Code uses two different terms viz., ‘prescribe’ and ‘specify’ to denote the making of subordinate
legislation under it. Clause (26) of section 3 of the Code defines the term prescribed as ‘prescribed
by rules made by the Central Government’. The term specified is defined in clause (32) of the
very same section as meaning ‘specified by regulations made by the Board’. In the Code, the rule
making powers of the Central Government are conferred by section 239. Section 240 of the Code
provides for the regulation making powers of the Insolvency and Bankruptcy Board of India (IBBI/
Board). By exercising such powers, a good number of rules and regulations have been made by the
Government and the Board.

What is the scope of subordinate legislation? In one case', the Hon’ble Supreme Court observed that
the essential legislative function consists in the determination or choosing of the legislative policy
and of formally enacting that policy into a binding rule of conduct. The legislature must retain in
its own hands the essential legislative functions.? It can formulate the policy as broadly and with
such details as it thinks proper, and it may delegate the rest of the legislative work to a subordinate
authority who will work out the details within the framework of that policy.
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DISTINCTION BETWEEN RULES AND REGULATIONS

While thinking about the rules and regulations, the first question that comes to the mind of a lay
reader is the need for such a distinction. Under the Indian legislative practice, rules are what the
Central Government or the State Governments make, and the regulations are made by any institution
or organisation established by a statute. While rules apply to all matters covered by the statute, the
scope of the regulations is narrower - being usually confined to internal matters of the statutory body.
When regulations standardise the conditions of service of the employees or purport to formulate
them, their character is further diluted by the nature of the subject matter.® In this article, for ease of
description, the terms rules and regulations are used interchangeably, unless otherwise specifically
indicated.

Source of power need not be mentioned always

It is beyond doubt that rules and regulations can be framed only if there is an enabling power in
the body of the statute. Such powers may be express or implied but should be clearly traceable
the provisions enacted by the Legislature. The fact that the source of power is not mentioned in
the subordinate legislation is not going to affect its validity.* As long as the power is present, non-
quoting of the relevant source of power also does not vitiate the regulation. Even a misquoting of
the section is not fatal.

Rules and regulations cannot travel beyond the Code

The rules are essentially meant for carrying out the purpose of the Act. It is one of the established
principles of subordinate legislation that the rules and regulations cannot travel beyond the scope
of the parent Act.’ If so done, it will be declared as ultra vires by courts. Further, the conferment
of rulemaking power by an Act does not enable the rule making authority to make rule which are
inconsistent with the provisions therein or repugnant thereto.

‘It is fundamental that a rule-making body cannot frame rules in conflict with or derogating from the
substantive provisions of the law or statute under which the rules are framed.”

Rules made under the rule making provision of an Act cannot take away what is given by the Act.! A
conferment of general power to make rules is strictly ancillary and does not enable the authority to
extend the scope of general operation of the enactment. Of course, the power will also cover what is
incidental to the execution of its specific provisions. At the same time, such a power will not support
attempts to widen the purposes of the Act, to add new and different means of carrying them out or to
depart from or vary the plan which the legislature has adopted to attain its ends.’

Ordinarily, recourse to rules is not advisable to interpret the provisions of the primary enactment.
However, where the statute is ambiguous or doubtful and a particular construction has been put upon
the Act by the rules for a particularly long time, it might be justified.'®
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Can rules or regulations be made retrospectively?

Itis a settled law that the rule-making authority does not possess plenary power to give the subordinate
delegated legislation retrospective operation unless and until that power is expressly conferred by
the parent enactment.!" However, there is no general legal bar in law against giving a retrospective
effect to a subordinate legislation. Normally, rules and regulations operate prospectively, and
retrospectivity is an exception. It would be possible only if the parent Act permits such retrospective
rule making."” Even where the statutes permit framing with retrospective effect, the exercise of the
power must not operate discriminately or in violation of any constitutional right so as to affect a
vested right.”* The Supreme Court has held that the rule making authority should not be permitted
normally to act in the past."* A look at sections 239 and 240 of the IBC will make it clear that neither
the Government nor the Board has powers to make retrospective subordinate legislation.

Is levy of fees permissible under a subordinate legislation?

As indicated earlier, an authority can make rules or regulations only if the parent statute contains an
enabling provision to do so. The delegated authority must act strictly within the parameters of the
authority delegated to it and it will not be proper to bring the theory of implied intent or the concept
of incidental and ancillary power in the matter of exercise of fiscal power and impose any tax or fee
by a delegated authority.'* Sometimes, the general powers to levy fees for carrying out the purposes
of the Act is treated as an enabler for levying of fees.'s

PROCEDURE FOR LAYING BEFORE PARLIAMENT AND ITS
EFFECT

Normally, the rule making powers specifically provide the manner in which the rules are to be
placed before Parliament. It would also prescribe the number of days the concerned rules are to
remain before Parliament.

In the case of the IBC, every rule and every regulation made has to be laid before each house of
Parliament, while it is in session, for a total period of 30 days. During that period, if both houses
agree in making any modification in the rule or regulation or both houses agree that the rule or
regulation should not be made, they have effect only in such modified form or be of no effect, as the
case may be. At the same time, the statute declares that any such modification or annulment shall not
prejudice to the validity of anything previously done under that rule or regulation.

What is the consequence of failure to lay the regulation? A laying requirement has been held as
directory'” when not coupled with affirmative mandate of laying rules in draft form requiring
approval of the houses.

It is true that the Legislature has prescribed that the rules shall be placed before the Houses

of Legislature, but failure to place the rules before the Houses of Legislature does not affect

the validity of the rules merely because they have not been placed before the Houses of
the Legislature.'®
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In other words, if a laying clause defers the coming into force of the rules until they are laid, the
rules do not become effective before laying. In case of a laying clause which requires a negative
procedure, the coming into force of the rules is not deferred and the rules come into force as soon as
they are made. The legal effect of a laying clause of this type is that the rules continue to be in force,
subject to any modification that Parliament may choose to make when they are laid; but the rules
remain operative until they are so modified."”

Laying before the houses of Parliament will not give the rules the status of the statutes made by
Parliament. The rules become effective as soon as they are made and published. Parliament is, no
doubt, entitled to modify the said rules in such manner as it thinks appropriate or even annul them.
Once these rules and notifications are published in the official gazette these must be deemed as being
incorporated in the Act itself.?

Draft Rules

Rules even in their draft stage can be acted upon provided there is a clear intention on the part of the
rule making authority to enforce those rules in the near future !

Is public consultation mandatory for publication of rules and regulations?

Public consultation before making of a subordinate legislation is not a mandatory requirement
unless the relevant statute specifically so mandates. In case of the IBC, the Governing Board (GB)
has framed the Insolvency and Bankruptcy Board of India (Mechanism for Issuing Regulations)
Regulations, 2018. According to the said regulations, the Board has to upload on its website, the
following documents seeking comments from the public:

(i) draft of proposed regulations;

(ii) the specific provision of the Code under which the Board proposes regulations;

(iii) a statement of the problem that the proposed regulation seeks to address;

(iv) an economic analysis of the proposed regulations;

(v) a statement carrying norms advocated by international standard setting agencies and the
international best practices, if any, relevant to the proposed regulation;

(vi) the manner of implementation of the proposed regulations; and

(vii) the manner, process and timelines for receiving comments from the public.

The regulations contemplate completion of a period of 21 days before acting upon the draft regulations
put up for public consultation. However, in urgent matters, this procedure can be dispensed with.

When does a rule or regulation become effective?

The rules and regulations become effective when they are published in the manner prescribed. If
there is no prescription about the nature of publication, it would be necessary to publish in such a
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way as to make it available to those who are supposed to act as per the regulations.” A reasonable
procedure may have to be adopted for this purpose.?> Where the parent statute does not specify, but
the subordinate legislation itself prescribes the manner of publication, such a mode of publication
may be sufficient.?* In case of the IBC, both the rule and regulation making powers indicate that
they are to be notified. An unannounced law cannot bind. In the context of the IBC, notification
would mean publication in the official gazette.” The Supreme Court has ruled that publication in the
Gazette amounts to sufficient notice.? In one case?, it was observed by the court:

It would be a proper publication if it is published in such a manner that persons can, if they
are so interested, acquaint themselves with its contents. If publication is through a Gazette,
then mere printing of it in the Gazette would not be enough. Unless the Gazette containing
the notification is made available to the public, the notification cannot be said to have been
duly published.

In Avdhesh Singh v. Bikaram Ahir®®, the Allahabad High Court considered a similar issue and held that
unless it is determined on facts that the persons interested had an occasion to know the notification,
it could not be made effective. Similarly, an office memorandum or executive instruction must be
made public or made known to everybody concerned in order to be efficacious and applicable.”

Power to make includes power to amend

The power to make the rules or regulations carries with it the power to amend them.*

Penal provisions should not be brought through subordinate legislation

The subordinate legislation power should not be utilised for making penal provisions. Such
provisions are to be brought through primary statute itself.

Frequent amendments not desirable

Though the rule making authority has all powers to make amend the rules it has made, frequent
amendments to the rules is not a healthy sign.’! One possible reason for such frequent amendments
could be the lack of a holistic consideration of issues at the time of initial making. This leads to a
number of operational difficulties for the persons who are governed by the rules. If the law has to be
effective, it has to have a certain amount of stability and continuity.

Cost-benefit analysis of regulations

A cost-benefit analysis of regulations would be mandatory in India only if the primary statute
makes such an exercise compulsory. In the context of the IBC, regulation 5 of the Insolvency and
Bankruptcy Board of India (Mechanism for Issuing Regulations) Regulations, 2018 provides that
the Board shall cause an economic analysis of the proposed regulations to be made. The issues to be
covered by the economic analysis are: (i) expected costs to be incurred by, and the benefits that will
accrue to, the society, economy, stakeholders and the Board, both directly and indirectly on account
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of the proposed regulation; and (ii) how the proposed regulations further strengthen the objectives
of the Code.

Increased illustrative enumerations

Arecent phenomenon that is seen in the legislation making is a tendency to enumerate a large number
of issues in the section, conferring power for making regulations. This is unnecessary. In most of
the legislations, there will be a sub-section preceding the enumerations, which would specifically
empower the regulation making authority to make regulations for carrying out the purposes of the
Act. What follows subsequently is by way of illustration. Where a statute confers particular powers
without prejudice to the generality of a general power already conferred, the particular powers are
only illustrative of the general power and do not in any way restrict the general power.*? If there are
too many enumerations, it may lead a court to conclude that the intention of the Parliament was to
make the list exhaustive, and therefore, there cannot be a regulation making beyond the enumerated
items there.

Court’s powers to direct framing or amendment of rules

The Supreme Court has ruled that no court can direct a legislature to enact a particular law. So is
the case when an executive authority exercises a legislative power by way of subordinate legislation
pursuant to the delegated powers.** A direction of that nature would result in usurpation of legislative
power of the executive by the judiciary.**

CONCLUSION

Subordinate legislation making is an extremely important activity delegated to the Government and
the Board by Parliament. While exercising the delegated powers, the Government and the Board
have to ensure that they do not travel beyond the scope of the Code. The language of subordinate
legislation should be clear, and the regulated entities should be able to understand them without
much effort. This is especially true when there is a penalty prescribed for the violations.
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