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BEFORE THE NATIONAL COMPANY LAW TRIBUNAL
MUMBAI BENCH, COURT NO. 5
1A 2343 of 2020 IN CP 415 of 2019

ORDER

1. This an Application submitted by the liquidator dated 12.10.2020
seeking an order U/s 54 of the Insolvency code for granting
“Dissolution of the Corporate Debtor” to be read with Regulation

14 “Early Dissolution “of the Corporate Debtor.

2. As a First step, on receiving Form No. 5 from the ‘Operational
Creditor’ viz. Om Traders against the Corporate Debtor Saru Agro
Foods Limited, an order was passed on 14.11.2019 admitting the
Petition u/s 9 of 1&B Code by appointing an Interim Resolution
Professional Mr. Atul Babulal Shah. As a consequence, clauses of
Sec. 14 of the Code i.e., pronouncement of ‘Moratorium’ was also

directed to be applicable during the CIRP period.

3. The applicant submits that he has made public announcement on
18.02.2020 which was published on 19.02.2020 for calling upon

the stakeholders to submit their claims as required.

4. On 03.03.2020 a claim received from the lone Financial Creditor
(M/s. Loyal Enterprises) raising a claim of Rs. 21,60,000/- and
admitted provisionally Rs. 20,00,000/- and filed its report before
the Tribunal. The last available audited balance sheet of the
Corporate Debtor is stated to be for the year 2018-2019, stated to
be last balance sheet, is reproduced below to demonstrate the

position of the assets of the Corporate Debtor company: -
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SARU AGRO FOODS LIMITED
CIN : U1E122MH2015PLC 260200
BALANCE SHEET A5 AT 10312015

n
[Particutars | Nate 31/03/2019 332048
|E|::|urr'r AND LIABILITIES
Sharshalders' funda
Shaie capilal ¢ S00000.00 S00000.00
Resafves and surplus 2.2 [6026359.00) 1430037 Gl
Bloney recaived agaansl shans waranis - -
[5526859.00) 1930031.00
Shars dppleatian monay ponding allatmenl = :
Nan-currant [Eabdithes
Lang-ierm borowings . .
Dieferrad fax hahilliss (Mel) 23 . 4435,00
Direr Lang ferrn habiliias 24 SBSOO0G.00 .
Lenig-12n provisions - -
SES00O00.00 443€.00
Cument llakilltles
Shen-larm barrowangs - -
Tiade peyables 24 - 024202200
Oihar eurrant habilies 2.6 2885056 0 3445730.00
EShofl-tarm provisions 27 J24A32.00 42483200
321988800 42612584 00/
|
§
TOTAL _ TE43028.00 44747051.00]
ASSETS
Hon-currenl asaets
Progery, Plani and Equipmant
Tangiole assels 28 137538400 1635974.00
ntangible assels - d
Capital work-n-prograss
lniangible assais under develapme - .
1378884.00 1686874.00
Horecyrranl invasirmenls | - -
Dafacred lax s55815 (Nek) 2.8 Aadat 0
Lang-serm lpans and acvencas - -
HOdRar nan-curant assals 3.0 17500000 175000 00
1ERRO2E,O0 1870874,00
Currant assets
Curranl inuveglmants - -
Imseniaiies 11 2Ta358.00 1312652000
Trada receivables 3.2 - T4BGR 106 00
Cazh and cash aquivalents i3 35837300 ATES45.00
Zhpet-leim laans and sdvances - -
Oilher curent assels 14 2802100,00 E174500.00
EQHIJI':H.'I]E'I 42BTELTT.00
| TOTAL | 7543029.00] 4474705100

5. First CoC meeting was held on 17.03.2020 and the applicant was
appointed as the Resolution professional.

6. The Applicant submits that due to Covid-19 restrictions the meeting
was conducted via video conferencing on Google meet on

06.10.2020 to discuss and vote on dissolution of Corporate Debtor.
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7. The applicant submits that the Directors of the Corporate Debtor
are not at all co-operating and the assets are not known. Also, the
stock being food items are perishable, therefore do not have any
value at present. The Corporate Debtor does not have any
employee. The Promoters are not traceable, and the Corporate
Debtor was operating from a rented premise and there is no
business activity and the CoC is aware of the fact that Corporate
Debtor is non-operational. Further there being no assets and
Promoter Director is absconding and it is not possible to prepare
Information memorandum and invite expression of interest for the
resolution of the Corporate Debtor. The Financial Creditors are not
willing to pay the cost as they are individuals who have lost their

money.

8. The CoC in its third CoC meeting was held on 06.10.2020 and

passed Resolution for Dissolution of the Corporate Debtor.

“RESOLVED THAT as there is no business activity and as
also the fact that there is no assets of the Company, and for
the admitted liability of Financial Creditors and Operational
Creditors there is no assets, the promoter director is
absconding and there is no person in the company to provide
the information, it is important to move ahead in any manner
and to have any resolution plan of the Corporate Debtor and

to invite expression of interest in Form-G.

RESOLVED FURTHER THAT CoC hereby decides to
approach the Hon’ble NCLT through resolution professional
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with a request for dissolution of the Corporate Debtor under

Section 54 and relevant provisions of IBC, 2016.

RESOLVED FURTHER THAT Mr. Dilip Natvarlal Jagad,
RP be and is hereby authorized to take all necessary steps to
deal with all matters connected, consequential and incidental
to request for dissolution of Corporate Debtor and in

particular for —

e Filing of application with the concerned NCLT or such other
competent authority.

e For such above purposes to engage advocates and if
considered necessary, also engaged services of Counsel(s),
solicitors, chartered accountants and other professional and
declare and file all pleadings, report signed and execute
Vakalatnama whenever necessary.

e To sign all applications, Petitioner, documents, sanction, to
request for dissolution or delegate such authority to other
person by a valid power of attorneys; and to do all acts and
things as may be considered necessary and expedient in

relation thereto.”

9. As per the Insolvency and Bankruptcy Board of India (Liquidation
Process) Regulations 2016, vide Regulation No. 14 it is prescribed
as under: -

“14. Any time after the preparation of the Preliminary Report, if it
appears to the liquidator that-
(a) the realizable properties of the corporate debtor are insufficient

to cover the cost of the liquidation process; and
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(b) the affairs of the corporate debtor do not require any further
investigation;

he may apply to the Adjudicating Authority for early dissolution of
the corporate debtor and for necessary directions in respect of such

dissolution”.

10. For the purpose of pronouncement of Dissolution of a Corporate
Debtor Section 54 of The Code reads as under: -

“54. (1) Where the assets of the corporate debtor have been
completely liquidated, the liquidator shall make an application to
the Adjudicating Authority for the dissolution of such corporate
debtor.

(2) The Adjudicating Authority shall on application filed by the
liquidator under subsection (1) order that the corporate debtor
shall be dissolved from the date of that order and the corporate
debtor shall be dissolved accordingly.

(3) A copy of an order under sub-section (2) shall within seven
days from the date of such order, be forwarded to the authority with

which the corporate debtor is registered.”

11. In the light of above it is noticed that the Application is moved for
the “Dissolution of the Corporate Debtor”. This Section is to be
read along with Regulation 14 of IBBI (Liquidation Process)
Regulations 2016 which says that any time after the preparation of
a Preliminary Report if it appears to the Liquidator that the
realizable properties of the Corporate Debtor are insufficient to

cover the cost of Liquidation process, and the affairs of the Debtor
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do not require further investigation may apply to NCLT for early

dissolution of the Corporate Debtor.

12. In this connection it is also worth to refer Section 59, Sub-Section
7 of IBC. Although this Section is in respect of Voluntary
Liquidation of a Corporate Person, however, according to which
where the affairs of the Corporate Person have been completely
wound up, and its assets completely liquidated, the Liquidator shall
make an Application to Adjudicating Authority for the Dissolution
of such Corporate person. This Sub-Section is simply referred for
the reason that in all such situation an Application is to be moved

for seeking an Order of “Dissolution of a Corporate Person”.

13. Even the Companies Act 2013 has made a provision u/s. 273
describing Powers of Tribunal which states that the Tribunal may
on receipt of a Petition for winding up u/s. 272 pass an Order viz.
appointing a Provisional Liquidator till winding up Order and on
just and equitable ground wound up a Company. However, at
this juncture, it is important to mention that so far Section 273 has
not been enforced by due Notification. It appears that this section
has not been notified because of the reason that the parallel and
almost identical provisions are incorporated under 1&B Code and

also in operation, therefore, to avoid duplicity not notified.

14.The bench notes that CP 415 of 2019 was filed by an Operational
Creditor against Agro Foods Ltd. for a total amount of Rs.
11,99,138/-. This Petition was admitted by an Order dated
14.11.2019. We also note that no claims have been received from
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any Operational Creditor including the Operational Creditor at
whose behest CIRP had commenced in this matter. The RP
mentions that he has received only one claim from Financial
Creditor, i.e., M/s. Loyal Enterprises and total admitted amount is
Rs.20 lakhs. Further, the firm does not have any workmen and
employees. The bench notes that there is no asset in the Company
and as per the audited financials as on 31.03.2019 the balance sheet
the Company has fixed assets of about Rs.13.79 lakhs which is not
there in the Company physically, therefore, can not be valued.
Similarly, there is Stock in Trade as per the books of account of
about Rs.27.93 lakhs which were primarily perishable food items
and cannot be valued at present. In view of this the RP mentions
that no Information Memorandum (IM) has been prepared and no
expression of interest could be invited. The bench also notes that
the sole creditor in the Company which is the Financial Creditor, in
the CoC meeting held on 06.10.2020, recommended for direct
dissolution of the Company rather than as per Section 54 of the
Code first applying for liquidation before the Adjudicating
Authority and thereafter going in for dissolution. The Applicant
mentions that there has been a precedence where keeping in view
that there is no realizable asset in the Corporate Debtor Company,
NCLT Chennai in MA 540/2019 in CP 490/2018 filed u/s 54 of the
Code had “Allowed” the direct dissolution of the applicant
Company u/s.54(2) of the Code by passing the process of
liquidation of the Corporate Debtor with the following
observation.:-
“17. The Resolution Professional filed a supplementary
Affidavit dated 08.07.2019, in which he has stated that after

8|Page



BEFORE THE NATIONAL COMPANY LAW TRIBUNAL
MUMBAI BENCH, COURT NO. 5
1A 2343 of 2020 IN CP 415 of 2019

perusing and verifying the books of accounts, he has arrived
at a conclusion that the Corporate Debtor has not maintained
proper books of accounts post April, 2017 and there are no
assets available with the Corporate Debtor and the liabilities
declared by the Corporate Debtor are not supported by any
claim from any creditor except the claim from operational
creditor, under the said circumstances, Resolution

Professional prayed to dissolve the Corporate Debtor.

18 In view of the above and the details such as there are no
physical assets available for sale, this authority in exercise of
the powers conferred under subsection (2) of Section 54 of
I&B Code, 2016, hereby orders the dissolution of Suttur Sri
Ganga Chit Funds Private Limited from the date of this order,
and the Corporate Debtor stands dissolved. Consequently, the

Resolution Professional stands relived.”

15.The bench notes that in this case also, there is no asset in the
Company and the lone CoC member has recommended direct
dissolution of the Company as no purpose would be served by first
going in for liquidation (since no assts are there in the Company
and no claim has been filed). The lone Financial Creditor is
reconciled to the fact that he will not get anything by liquidation,
therefore, has recommended in the CoC meeting dated 06.10.2020,

for a direct dissolution.

16.In view of the above circumstances and in light of a similar
Judgment in MA/540/2019 in CP/490/1B/2018 passed by Chennai
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bench of NCLT, the Bench through this Order declares that it would
be just and equitable to go in for dissolution of the Company u/s 54
of the Code.

17.The 1A No. 2343 of 2020 is “Allowed” and the Corporate Debtor

Company stands dissolved from the date of this Order.

18. Since the Debtor Company stood Dissolved vide this order and no
proceedings are now pending, therefore the Registry is directed that

the case file be consigned to records.

19. Copy of this Order shall be forwarded within 7 (seven) days to the
concerned authorities and the Registrar of Companies having

jurisdiction, for further necessary action as prescribed under Law.

Sd/- Sd/-
Chandra Bhan Singh Suchitra Kanuparthi
Member (Technical) Member (Judicial)
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