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IN THE NATIONAL COMPANY LAW TRIEUNAL
NEW DELHI BENCH-V

L.A. No. 5610 of 2020
IN
Company Petition (IB)No.421/ND/2019

In the matter of:
The Insolvency and Bankruptey Code, 2016

AND

In the matter of:

Section @ of the Insolvency and Bankruptcy Code, 2016 read with Rule
6 of the Insolvency and Bankmuptcy (Application to Adjudicating
Authority) Rules, 2016

AND
In the matter of ;

SATYA PRAKASH
Fesalution Professional
Y M Foodways Private Limited ... APPLICANT

VERSUS

Y M FOODWAYS PRIVATE LIMITED

Through its Directors

G-9, Plot No. C 1/3, Ground Floor Azadpur,

Near Pusa Tower, Namiwala Baghm, New Delhi-110033

Old. Address:
B-14, Office No. 3024, 3M {loor Vikas Marg,
Laxmi Nagar, New Dellu-1 10092
LLCORPORATE DEETOR

UTTAM TOY, DIRECTOR
932, WZ Block, Basai Darapur,
New Delhi-110015 ... EESPONDENT No. 1

MUKESH ROY, DIRECTOR
932, WZ Block, Basai Darapur,
Ramesh Nagar, New Delhi-110015 o RESPONDENT No. 2

ORDER DELIVERED ON: 21.02.2022

LA Ho. L0 of Z0Z0
I[N
Company Petition [IB) No. 421/RD/ 2019

v
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CORAM :
Sh. Abni Ranjan Kumar Sinha, Hon'ble Member (Judicial)
Sh. Avinash K. Srivastava, Hon'ble Member [Technical)

PRESENT: -

For the Applicant: Satya Prakash, the Liquidator and Adv. Jaswant Singh
for Liguidator

For the Respondent: Adv, Varsha Banerjee

ORDER

AS PER: SH. ABNI RANJAN KUMAR SINHA, MEMBER [JUDICIAL)

The present application is filed by Mr. Satya Prakash, Resclution
Professional ( herein after referred to as "RP") under section 25 {2)(j) read with
section 66 of the [nsolvency and Bankruptey Code, 2016 | herein after referred
to as Code) for declaring the transaction entered into by the Corporate Debtor

and Respondents No 1 & 2 as wrongful trading and fraudulent transactions
under section 66 of the Code and direct the respondents Mo- 1 & 2 and others
liable for the same and make good the loss caused to the Corporate Debtor
and also, the matter may be clubbed with application filed by Mr. Shailendra
Ajmera, Resolution Professional of M/8 Kwality Limited under Section 25 (2){j)
read with Section 43, 44 & 66 of the Insolvency and Bankruptey Code, 2016,
in Company petition No-(1B} 1440 (ND|/ 2018, as the Corporate Debtor has
already been made party as respondent {Respondent No. 60).

2. Brief Facts of the case are as follows:

1. That on an Application filed by Sumulkhi Sales Private Limited
(Operational Creditor}, under section @ Code, the CIRP was
initiated vide the order dated 21,11.2019 and Mr. Amit
Kaushal, [BB] /IPA-002-IP-NOOO41 [/ 2016-17 / 10080 was
appointed as Interim Resolution Professional for carrying out

resolution process in accordance with the provisions of the

v
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IBC, 2016 and subsequently IRP was appointed as Resolution
Professional (RP) in 1% CoC meeting held on 20.12.2019 and
confirmed by this Bench vide its order dated 15.01.2020.
Further, COC in its meeting dated 17.02.2020 has resolved to
replace Mr. Amit Kaushal and appoint Mr. Satya Prakash IP
Registration No-[BBI/IPA-002/IP-NOO906/2019- 2020/ 12920
&35 Resolution professional for the Corporate Debtor and
accordingly, confirmed by this Bench wvide its Order dated
27.02.2020,

That M/5 KASHYAP SIKDAR & CO, Chartered Accountants
(FRN:-016253N) was appointed as Transaction Auditor for
Transaction Audit of ¥ M Foodways Private Limited (Corporate
Debtors} vide appointment letter dated 06.02.2020 , who
submitted its report on 07.08.2020 to the RP and the same was
placed before the COC meeting held on 25.08.2020, and same

was discussed, The details of the report are as follows:

The majority of the receipts and payments in respect of sales
and purchases respectively has not been realized and paid
through the bank account of Corporate debtor.

Particular ' Sale Amount (Rs. | Realisation in
in Lacg) Bank Account [Rs.
in Lac)
| Sale from 63501.18 7984 67
{22,11.2017 to
121.11.2019
:Part.il:u]a.rs Purchase Amount | Payment from
' [Rs. in Lac) Bank Account (Rs.
in Lac)
i Purchase from | 63268.90 6398.13
1 22.11.2017 to
21.11.2019

L.A. Ho. 3610 of 2020
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The receipts against sale have been debited and payments

against purchase have been credited to the accounts named as
Unclear Cheque,/ Payment Clearing Account. The nature of
those account clearly indicates that the ledger entry of receipts

against sale recorded and the payment against the purchase

recorded is being netting off with each other. The following

instances are being reported in support of above comments.

a.

LA, He, BEL0 of 2030
In

Purchase from Hare Krishna and Company Hs.
26,80,87,349/- in F.Y. 2017-18 but no payment
has been given against the same. There is opening
debit balance as on 01.04 2017 Rs. 6,29,05,045/-
in Ledger of Hare Krishna and Company and the
balance has been adjusted against unclear Cheque
Accounts.

Purchase from Jai Durga Brothers Hs.
22,0582,433/- in F.Y. 2017-18 but no payment
has been given against the same, There is opening
debit  balance as on  01.04.2017 Rs.
10,75,56,392/- in ledger of Jai Durga Brothers
and the balance has been adjusted apgainst unclear
Cheque Accounts,

Purchase from Om Trade Inexim of Rs.
53,28,01,368/- in F.Y. 2017-18 but no payment
has been given ageinst the same. Rs.
48,47,10,000/- has been debited against Un-clear
Cheque Accounts, During the financial year 2018-
19 there is Purchase Rs. 4,04,13,406/-, and
payment given in is Rs. 20,23,00,000/- & Rs.
11,37,95,226/- was credit with Payment Clearing
Afcin F.Y. 2018-19.

. Rs. 25000000/- received from Prakashroy Dairy

Products Private Limited was adjusted with Un-

clear Cheque Accounts.

Company Petition (1E] No. 421/ND/ 2019
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Purchase from Super Veg Qils Private Limited Rs.
279,67,76,654/)- n FY. 201718 & Rs.
40,61,09,159/- mn FY. 2018-19. As against
purchase payment given in F.Y. 2017-18 Rs.
2871 00,00D0/- & inmn FY. 2018-19 Rs.
3,82,71,039/- balance payable amount adjusted
with following Ledger:-

Re. 245,12,55000/- with Unclear Cheque. Rs.
43,30,30,813/- with Payment Clearing A/b. The
excess debited amount Rs. 67,71,039/- has been
written off as Bad Debts in F.Y, 2018-19.
Purchase from Value Plus Educare Private Lim-
ited Rs. 33,72,12,904/- in FY.2017-18 & Rs.
877,24 000/- in FY. 2018-19. As against
purchase payment given in FEY. 2017-18 Es.
1,37,25,000/- & balance payment adjusted with
Uneclear Cheque & Payment Clearing A/ c.

- Rs. 49,83,200/- received fromm Anandh Food

Agencies Pvt, Ltd has been adjusted with payment
clearing A/ c.

. Purchase from Bhole Baba Agency BRs.

1,57,26,482 /- in F.¥Y. 2018-19 but payment given
Rs. 4,51,10,395/-. Out of the excess amount given
to Bhole Baba Agency Rs. 1,96,00800/-received
back in May 2019 and the balance Rs. 97,83,113/-
has been adjusted with Payment Clearing A/c.
Purchase from Dashavtar Overses Private Limted
Rs. 85,70,57,600/- in F.Y. 2018-19. No payment
has been made against the said purchase. There is
sale to Dashavtar Overses Private Limited Rs.
8,89.87.500/- & Rs. 77,20,70,000/- has been
adjusted with payment clearing A/c.

Company Petition {IR] No, 421 /ND/2019



LA No. 5610 of 2020
I

B

Page 6 of 39

Sale to Delta Agrotech Pyt Ltd Rs. 15,46,37,943/-
during F.Y. 2017-18 & Rs. 54,30,765/- during F.¥.
2018-19. As against the debit balance on account
of this sale payment received Rs. 1,48,00,000/-
during F.¥. 2017-18 & Rs. 10,82,50,000/- during
F.Y. 2018-19, There is purchase from Delta
Agrotech Pvt. Ltd for Rs.10,23,12,956/- & Rs.
6,49,94 248 (-payable has been with payment
clearing A/ c.

Purchase from Durga Traders Rs. 58,33,354/- in
F.Y. 2017-18 & Rs. 10,04,416/- in F.Y. 2018-19.
As apgainst purchase payment has been made Hs.
54,49,354/ - & balance was adjusted with payment
clearing A/ c.

Payment given to Hare Krishna and company Rs
20,00,000/- in F.Y. 2018-19 was adjusted with
payment clearing Afec.

, Payment given to Jai Ambey Sons Rs.

1,49,00,000/- in F.Y¥. 2018-19 was adjusted with
payment clearing A/c.

. Purchase from J3SM Proteins Pvt. Ltd. Rs.

6,55,55,000/ - in F.¥. 2017-18. As against
purchase Rs. 1,78,50,000/- has been paid &
balance payable has been adjusted with payment
clearing A/c.

Purchase from JSM Vegoil Pvt. Lid. HRs.
3,66,89,450/- in F.Y. 2017-18. As against
purchase Payment of Rs. 2,13,25,000/- has been
made Sale has been made to JSM YVegoil Pyvt, Ltd.
For Rs 1,82,70,067/- and balance Rs.
29,05,617/- has been adjusted with payment
clearing Afc.

Company Petition (IB) Ko, 421 /NDf2019
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p. Purchase from Laxmi Brother Rs. 5,60,76,129/-in
F.¥.2018-19. As against purchase payment of Rs.
3,55,51,100/- has been made and Rs.
1,25,25;000/- has been received back. Out of the
balance payable Rs. 26249274/- has been
adjusted with payment clearing Afc. & Rs.
68,00,755/- has been write off.

q. Payment given to Laxmi Trading Company Rs.
2,18,00,465/- has been adjusted with payment
clearing A/c.

r. There is no corresponding stock as on 21.11.2019
as against Rs 27,16,627.00 GST Credit Receivable,
[n this regard, it has been in-formed to us by the
directors of Company that Input tax credit of Rs.
27.14,186 has been blocked by the G3T
Authorities. GST Department has suspected that
company have claimed input tax credit on the
basis of fake invoice although factual position is
that company have paid all liabilities of tax under
GST Act and duly filed all returns as per GST
Provision. The entire purchase and sale is through
regular bills which are supported by transporter
bilety and e- way bills. These lls are duly
accounted for the books of account. The trading
activiies of sale and purchase on wholesale
business has finally resulted into profits on which
due taxes have been paid. The entire expenses are
supported by bills/vouchers and fully recorded in
the books of account. Book of accounts are duly
audited by Chartered Accountant.

iv. The RP has formed his opinion on the basis of report of
Transaction Auditors, that a case under section 66 of IBC,
2016 is required to file before NCLT, and placed before COC at

\
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the meeting held on 25.08.2020. The CoC discussed the
matter and expressed its concern that there is
insufficient/very less fund available with the CD and COC
itself is not in the position to finance for litigation, as it will
cost huge, with no hope of return.

The CD has been made party as respondent [Respondent No.
60} in application under Section 25 (2)0) read with Section 43,
44 & 66 of the Insolvency and Bankruptcy Code, 2016 filed by
Mr. Shailendra Ajmera, Resolution Professional of Kwality
Limited in Company petition No. IB 1440 (ND]/2018 (a
Company under CIRF).

In para 8 of his application, it was mentioned that the ¥ M
Foodways Pvt, Ltd. has made net off payment transactions for
amounting to Rs. 48B.15 Crores during the relevant period.

The Respondent nos. 1 and 2 in their reply dated 08.09.2021 submitted

i,

ifi.

.

That this Tribunal vide its order dated 04.02.2021 has passed
an order of liquidation in the case of the Corporate Debtor
herein.

With the initiation of the insolvency proceedings, the Applicant
has took over the entire records and beoks of account of the
Company.

The application under reply has been filed beyond the period
of 75 days from the date of insolvency commencement and
thus not in accordance with Regulation 35A of the Insolvency
and Bankruptcy Board of India (Insolvency Resolution Process
for Corporate Persons) Regulation, 2016 [CIRP Regulations|
and accordingly, liable to be rejected on this ground alone.
That a bare perusal of the Application under reply shall
demonstrate the fact that the instant Application is a mere
reiteration of the report of the Transaction Auditor i.e. the
report of Kashyap Sikdar and Co. under the head ‘Report
under Section 66 af Insoluency and Barnkruptcy Code, 2016°. It

L. Mo, S610 of 2020

1%
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is submitted that the mere reproduction and/ or reiteration of
the contents of the report of the transaction auditer, can in no
manner be considered to be an application compliant to the
provisions of Section 66 of IBC against the Answering
Respondents. Further, the provisions of Section 66 (1} and
Section 66(2) of the IBC categorically lay down the stages at
which an Application under the said section can be preferred
by either a Resolution Professional or the Liguidator.

That the applicant has failed to make out any pleading in
terms of Section 66(1) or Section 66(2) of the IBC.

The Answering Respondents have not "carried out any
business" to defraud the creditor. The Applicant has failed to
show any "intent' on part of the Answering Respondents to
defraud the creditors. Neither it is the case of the Applicant
nor it has been proved that the alleged transaction took place
"within the knowledge" of the Answering Respondents.

That In order to bring any transaction within the fold of
Section 66 of the IBC, it is imperative to first establish that the
business of the Corporate Debtor has been carried with intent
to defraud creditors. It is submitted that any allegation as to
frand needs to specifically pleaded, established and proved
beyond doubt from the material on records. It is stated that in
the instant case, the Applicant has failed to discharge the said
burden of pleading fraud, establishing fraud.

That the Applicant has while placing reliance on the report of
the Transaction Auditor, has nowhere pleaded the role of any
of the Answering Respondents in any of the alleged
transactions which may fall within the ambit of Section 65 of
the 1BC. )

That the Respondent No, 1 was appointed as Director of the
Corporate Debtor w.e.f. 07.09.2018, and Respondent No.2 was
appointed as the Director w.e.{. 20.02.2018. Accordingly, the
Respondent No.2 at best can have knowledge as regards the

LA He. 3610 of 3030
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transactions w.e.f. 20.02.2018 and the Respondent No.1 only
came into the picture we.f 07.09.2018. However, the
Applicant without bifurcating the roles and responsibility if
any of either of the Respondents and duration of each of the
Respondents in the operation of the Corporate Debtor
preferred the instant Application, which in absence of
necessary details is liable to be rejected on this ground alone.
That without prejudice to the above, it is submitted that it is
relevant to take note of the nature of business activities of the
Corporate Debtor herein, In the instant case, the Corporate
Debtor was dealing in whole sale trading of milk, The business
maodel of the Corporate Debtor pertained to collection of milk
directly from different milk suppliers/ dairies/ producers of
milk in different areas in Uttar Pradesh, Rajasthan and
Haryana as per business requirements by transporting the
collected milk by containers/ tankers to the Milk Plants. The
role of the Corporate Debtor thus was to assist milk plants in
collection of milk from various milk suppliers and making /
assisting in making payments to them. Accordingly, it is
evident that the role of the Corporate Debtor being of a Milk
collection agent, the Corporate Debtor was not an eaming a
very high rate of profit. It is submitted that despite actually
being a milk collection agent, to meet the requirements of the
milk plant and the milk suppliers, the Corporate Debtor billed
all the milk collected from the suppliers as its purchases and
the supply of milk to the milk plants as sale in its books.

That it is further submitted that in response to the Report, it
is relevant to take note of Clause 4 of the Report, which clearly
limits the scope of the Audit. Without prejudice to the above,
in response to the observation made by the Auditor in its
report, the Answering Respondents categorically deny the
observations forming part of the Report. It is further submitted
that the report erroneously proceeds on the basis that the

LA No. S610 of 2020
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realization and payment by the Corporate Debtor through its
Bank Account being minimal compared to the sale and
purchase results in applicability of Section 66 of the IBC. The
said observation in the report is contrary to the nature of
business being carried on by the Corporate Debtor as a Milk
Collection Agent. In the instant case, the Answering
Respondents have never carried on the business of the
Corporate Debtor with an intent to defraud any creditors of
the Corporate Debtor or for any fraudulent purpose. All the
sale purchases, payment transaction with customer or
vendors were genuine trade transactions and carried on in the
ordinary course of business at arm's length price. There is no
transaction of any sale and purchase with any related party or
any case of any preferential transaction. All the transactions
were accepted by the statutory auditor of the Corporate Debtor
as well as the Income Tax Authority.

The realization of sales in the books of account of the
Corporate Debtor from 22.11.2017 to 21.11,2019 is merely an
amount of Bs.7984.67 lakhs as against the total sale amount
of R3.63501.18 lakhs,

That it is further submitted that Kwality Lid. is one of the
major company to which the Corporate Debtor has been
supplying milk. Kwality Ltd. intimated the Corporate Debtor
that since its bank accounts were frozen by the Income Tax
Authority, the Corporate Debtor should accept payment from
customers of Kwality Ltd. and utilize the same for payment to
the Milk suppliers. The Corporate Debtor in order to ensure
its continued business operations acceded to the request of
Kwality Ltd. and thereafter proceeded to carry on its business
under the zaid arrangement,

That the above nature of transaction is the only reason for the
transaction auditor to take note of receipts against sale and

purchase being credited to accounts named as uncleared

1 He. 3610 of 2020
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cheque / payment clearing account. It is submitted that the
Corporate Debtor in the instant case faced a peculiar and
avoidable circumstances wherein this arrangement was
agreed to ensure continued operations of the business of the
Corporate Debtor as a going concermn. All the transactions were
carried on with proper decumentation, confirmation and have
been shown to the auditor. The respondent places reliance to
the contents of Page 41 of the transaction audit report.

That the transaction auditor in the instant case has simply
doubted the payment and receipt of purchase and sale having
not being paid and received through the bank accounts of the
Corporate Debtor. The receipt against sale has been debited
and payment against purchased has been credited to an
account named as payment clearing account and uncleared
cheques. Under the payment clearing account, those
payments and receipts have been credited and debited which
have been made or received on the direction of vendor or a
customer respectively, The same can be demonstrated by the
case of Anandh Food Agencies Pvt. Ltd. wherein a payment of
Fs.49.83,200/- as received has been adjusted with payment
clearing account as evident in clause 7 at Page 39 of the
instant Application. The Corporate Debtor has not made any
sale to Ananth Food Agencies Pvt. Ltd. and this payment has
been received in the bank account of the Corporate Debtor on
direction of Kwality Ltd. Under the uncleared cheques account
the payment and receipts have been entered wherein cheques
have been received or paid but not presented in the bank
account on the same date or later entries have been reversed
at the time of clearing through bank or chegues have been
returned to the parties.

That the corporate debtor on varicus dates has given the

details of the amount received by the corporate debtor on

LA. Ro. 5610 of 2020

Company Petition ([B) No. 421/ND/ 2019



4,

Page 13 of 39

account of Kwality Ltd. and requested for due reconciliation of
the same.

That it 13 further submitted that the entire purchase is
through regular bills and the said bills are duly supported by
dispatch challans/ e-way bills ete. which have been accounted
for in the books of accounts of the Corporate Debtor. The
payments for entire purchase have been made and accounts
reconciled with the suppliers and confirmation of the same
provided to the Auditors. There is negligible cash purchase in
the case of the Corporate Debtor herein and in the
examination of the books of accounts of the Corporate Debtor
it is evident that there has been no accumulation of credits in
the books of accounts and there is no stagnant creditors/
payables in the books of accounts of the Corporate Debtor.
The trading activities of sale and purchase of milk on whole
gale resulted in profits being earned by the Corporate Debtor
on which the Corporate Debtor has duly paid the applicable
taxes. In absence of any common interest and any trail of any
amount being either diverted or siphoned away, there cannot
be any case of any fraud being committed by the Answering

Fespondents.

The Applicant in his rejoinder dated 18.10.202]1 and raised almost

same statement as stated in the application except the following:-

1.

The Applicant herein has formed its opinion on the basis of
report of Transactional Auditor. On perusal of the transaction
report as submitted by the Transactional Auditor ie M/s
Kashyap Sikhdar & Co., Chartered Accountants, it is evident
that the majority of the receipts and payments (amounting to
FEs. 112386 Crs. Approx.| in respect sales and purchases
respectively has not been released and paid through the bank
account of the Corporate Debtor. The realization and payment

through bank account was very minimal as compared to sale

LA Ne. 5610 of 2020

1N

Company Petition (TE] No. 21 /ND/ 2019



Page 14 of 39

and purchase. It is also evident that the receipts against sales
have been debited and payments against purchase have been
credited to accounts named as unclear Cheque/payment
clearing account. The nature of those account clearly indicates
that the ledger entry of receipts against sale recorded and the
payment against the purchase recorded is being netted off
with each other.

i, InCompany Petition No. 1440{ND}/2018, a similar application
has been filed by the Resolution Professional of Kwality Ltd.
under Section 25(2)(j) read with Section 43, 44 & 66 of the IBC
wherein the Corporate Debtor in the instant case ie, YM
Foodways Pvt. Lid. is also a respondent therein, The said
Application specifically mentioned that corporate debtor
herein has made net off payment transactions for amounting
to Rs. 488.15 Crs. during the relevant period.

i, As per the provisions of 1BC, the liquidator has adequate
power to prosecute on behalf of the Corporate Debtor.

iv. The Transaction Audit report itself establishes the fact that
the business of the Corporate debtor has been carried out with
the intent to defraud the creditors.

5. We have heard the Learned Counsel appearing for the applicant as well
as the respondent and perused the averments made in the application, reply,
rejoinder filed on behalf of the respective parties.

6. On the basis of averments made in the application, reply and rejoinder,
it is observe that the contention of the respondent is that the time line framed
under Regulation 25{A) of the IBBI (Insolvency Resclution Process for
Corporate Persons| Regulation 2016, hereinafter called as “"CIRP Regulation®™
and the present application is filed after that timeline that is beyond the
period of 75 days from the date of insolvency commencement date, hence, the
present application is not liable to be accepted. The other ground is that the
averment made in the application by the RP, now the liquidator is based on

LA, Mo, 5510 of 2030
In
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the Transaction Audit Report and the applicant has not formed his opinion,
he simply reproduced the Transaction Audit Report and on the basis of that
claim, there is a fraudulent transaction.

i Learned Counsel appearing for the respondents, in course of his
argument submitted that the RP, now the liquidator has not bifureated the
liability of the directors. The transaction shown in the Audit Report relates to
the self from 227 November, 2017 to 21 November, 2019, whereas the
Respondent No.1 was appointed as director of the Corporate Debtor with effect
from 07" September, 2018 and the Respondent No. = 2 was appointed as a
director with effect from 20% February, 2018 He further contended that,
therefore, these two respondents can have knowledge in respect of the
transaction only from the date when they were appointed as a director but the
applicant without bifurcating the roles and responsibilities of any of the
respondents filed the present application. He further contended that the
respondent could not be held liable for any act and emission which was done
prior to the date of their appointment and this has not been explained by the
applicant in the application. He further contended that the applicant has also
failed to established that business was being carried out with mtent to
defraud the creditors therefore, the present application is not maintainable.
The Learned Counsel appearing for the respondents has also raised all the

averments made in the reply.

8. On the other hand, the Learned Counsel appearing for the applicant
submitted that the timeline prescribed under Regulation 35(A) of the IBBI
{Insalvency Resolution Process for Corporate Person) Regulation 2016, is not
mandatory. He further contended that the Transaction Audit Report clearly
shows that the ledger account shows that the purchase was made but no
payment has been given against the same. The Learned Counsel appearing
for the applicant has also raised all the facts mentioned in the application and
the rejoinder.

9, Now in light of the submissions made on behalf of the parties, we
consider the prayers of the applicant. At this juncture, we would like to refer

LA Mo, 3610 of 2020
i
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the prayer of the applicant. The scanned copy of the relevant portion at page
15 of the application is reproduced below; -

s
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10. On perusal of the prayer (C) of the applicant, we are of the considered
view, in terms of the decision of the Hon'ble Supreme Court in Mr. Anuj Jain
case, the application under Section 43 and 44 cannot be clubbed with an
application filed under Section 66 of the IBC, 2016, therefore, we are not

LA No. 3610 of Z0Z0
IR
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inclined to club the application filed by Mr. Shelain Ajmira with this
apphcation, accordingly, prayer (C)] of the application is hereby rejected.

11. Now, coming to the prayer (B} which relates to the transactions under
Section 66 of the [BC, 2016,

12. The timeline framed under Regulation 35(A) of the IBBI (Insolvency
Resolution Process for Corporate Person) Regulation 2016, is examined by the
coordinate Bench No.-2, NCLT, New Delhi in the matter of M/s AC Goel
Distributing Company Private Limited... ...Operational Creditor Versus
M/s Web Tech Packagings (INDIA) Private Limited... ...Corporate Debtor
and in the matter of Mrs. Ashu Gupta, Resolution Professional V/s. Mr.
Sunil Tangrl in [A 102/2020.

The Member, Judicial of this Bench was the Author of that order, therefore,
the relevant portion of that order is reproduced below: -

"1a. Whereas, the claim of the RF iz that the timeline given in
the Regulation 35 A of IBBI (Insolvency Resclution Process for
Corporate Personsg] Regulations 2016 i3 not mandatory rather
directory in nature and in support of his contention, Ld. Counsel for
the RP has placed reliance upon the two decisions of the Hon'hle
Supreme Court, Surender Trading Company reported in [2003) 8
SCC 498 and another in the matter of Brilliant Alloys Private
Limited and submitted that Hon'ble Supreme Court, in the btwo
decisions, have held that the Regulations are not mandatory rather
they are directory in nature.
17.Therefore, before considering the prayer of the applicant, we
would like to consider this objection of the respondent that whether
the application is maintainable in terms of Regulation 35A of IBBI
{Insolvency Resolution Process for Corporate Persons) Regulations
2016 or not?
18.The relevant Regulations 35 A and 40 A of [BBl (Insolvency
Rezolution Process for Corporate Persons]) Regulations 2016 are
quoted below:-

“1354A. Preferential and other transactions.

{1} On or before the seventy-fifth day of the

insolvency  commencernent  date, the

LA Ke 5610 ol 2020
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resalution prafessional shall form an opinion
whether the corporate debtor haos been
sulyected to any transaction covered under
sections 43, 45, 50 or 66,

{2) Where the resolution professional is of the
opinion that the corporate debtor has been
subjected to any transactions covered under
sections 43, 45, 50 or 66, he shall make a
determination on or before the one hundred
and fifteenth day aof the insolvency
commencernent date, under intimation to the
Board,

(3) Where the resolution professional makes
a determination under sub-regulation (2], he
shall apply to the Adfudicating Authority for
appropriate relief on or before the one
hundred and thirty-fifth day of the
insolvency commencement date.|

[(40A. Model time-line for corporate
insolvency resolution process.

The following Table presents a model
timeline of corporate insolvency resolution
process on the assumption that the interim
resolution professional is appointed on the
date of commencement of the process and the
time available iz hundred and eighty days:

ILA- Fe, 5610 of 2020
1]
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19.0n conjeint reading of these two Regulations, we observe that

the word 'on or before the seventy fifty day of the insolvency

commencement date’ in Repgulation 35A (1) of IBBI [Insolvency

Resolution Process for Corporate Persons] Regulations 2016 , 'on or
LA. No. 5610 of 2020
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before the one hundred and ffteenth day of the insolvency
commencement date’ in Regulation 354 (Z) and ‘on or before the one
hundred and thirty-fifth day of the insclvency commencement date’
in Regulatinon 354 (3) are based upon the Model timelines given in
the Regulation 40A. It is seen in Regulation 40A of IBBI (Insolvency
Resolution Procese for Corporate Persons) Regulations 2016, the
model timelines prescribed in respect of Regulation 354 is, 75U day
of the insolveney commencement date, 115% day of the ingolvency
commencement date and 135% of the insolvency commencement
date as referred to in sub Regulation 1, 2 & 3 of Regulation 354
respectvely.

20.1t is further seen that the model timeline for the Corperate
Insolvency Resolution Process shown in Regulation 40A are based
on the assumption that the CIRP should be completed within 180
days (one hundred and eighty days), as it is mentioned in Regulation
40A of IBBI (Insolvency Resclution Process for Corporate Persons)
Regulations 2016 same is reproduced below:- “The following
Table presents a model timeline of corporate insolvency
resolution process on the assumption that the interim
resolution professional s appointed on the date of
commencement of the process and the time available is
hundred and eighty days”

21.1t is further seen that the IBB] has made this Regulations by
exercising its power under Section 5, 7, 9, 14, 15, 17, 18, 21, 24,
25, 29, 30, 196 and 208 read with Section 240 of the [BC, 2016.
22 Whereas, Section 12 of the IBC, 2016 has prescribed the time
limit for completion of the Corporate Insolvency Resalution Process.
For better appreciation of the provision of law, the said secton is
quoted below:-

IBC Bection 12- Time-limit for completion of
insolvency resolution process.

(1) Bubject to sub-zection (2], the corporate
insolvency resolution process shall be
completed within a period of one hundred

A Mo, 3610 of 2020
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and eighty days from the date of admission
of the application to initiate such process.
f2] The resolution professional shall file an
application to the Adjudicating Authority to
extend the period of the corporate insolvency
resolution process beyond one hundred and
eighty days, if instructed to do so by a
resolution passed at a meeting of the
committee of creditors by a vote of sixty-six
per cent. of the voting shares.

(3] On receipt of an application under sub-
section (2), if the Adfudicating Authority is
satisfied that the subject matter of the case
is such that corporate insolvency resolution
process cannot be completed within one
hundred and eighty days, it may by order
extend the duration of such process beyond
one hundred and eighty days by such further
period as it thinks fit, but not exceeding
ninety days:

Provided that any extension of the period of
corporate insolvency resolution process
under this section shall not be granted more
than once,

Provided further that the corporate
insolvency resolution Process shall
mandatorily be completed within a period af
three hundred and thirty days from the
insolvency commencement date, including
any extension of the period of corporate
insolvency resolution process granted under
this section and the time taken in legal
proceedings in relation to such resolution
process of the corporate debtor:

Prowvided also that where the insolvency
reselution process of a corporate debtor is

L&, Mo, 5610 al 2020
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pending and has not been completed within

the period referred to in the second proviso,

such resolution process shall be completed

within a period of ninety days from the doate

of commencement of the Insolvency oand

Bankruptey Code [Amendment] Act, 2019,
23.A bare perusal of the provigsion shows that in view of Section 12
(1}, the time prescribed to complete the CIEP is 180 days from the
date of admission of the application to initiate such process but in
view of Section 12 (3] read with Section 12(2) of the IBC, on the
approval of the Committee of Creditors (CoC) by vote of 66% of the
volitig shares, the Adjudicating Authority is empowered (o extend
the period of CIRP beyond the period of 180 days but not exceeding
90 daye. And by amendment w.ef. 16.08.2019, a provieo is added,
which extends the total period of CIEP for 330 days.
24, We obzerve that while framing the IBEI [Insolvency Eesolution
Process for Corporate Persons] Eegulations 2016, the IBBI has not
exercised its power under Section 12 of the IBC, 2016, which means
while making the Regulations for Insolrency Resslution Process for
Corporate Persons, though, the IBBI has added the Eegulation 404
weef 0407 2018 and made an amendment in Begulation 354 w.e.l,
04.07.2018 but has failed to consider, the amended provision, by
which the total peripd for completion of CIEP may extend to 330
dayvs. Whereas, the model timelines are prepared on the agsumption
of completion of CIRP within 180 days.
25.Now, the question ig if the legislature after making the
amendment in Section 12, has extended the period of CIRP up to
330 days subject to approval of the CoC and the Adjudicating
Authority, then under what authority, the IBBl could reduce the
tirne period for completion of the CIRP from 330 days to 180 days?
26. Here we notice that the proviso in Section 12 of IBC is added by
the Amendment no, 26/2019 wef 16.08.201% whereas the
model timelines and Regulation 40A and Regulation 35A were
inserted/amended w.e.f. 03.07.2018. This shows that aflter the
amendment in Secticn 12 of IBC, the maodel timelines in Begulations

L He. 3610 of T030
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35A and Regulation 40A have not been amended by IBEI in terms
of the extension of total period for completion of CIRP.

27.At this juncture, we would like to refer to Section 240 of the IBC,
which =ays that “the Board may, by notification, make
regulations consistent with this Code and the ruoles made
thereunder, to carry out the provisions of thizs Code.”

28.0n conjoint reading of the Regulation 35A and 40A of the IBBI
Regulations and Section 12(3) of the IBC, we observe the
Regulations made by the IBBI are not updated and consistent with
the provision of Section 12 (3] of the Code,

29, At this juncture, we have gone through the decision of Hon'ble
Delhi High Court (supra), and we notice that aforesaid facts were
not placed before the Hen'ble Delhi High Court,

30.We would also like to refer to the twe decisions of the Honble
Supreme Court (supra) on which the Ld. Counsel for the
RP/applicant has placed reliance and it is seen in both the
decisions, the Honble Supreme Court, by considering the
regulations, held that the Repgulations are directory in nature and
not mandatory in nature and we find, these two decisions have not
been considered by the Hon'ble Delhi High Court in the decision
referred to Supra,

31.At this stape, we would like to refer to Bection 66 of the IBC,
2016, which is quoted below:-

IBC Beection 66 - Fraudulent trading or
wrongful trading.

(1) If during the corporate insolvency
resolution process or a liquidation
process, it is found that any business aof
the corporate debtor has been carried on
with intent to defraud creditors of the
corporate debtor or for any fraudulent
purpose, the Adjudicating Authority may
on the application of the resohution
professional pass an order that any
persons who were knowingly parties to the

1A, Ho, 5610 of 3030
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carrying on of the business in such manner
shall be liable to make such contributions
to the assets of the corporate debtor as it
may deem fit,

{2) On an application made by a resolution
professional during the corporate
insolvency resolution process, the
Adjudicating Authority may by an order
direct that a director or pariner of the
corporate debtor, as the case may be, shall
be liable to make such contribution to the
assets of the corporate debtor as it may
deem fit, if—

fa] before the insolvency commencement
date, such director or partner knew or
ought to have known that the there was no
reasonable prospect of aveoiding the
commencement of a corporate insolvency
resolution process in respect of such
corporate debtor; and

{b] such director or partner did not exercise
due diligence in minimising the potential
loss to the creditors of the corpordte
debtor,

(3] Notwithstanding anything contained in
thiz section, no application shall be filed
By a resolution professional wnder
subsection (2], in respect of such default
against which initiation of corporate
insolvency resolution process is suspended
as per section 10A4.

Explanation.—For the purposes of this
section a director or partner of the
corporate debtor, as the case may be, shall
be deemed to have exercised due diligence
if such diligence was reasonably expected

1A Na, 3210 of 2020
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of a person carrying out the sdame
Junctions as are carried out by such
director or partner, as the case may be, in
relation to the corporate debtor.,
32.A bare perusal of the sald provision shows that if during the
corporate insolvency resolution process or a liquidation proceas, it
is found that any business of the corporate debtor has been carried
on with intent to defraud creditors of the corporate debtor or for aty
fravdulent purpoese, the Adjudicating Authority may on the
application of the resolution professional pass an order,
33.When we read Section 66 of the IBC along with the Regulation
25A and Regulation 404 of the BBl Regulations, we are of the
considered view that the time lmit prescribed for consideration of
preferential transaction and other transaction is inconsistent with
the provision of Section 66, because Section 66 IBC clearly says that
the Adjudicating Authority may pass an order, on the application of
the Resclution Professional, during the CIEP or a liguidabtion
process. And it is seen that the period of CIRP comea to end after
the approval of the Resolution Plan and not before that or the period
of liquidation comes to end after the dissolution of the corporate
debtor under Section 54 of the IBC, And these facis and law were
not placed before the Hon'hle Delhi High Court,
34.Therefore, in our considered view, in view of the decisions of
Hon'ble Supreme Court {Supra], the Regulation is not mandatory
rather directory in natare,
3540 this juncture, we would also ke to consider the reasons
submitted by RP for not filing the present application earlier. The
applicant/RP in its written submissions has specifically mentioned
that despite the repeated request and reminders, the suspended
Board of Directors of the Corporate Debtor did not furnish
information or handed over the financial statements. These were
provided by the Statutory Auditor of the Corporate Debtor on
13.08.2020 and the Forensic Auditor’s Report was finalised on
22092020, Therefore, we are of the considered view that the delay
has been explained by the BEP, which is due to the non-furmishing

LA Ko, 3610 of 3020
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of the information by the suspended Board of Directors of the
Corporate Debtor,

36. 80, for the reasons discussed above, in view of the decisions of
the Hon'ble Bupreme Court (supra) in our considered view, the
decision upon which the respondents have placed reliance i.e. the
decision of Hon'ble Delhi High court, is not applicable in the case in
hand.

37. For the reasons discussed above, we have no option but to
hold that the present application filed by the applicant is
maintainable under the law.”

13. In terms of the decision referred 1o supra, we consider the case in hand
and we are of the considered view that there is no force in the contention
raised on behalf of the respondent, that the application is not maintainable,
as it was filed beyond the time prescribed under Regulation 35(A) of the 1BBI
(Insolvency Resolution Frocess for Corporate Person| Regulation 2016.

14, MNow coming to the next question that the respondent are liable under
Section 66 of the IBC or not?

15. At this juncture, we would like to refer the relevant extract of the Transit
Audit Report is at page 37 of the application. The scanned copy of the same
is reproduced below: -

LA, Mo, 5610 of 2020
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16.Now we consider this report alongwith the averments made in the
application and we notice that the applicant has also reproduced the extract
of the Transaction Audit Report, on the basis of that report the REF, now the
liquidator has formed the opinion then an application under Section 66 of the
IBC is required to filed before the Tribunal. We notice that the apphcant has
not specified the period in which the Respondent No. 1 and 2 are responsible
for the act committed under Section 66 of the IBC, 2016.

17. At this juncture, we would like to refer to the Form No. DIR-12 issued
by the Ministry of Corporate Affairs, from page 31 to 32, in respect of
Respondent No. - 1, Mr. Uttam Rai and from Page 33 to 35, in respect of
Respondent No. = 2, Mr. Manish Mahajan, reply of the Respondent. The

scanned copy of the those documents are reproduced below: -

L, No. 5610 of 2020
IN
Company Petiticn ([B) Neo. 421 /ND/ 20180



Page 33 of 39

.+ |FORM NO. DIR-12 e ey managul porsere | mie
| . BPursLat fo sealane T T ol 180 £ T (R of TEe ghanpen amang Lham |
i e st L TP a |

mmmm#

Refer The Eatrgiban ki B Sing e forn.
1. Trsfemialer () Wewismpery (5 sswing ey
| 2 () * Comporsin kunbty Mharks (CHI o iompary [LnsapaoiaseerTo ISR |

(s iEntel el AUPDG LN of compeey | j

JLﬁLE

i Phurnis of Kinnaging dmdod of SRk As] kot which B8 foim b oiag edl Lzl I
5. Dwials of thn Manngieg Direcior, dracion of e company i

i ey

a0

Frge Y old

,ﬁ‘_‘h
g =] N .

Fif P
PR ¥
J L e .—"-II [}

L#A: No. G610 af 2020 j
I |
Compnny Petitlon ()] Na. 421/KD/2019



1 Casi o Wessgeg Doacior or Deces ol s corpesy

Fage 34 of 39

| v oo e B |
o [ — —= |
e Faiha s v [RAdfnoew ROy )

, i Fraan el nddnan wmm

' W

e R —

[:.-—Tr- I

i P Dk s, Fviae s vt Fooe-Teopouirs Cawe
[0 cwamas [T Ewscuivedred=: 7] rmumnnlw

v Halaraly

A Appoinivanl ) Dmmalien () ChegEndegaesca L

b O graior. Eﬂqﬁu | curga s desgrmlen
" ooy

B Mo et Ascior i wham appoisine B R | |“

AT

o WI'HM.‘_HI“ 'I
EondnseE i 5

-

apy M b oy of RERSTO0 r
aspkion

A el D of ot | st 3 gl can

i o el of commmbon

[ |
Hismiby afird st tha ebown masias [} Do [0 Faeagng Sswclr ol i rod misiciated o' e aeyesp ]

| .

“- ------
wat*Hara  [PRARRBHRGIY DAY PRIVATE LINTTED D S
g irann |14, DFICH PR, 353 st =
T i e
et
Tz

1

|

e

v Pypmpdimgn =l Shantciing Eﬂm FH‘

LT

S

[ nhl:lll-'ll.ld-l-\'l-l

b

LA. Heo. S610 of J030

IN
Company Petition (IB) No, 421 /ND/2019

Paga Tol



Page 350f39

p—— | " Iin—:rm 13HIMEET o D E::l
wii] Amoewwed (5] Dmmaga () ThammE D ol Appebaeed ©
o T W—

b Dasgraies | _._| GOV

B CRagay

i ek Chareen, Exnedies oo, R Bl Dol
o (e 0 umuﬁl:lmh'

Rl R ]

e M ] o i £ AT I I _J
it by harrake

- mdmmwm“mﬂr j
proceste

- ml#mwm-‘ |

oy s of CErEsliey
ot () Biracior (] bemmging Siwke il b raat memccie] st Com corgmdy

= ekl |9 cthar ariiies
ol oo ol W sames [ |

0 LA ngiterion raurber [ ] I_£|
e = = —
Ty

wa Gaizm of FEEwEl

T T

ma Crram gt

Fega il b

-

IRUE COPY

L, Ho. 3610 of T30

Company Petition (TE| No. 421 FNDF2019



Page 36039

. S o peragm L w1, T Frsacisl Oficer or Oh! Exscrive OTR B whill T s

bt [ | E'E-l

T. Dt gain, vy, Criel | TP o b 2 b % o B oy

5 ¢l ki Eradion. MeTbas [0, Ty S R
¥ isorns T pacrsren seorord sarvear [PAK] e E
B {7 Agposmicend [ Canrlion
= b rambar o

y Pz nlama i .
ol b = i

W L [

vl Pallads fiaE
I Fn e

L]
o Lol Hwss
ul

e Catp el Appoldee el o chaiaton | Db
o Emal 1 ot |
Aiachrent Lt il mhutvaviov

;ﬁu Ho. BE10 of 2020
Company Petition (18] No. 421 /ND/ 2019

—




Page 37 of 39

7Dkl by e P [ | E&w i
. Skt pe e s TEHIEEE] |spravmnt Lonw o

I arTs o st m -r&f |
(] [vabiass of s e m

Ep———— AT

Cacimmstion
I'mih - I
O o e v e sk | | 2ttb oy
G TRy =L o
i =i 0 o frm D iy V6N [2. B |

numbed i TN B
w#ﬁmnmm-mwwmmaﬂunmmw-

of D egmiar & i b i) Taae b | Rl Caecharn
(] i e W b was, comed el *mhmummn
ricding ralid sl bpd Dl BEEIRIIRC,
LT TS o —— .
* Db | Disscier | {
* Duwckad mﬂlﬁlihwlﬂ'wﬂ?ﬂ*ih T gE o] I
wﬁmwﬂﬁnww
Ewrnficuis by pracieg idfsancral
s WAL b iy erpeged b T o = cwrlostEn ol s e 11 1p bl i fias bl | e
.-q#l:puh:‘—-u' “Mqu..umc-ururun ol i e m a0l

-.:lu-uhu: llr-lnllnl sy g P tatd.
e ‘which s, sl i ki dhmﬂh.rgilmhh morTecd
e | Fatar oy Tl

wlﬂu_-hlrﬂﬂ'ﬂlﬂm-u
[E]  Theh e Mooy e besn T, T B Ty L e Viha iy y -
pd [ T prmvins 2 m[‘.llﬂ—u.mw-li—hdbbrum
[M]  Bhe i) SEnchwmanin v Lo snepin iy 1od Tgiohy i 13 Tl oy
= pjmﬁlq}‘-umhwﬂ#iﬂniﬂimmﬂﬁmhm
parstratian, B asy ourd o ey Hage

| * Tubadghudyalgesd by E@
0 Cranered s - Ll d jm bl
= B i et prectol
Wil e i e (T doaoatie I e

vt Cr—

Conphoa o fracton Muese: | 1150 |

e ] e S

Yyl e ek bt Liber o i penirtvinee iy [ PgAEETRr of Eomapmiées Hrugh wiscimin resds 40 1 F12 i
Essln of bwmrael of dTECIWIEL gt by e EEFRRITY. L

Faga w8 E

e ———

'r!L.'_'?:i BORY

LA Ko, 5610 of 2020
1N

Compony Petition [IB) Ne, 421 /ND/2010



Page 3B of 39

18. On perusal of the documents referred to Supra, we notice that the
Respondent - 1 was appointed as a director on 07 September, 2018 whereas
Fespondent — 2 was appointed with effect from 20t February, 2018,

19. At the cost of repetition, we would also like to refer to the argument
advanced on behalf of the Learned Counsel appearing for the respondents,
the Learmmed Counsel appearning for the respondents submitted that nowhere
in the application, the applicant has bifurcated the liability of the Respondent
No. -1 and 2,

20. As per the averments made in the application and the report of the
transaction Audit Report, we observe that the period of transaction is from
20t November, 2017 to 213 November, 2019 and both the respondents were
not the directors from 22™ November, 2017, rather Respondent No.- 1 was
appointed on 07* September, 2018 and the Respondent No.- 2 was appointed
on 20t February, 2018.

21. We further notice that the applicant has not bifurcated the amount
which was defrauded dunng the tenure of Respondent Ne. -1 and Respondent
No. = 2 respectively rather he simply reproduced the report of the Transit
Audit Report without stating the liability of the individual directors, We
further observe that nowhere in the application, the applicant has stated if
these two respondents were not the directors of the Corporate Debtor, then
who were the directors from 22™ November, 2017 till the date of appointment
of Respondent No.- 2 Le. 20th February 2018, therefore, in our considered
view, the averments made in the application is vague and not clear, under
such circumstances, it is wvery difficult to establish the liability of the
Respondents under Section 66 of the [BC.

22. In sequel to the above, in our considered view, in the absence of specific
averments against the individual respondent, the applicant has failed to
established that to whal extent and from which period the Respondent No. 1
and 2 are lable under Section 66 of the 1BC, 2016.

23. Under such cireumstances, we have no option but to reject the prayer
of the applicant, accordingly, the prayer (B of the applicant is hereby rejected,
and the application is hereby dismissed. However, the applicant is at liberty
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to file a fresh application after specifying the specific period and the amount

for which the respondents are liable.
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Avinash K. Srivastava 313l 20 3 Abni Ranjan Kumar Sinha
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