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IN THE NATIONAL COMPANY LAW TRIBUNAL 
NEW DELHI BENCH (COURT-II) 

 
Item No. 201 

(IB)-23(ND)2021 
 

IN THE MATTER OF: 

VA Realcon Private Limited 

Reg. Office at:  

106 Palco House, T-10 Main Patel Road 

Patel Nagar, New Delhi-110008                     … Applicant/ 

   Operational Creditor 

Versus 

Avail Holding Limited 

Reg. Office at:  

209, Bhanot Plaza-II, 3,  

D.B. Gupta Road, New Delhi – 110055        … Respondent/ 

     Corporate Debtor 

Under Section: 9 of the IBC, 2016 

Order delivered on: 29.01.2024 

CORAM: 
 

SH. ASHOK KUMAR BHARDWAJ, HON’BLE MEMBER (J) 

SH. SUBRATA KUMAR DASH, HON’BLE MEMBER (T) 

 

PRESENT: 

 For the Applicant : Adv. Mohd. Nazim Khan 

 For the Respondent : Advocate Shubham Rajput 
 

Hearing Through: VC and Physical (Hybrid) Mode 
 

ORDER 

As can be gathered from the contents of the application filed under 

Section 9 of IBC, 2016, the OC viz. VA Realcon Private Limited (under CIRP) 

is engaged in the business of construction. It had sold 1,16,620 shares of 

Macor Packaging Limited to the Corporate Debtor for an amount of Rs. 

1,14,28,500/- on 14.10.2019.  In the wake, the CD was liable to pay the 

aforementioned amount to the OC for which an invoice dated 14.10.2019 was 

raised. Despite the reminder letter issued by the OC to the CD on 18.09.2020, 

the CD did not make the payment. In the wake, the OC served a demand letter 
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upon the CD. The amount of debt defaulted to be paid and the date of default 

are mentioned in Part-IV of the petition which reads thus: 
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2. The Applicant has filed requisite affidavit in terms of the provisions of 

Section 9(3)(b) of the IBC, 2016. In the affidavit it has been categorical stated 

that no dispute has been raised by the CD regarding the amount defaulted to  

be paid. Para 2 of the affidavit reads thus: 

“2. That subsequent to the dispatch and receipt of Demand Notice, I 

say no plausible notice of dispute has been raised by the 

Corporate Debtor relating to the unpaid operational debt nor any 

payment has been made by the Corporate Debtor to the 

Operational Creditor.” 
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3. The Applicant served notice in terms of the provisions of Section 8(1) of 

the IBC, 2016 upon the CD. A copy of the notice has been placed on record at 

Annexure F to the application. The relevant excerpt of the demand notice reads 

thus: 

“VA Realcon Private Limited, hereby provides notice for repayment of 

the unpaid amount of Rs. 1,14,28,500/- (One Crore Fourteen 

Lacs Twenty Eight Thousand Five Hundred Only) outstanding and 

payable to the Operational Creditor as per agreed terms with effect 

from 14.10.2019 that is in default as reflected in the invoice, contract 

note and ledger confirmation attached to this notice. 
 

In the event you do not repay the debt due to VA Realcon Private 

Limited within ten days of receipt of this notice, VA Realcon Private 

Limited may file an application before the Adjudicating Authority for 

initiating a corporate insolvency resolution process under Section 9 of 

the Code.”  

4. It is not in dispute that no reply to the demand notice was given by the 

CD. Our attention could be drawn to the Contract Note dated 14.10.2019 

(Annexure A-C) to the application as also to sales invoice No. 63/2019-20 

dated 14.10.2019 raised upon the CD. The invoice placed on record reads 

thus: 

 
 

5. In the reply filed by the CD, it has been admitted that the amount of 

debt as also the default committed by it. Para 18-20 of the reply filed by the 

CD reads thus: 
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“18. Reliance is placed on IDFC Bank Limited vs. Ruchi Soya 

Industries Limited whereby the Hon'ble Bombay High Court held 

that lenders may take appropriate legal steps as and by way of 

recovery process but the same may be decided only after 

rectification and restructuring are not found feasible, with a view 

to optimizing the efforts and results. If the recovery process is 

allowed to be proceeded with at a stage when the process of 

rectification or restructuring is being considered, the entire 

process of revival of the borrower by way of restructuring would 

be adversely affected. Thus, the present application preferred by 

the Applicant does not merit indulgence of this Hon'ble Tribunal 

at this stage where effective measures for restructuring are 

already being tried. 

19. It is submitted that the current circumstances limit the Borrower's 

ability to manage this situation effectively and recover its 

financial standing. The constraints imposed by the intensely 

competitive market landscape have significantly hindered the 

Borrower's capacity to navigate these challenges and realign its 

business trajectory. 

20. That the Respondent respectfully submits that it is imperative to 

grant a reasonable and sufficient duration to the Borrower, with 

the intent to settle the disputes with the Lenders and preventing 

the company from entering into CIRP.” 
 

6. As can be seen from the Section 9 of IBC, 2016, while examining an 

application filed by the CD, this Adjudicating Authority shall examine as to 

whether the application filed is complete, there is no payment of the unpaid 

operational debt, the invoice or notice for payment to the corporate debtor 

has been made or delivered by the operational creditor, no notice of dispute 

has been received by the CD or there is no record of dispute in the information 

utility and there is no disciplinary proceedings pending against the Resolution 

Professional proposed under Section 9(5)(e) of IBC, 2016. Section 9(5) of the 

IBC, 2016 reads thus: 

“(5) The Adjudicating Authority shall, within fourteen days of the 

receipt of the application under sub-section (2), by an order— 

(i) admit the application and communicate such decision to the 

operational creditor and the corporate debtor if,— 

(a) the application made under sub-section (2) is complete; 
 

(b) there is no [payment] of the unpaid operational debt; 
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(c) the invoice or notice for payment to the corporate debtor 

has been delivered by the operational creditor; 
 

(d) no notice of dispute has been received by the operational 

creditor or there is no record of dispute in the information 

utility; and 
 

(e) there is no disciplinary proceeding pending against any 

resolution professional proposed under sub-section (4), 

if any.” 
 

7. In the present case, the CD could not draw our attention to any non-

compliance of the aforementioned provision of IBC, 2016. Rather in the reply 

filed by it, the CD has admitted the default and has espoused for settlement. 

Today during the course of hearing, the Ld. Counsel for the CD submitted 

that the Corporate Debtor prayed for 6 months’ time to repay the amount 

defaulted to be paid by him. Nevertheless, Ld. RP for the Applicant submitted 

that the CoC has passed resolution only to give two months’ time to CD and 

not six months’ time for the purpose. It is settled position of law that it is not 

for this Tribunal to facilitate settlement between the parties. The scope of the 

IBC, 2016 is only to see that the CD is rescued and put back to its feet.  

8. The captioned petition had come up come for hearing before this 

Tribunal and was dismissed in terms of the order dated 17.08.2022. The only 

ground for settlement was that the OC had not produced any proof that it 

was the owner or in possession of the Shares. Para 13 of the order passed by 

this Tribunal reads thus: 
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9. Today when the matter came up for hearing, the Ld. Counsel for the 

CD did not raise any dispute regarding the ownership of the shares. Mr. 

Mohd. Nazim Khan, Ld. RP appearing for the Applicant could draw our 

attention to the share certificate available on record at page No. 179-180 of 

RA-159/2023. The share certificate at page No. 172-173 reads thus: 
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10. From the aforementioned certificate it is clear that the Applicant before 

us is honoured. 

11. Indubitably, the order passed by this Tribunal on 22.08.2022 

(17.08.2022) has been set aside by the Hon’ble NCLAT in terms of the order 

dated 23.08.2022 passed in Company Appeal (AT) (Ins) 1279/2022. The para 

7-8 of the order reads thus: 

“7. We, thus, set aside the impugned order dated 17.08.2023 

revive the application CP(IB) No. (23)/ND/2022 to be considered 

afresh. 

8. The Respondents are allowed three weeks’ time to file the 

reply to the Section 9 application.”  
 

12. In the wake of the aforementioned order passed by the Hon’ble NCLAT, 

the present application could be heard afresh. 

13. In the wake of the aforementioned, particularly the admission of the 

amount of debt in default in the reply filed by the CD as also by the Ld. 

Counsel during the course of the hearing, we have no option but to admit the 

present petition. Order accordingly. The Petition stands admitted in terms 

of Section 9(5) of the IBC, 2016. Resultantly, a declaration with respect 

to moratorium is made under Section 13 for the purposes referred to in 

Section 14 of the IBC, 2016. As the Operational Creditor has not proposed 

name of any Insolvency Professional to be appointed as IRP, in terms of the 

provisions of Section 13(1)(c) read with Section 16(3)(a) of the IBC, 2016, the 

Insolvency Professional namely, Mr. Parveen Bansal, having IBBI Registration 

No. IBBI/IPA-001/IP-P00175/2017-18/10344, email id: 

pkbansal00@gmail.com is appointed as IRP in the matter. The Court 

Officer/Registrar of this Tribunal/Adjudicating Authority is directed to inform 

the IRP about confirmation of his appointment forthwith. The term of the 

Interim Resolution Professional shall continue till the date of appointment of 

the Resolution Professional under Section 22 of the IBC, 2016 or the 

development if any under Section 12A of the Code or otherwise, whichever is 

earlier. The IRP is directed to act in terms of the provisions 13(1)(b) and 

Section 13(2) read with Section 15 of the IBC, 2016 immediately. In other 

words, the IRP shall cause a public announcement of initiation of Corporate 
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Insolvency Process qua the Corporate Debtor and call for submission of claim 

under Section 15 immediately. The public announcement shall contain the 

information stipulated in Section 15(1) of the IBC, 2016. We are sanguine that 

the IRP shall act in due deference to the provisions of IBC, 2016, particularly 

Section 12,15,17,18,20 & 21 thereof as also Regulation 6, 6A, 12A, 13, 14, 

16A and 17 of the IBBI (Insolvency Resolution Process for Corporate Person) 

Regulations, 2016. It goes without saying that in the wake of the moratorium, 

there shall be prohibition of all the following: - 

(a) The institution of suits or continuation of pending suits or proceedings 

against the corporate debtor including execution of any judgement, decree 

or order in any court of law, tribunal, arbitration panel or other authority;  

(b) Transferring, encumbering, alienating or disposing off by the corporate 

debtor any of its assets or any legal right or beneficial interest therein;   

(c) Any action to foreclose, recover or enforce any security interest created 

by the corporate debtor in respect of its property including any action under 

the Securitization and Reconstruction of Financial Assets and Enforcement 

of Security Interest Act, 2002  

(d) The recovery of any property by an owner or lessor where such property 

is occupied by or in the possession of the corporate debtor. 

14. Nevertheless, it is made clear that a license, permit, registration, quota, 

concession, clearance or similar grant or right (if any) given by the Central 

Government, State Government, Local Authority, Sectoral Regulator or any 

Authority constituted under any other law for the time being in force shall not 

be suspended or terminated qua the Corporate Debtor on the ground of 

Insolvency, subject to the conditions that there is no default in payment of 

current dues arising for the use of continuation of the license, permit, 

registration, quota, concession, clearance or similar grant or right during the 

moratorium period. Besides, the supply of essential goods or services to the 

Corporate Debtor shall not be terminated or suspended or interrupted during 

the moratorium period, except where the Corporate Debtor does not pay the 

dues arising from such supply during the moratorium period or any other 

explainable situation.  
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15. The Operational Creditor shall deposit an amount of Rs. 2,00,000/- 

with the IRP to enable him to meet the expenses to be incurred at the initial 

stage of the CIRP. The expenses shall be reimbursed by the Committee of 

Creditors, to the extent the same are ratified by it. The amount of expenses 

ratified by the Committee of Creditors shall be treated as CIRP cost. It goes 

without saying that in terms of Regulation 34 of IBBI (Insolvency Resolution 

Process for Corporate Person) Regulations, 2016, the CoC shall fix the 

expenses to be incurred by the IRP/ RP and the expenses shall constitute IRP 

cost.   

16. A copy of this Order shall be communicated to the Operational Creditor, 

the Corporate Debtor and the IRP mentioned above by the Court 

Officer/Registry of this Adjudicating Authority. In addition, a copy of the 

Order shall also be forwarded by the Court Officer/Registry to the IBBI for 

their records. 

 

     Sd/-         Sd/- 
(SUBRATA KUMAR DASH)                   (ASHOK KUMAR BHARDWAJ) 

          MEMBER (T)             MEMBER (J) 


