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ORDER

PER SHRI L. N. GUPTA, MEMBER (T)

The present Application is filed under Section 9 of the Insolvency
and Bankruptcy Code, 2016 (for brevity, the ‘IBC, 2016’) read with Rule
6 of the Insolvency and Bankruptcy (Application to Adjudicating Authority)
Rules, 2016 by Concept Group, Limited Liability Company (for brevity, the
‘Applicant/Operational Creditor’), with a prayer to initiate the Corporate
Insolvency Resolution Process against CNS Fashion Retail Private Limited

(for brevity, the ‘Respondent/Corporate Debtor’).

2. That the Corporate Debtor namely, M/s CNS Fashion Retail Private
Limited is a Company incorporated on 12.09.2016 with CIN
U18104DL2016PTC309024 under the provisions of the Companies Act,
2013, having its registered Office at 252E, 2nd Floor, Front Portion, Sant
Nagar, New Delhi-110065, which is within the jurisdiction of this

Adjudicating Authority.

3. That the Authorized Share Capital of the Corporate Debtor is
Rs.2,50,00,000/- and Paid-up Share Capital is Rs.2,50,00,000/- as per

the Master Data of the Corporate Debtor.
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4. It is stated by the Applicant that on 23.08.2017, the Operational
Creditor entered into a Goods Supply Contract No. 01/IN/SC
(“Contract”) with the Corporate Debtor, under which the Operational
Creditor agreed to supply goods to the Corporate Debtor on the terms and
conditions agreed. It has been added that as per the terms and conditions
of the Contract, the Applicant supplied goods to the Corporate Debtor in

accordance with the specifications approved by the Corporate Debtor.

S. That the detailed particulars of the Operational Debt including the
total amount of default and the date of default as furnished in the Part

IV of the application are reproduced below for the convenience :

Part — IV

PARTICULARS OF OPERATIONAL DEBT

IRE J TOTAL AMOUNT OF | USD 281,203.41 equivalent to approx.
: !, DEBT, DETAILS OF | INR 20,143,443.87/- (United States
TRANSACTIONS ON | Dollar Two Hundred Eight One
ACCOUNT OF WHICH | Thousand and Two Hundred and Three
DEBT FELL DUE. AND | and Forty One Cents — equivalent to
THE DATE FROM WHICH | Indian Rupees Twenty Million, One
SUCH DEBT FELL DUE Hundred Forty Three Thousand, Four
Hundred and Forty Three and Eight

Seven Paise).

1. On August 23, 2017, Concept
Group Limited Liability Company
(hereinafter referred to as “the
Operational Creditor™) and CINS
Fashion Retail Private Limited
(hereinafter referred to as “the

Corporate Debtor’™) entered into a

Goods Supply ConWh

e Sy
FACFTNVTTT T P
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OL/INSSC (hereinafter referred to as
“Contract”™), under which the
Operational Creditor agreed to
supply the goods to the Corporate
Debtor on the terms and conditions
agreed thercunder.

A copy of the Goods Supply
Contract MNo. O0I/IN/SC dated
August 23, 2017 is  annexed
| herewith and marked as Annexure
—4.

2.  As per the terms of the Contract, the
Cperational  Creditor  supplied
goods to the Corporate Debtor in
accordance with the specifications

approved by the Corporate Debtor.

3. The Operational Creditor would
like to mention that though the
specifications  were  issued  in
relation to the Goods Supply
Contract No. OUIN/SC  dated
August 23, 2017, however,
inadvertently, the contract date
mentioned on the specifications is
August 11, 2017. The Operational
Creditor would like to clarify that
this is a typographical error on the

specifications, as no contract dated

August 11, 2017 exist between the |
Operational  Creditor and the |

i
Corporate Debtor. i

i
o
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! | ,-1- According to clause 2.2 of the
| | Contract, the Corporate Debtor was
| required to effect the post-payment
of 100% of the value of the goods
supplied within a period of 365
days from the date of finalization of
the specifications for the goods
supplied.

5. However, the Corporate Debior
defaulted on its  payment
obligations towards the goods
supplied, wide the following |
invoices, under the Contract. The :
details of the defaulted invoices are

as helow:

i. Invoice Na, JV-INOD1 for
UsD 84,963.68 dated
September 05, 2017;

ii. Invoice Mo, IWV-INOMZ2 for
wsh 29, 30973  dated
MWovember 07, 2017;

ili, Invoice No. JV-INO0O2Z/1 for
USD 61.34 dated November
07, 2017;

iv. Inwveoice Wo. JWV-INOO0O3 for
UsD» 19, 899,12  dated
February 10, 2018;

v.  Inwoice Mo, IW=INOOO4/1 for |
USD 24, 802.54 dated April
01, 2018;
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l | ! vi. Invoice No. JV-INO004/2 for
| USD 112.89 dated April 01,
: 2018;

vil. Inmvoice Mo, INV-IN0O04/1 for
USD 79, 94217 dated October
16, 2018;

vill. Invoice Mo, IV-INMI051 for
UsD 42,111, 94 dated June
08, 2018.

A copy of each of the aforesaid

invoices, alongwith the
corresponding  specifications  of
goods, are annexed herewith and

marked as Annexure — 5 (Colly).

G, On August 27, 20018, thes
Operational Creditor alse entered
into an unnumbered Addendum to
the Contract with the Corporate
Debtor (hereinafter referred to as

i the “Addendum™), whereby it was

agreed that the payments towards

the poods supplied under the

Contract would be made by the

Corporate Debtor to the

Orperational Creditor’s account by

direct bank transfer before

September 01, 2019,

A copy of the Addendum to the
Goods  Supply Contract No. |
01/INSC dated August 27, 2018 is
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| annexed herewith and marked as

Annexure — O,

7. However, the Operational Creditor
defaulted and did not make the
payments for the goods supplied
even by September 01, 2019,

8. Consequently, exercising its rights
under the Contract, the Operational
Creditor on September 03, 20019
sent a ‘MNotice/ Pre-trial Claim’ to

¢ the Corporate Debtor requesting for

payment of the amounts owed
| towards the goods supplied within a
period of 14 days from the date of

receipt of the said Motice.

A copy of the NMNoticed Pre-trial
Claim dated September 03, 2019 i=

annexed herewith and marked as

Annexure — 7.

Q. The Corporate Debtor on
September 23, Z01% responded to
the said MNotice of the Operational
Creditor and acknowledged and
admitted the supply of goods by the
Cperational Creditor under the
Contract. Howewer, the Corporate
Debtor refused to make any .
payments against the said goods on

the superficial grounds such as
goods are of “no value” in the Indian

A
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A copy of the reply of the Corporate
Drebtor dated September 23, 2019 is
annexed herewith and marked as

Annexure — §,

10. Due to the aforesaid feigning
actions of the Corporate Debior, the
Operational Creditor was
compelled to finally issue a demand
notice dated January 23, 2020 under
Section 8 of the Insolvency and
Bankruptcy Code, 2016 to the
Corporate  Debtor demanding
outstanding payments due towards
the goods supplied (hereinafter |
referred to as “Demand Nofice™),

11. The said Demand Motice was
delivered to the Corporate Debtor
on February 05, 2020.

| A copy of the Demand Motics dated
' January 23, 2020 along with the _
tracking report is annexed herewith

and marked as Annexure — 9.

12. However, the Corporate Debtor
failed to respond to the said
Demand Notice within 10 days
from the receipt of Demand Notice.
Further, despite receiving the said
Demand Motice, the Corporate
Debtor did not make the payment of
the outstanding dues till date.

13. The Corporate Debtor only replied
to the Demand Molice wide =

ar
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dated Febmary 15, 2020 (as
received by the Operational
Creditor on February 23,2020,
However, the Corporate Debtor in
its Reply has again failed to dispute
the invoices or its default under the
Contract and the Addendum. A
copy of the Reply dated February
i | 15, 2020 is annexed herewith and
; marked as Annexure-11.

114. Accordingly, an amount of USD
: 281, 203.41 equivalenl o approx.
. INR 20,143,443.87- is due and
liable from the CINS Fashion Retail
Private Limited, the Corporate
Debtor.

2. AMOUNT CLAIMED 'I"I:J- USD 281,203.41 equivalent to approx.,
BE IN DEFAULT AND |INR 20,143,443.87, (United States
THE DATE ON WHICH  Dollar Twoe Hundred Eight One
THE DEFAULT | Thowsand and Twao Hundred and Thres
OCCURRED and Forty One Cents — equivalent to
Indian Rupees Twenty Million, Cne
| Hundred Forty Three Thousand, Four
- Hundred and Forty Three and Eight

Seven Paise) is claimed to be in default.

| The initial default in payment occurred
on September 01, 2019, L.e., the date
agreed between the parties wvide
Addendum to the Contract.
Subsequently, the default occurred on

October 04, 2019 (ie. 14 m
& )

S % ™

A
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receipt of Notice/ Pre-trial Claim), on

February 15, 2020 (i.e. 10 days from
the date of Demand Notice) and
stays a continuing default as on date
owing to the continuous failure of the
Corporate  Debtor to make
payments  to  the  Operational

Creditor for the goods supplied

under the Contract.

The details of the workings for
computation is annexed herewith and

marked as Annexure - 11.

6. That from perusal of Part IV of the Application, it is observed that
the Applicant has claimed an wunpaid Operational Debt of Rs.
02,01,43,443.87/- and mentioned September 01, 2019 as the date of

default.

7. It is stated by the Applicant that since the Corporate Debtor did
not make the due payment of his operational debt, it had issued a
Demand Notice dated 23.01.2020 under Section 8 of IBC, 2016 at the
registered office of the Corporate Debtor, which was served vide Russian
Post on 05.02.2020. The Tracking Report has been placed by the
Applicant on record at page no. 599 of the Application. The Applicant has

also annexed the reply to the Demand Notice dated 15.02.2020.
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8. That on issuance of notice, the Corporate Debtor has filed its reply
and written submissions and stated that the Operational Creditor has
concealed the fact that the Respondent/Corporate Debtor is a Joint
Venture Company, wherein the Operational Creditor is a 49% Shareholder
and in terms of Clause 9 of the Share Purchase, Subscription and
Shareholders Agreement (hereinafter, termed as SHA) dated 23.05.2017
(Annexure R-2 of the Reply), the Operational Creditor undertook to
contribute a minimum amount of USD 15,00,000/- by way of contribution
to the share capital of the Corporate Debtor for the purpose of carrying
on the business. As against the above, it is submitted by the Corporate
Debtor that the total contribution of the Operational Creditor towards

working of the Corporate Debtor has only been Rs.1,36,10,550/-.

9. It is stated by the Corporate Debtor that it had raised dispute with
the Operational Creditor regarding the goods supplied by the OC not being

marketable in India vide its emails dated 31.08.2018 and 27.10.2018.

10. It is further stated by the Corporate Debtor that the Operational
Creditor, with sheer mala fide and in order to escape its liability of
making due contribution to the Corporate Debtor in terms of the SHA,
has draggedthe Corporate Debtor into the present insolvency proceedings.
It has been added that the said fact is also admitted by the Operational
Creditor vide its email dated 30.05.2019 (Annexure R-5 of the Reply).
The Corporate Debtor had asked the Operational Creditor to make
contributions to the JV as per the SHA but all its efforts went in vain.
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11. It is submitted by the Corporate Debtor that it had earlier sent
an email dated 22.03.2019 to the Operational Creditor on account of
non-performance of contribution obligations by the Operational
Creditor (Annexure R-6 of the Reply). That the Operational Creditor has
even admitted the fact vide its letter dated 21.03.2019 that it had failed
in making contributions as per the SHA and offered to the other
shareholder of the Corporate Debtor to purchase its shares in the
Corporate Debtor (Annexure R-7 of the Reply). The aforesaid facts
indicate that the Operational Creditor being a 49% shareholder of the
Corporate Debtor have failed to make contributions in the efficient
running of the corporate debtor and therefore, in order to avoid its
liability, it has approached the Adjudicating Authority to initiate the

insolvency proceedings.

12. The Applicant has filed its rejoinder and written submissions and
stated that the argument raised by the Corporate Debtor that non-
contribution to the share capital of the Corporate Debtor for the
purpose of carrying its business has led to losses to the Corporate
Debtor has no bearing on the admission of the present Application or
initiation of CIRP. Any such statement by the Corporate Debtor is
irrelevant in the context of the present application as the Corporate

Debtor cannot claim any set-off.
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13. It is stated by the Applicant that the SHA executed between the
Parties and others, governs the terms of the share subscription and is
completely different and unrelated to the transaction in question, which is
governed as per the terms of the Supply Contract (read with Addendum).
The SHA and the Supply Contract (read with Addendum) are two different
contacts and are not co-related. Any purported breach of the SHA by the
Operational Creditor cannot give a right to the Corporate Debtor to raise a
defense/or claim immunity for breach of the Supply Contract. It is submitted
that any dispute or issue arising in relation to the validity, interpretation,
implementation or any alleged breach of any provision of the SHA is
governed by the terms of SHA, which provides for a dispute resolution
mechanism. The same cannot act as a bar against initiation of CIRP for an

admitted Debt.

14. Itis further submitted by the Applicant that provisions of Section 9 of
the IBC, 2016 do not allow any set-off or counter claims, and therefore, any
reliance on the terms of SHA or purported non-contribution of Operational
Creditor does not come in the way of admission of the present Application.
In this regard, reliance is placed on the judgment of the Hon’ble NCLAT in
the case of AP Coated Drums & Barrels Pvt. La & Anr. v. Haresh
Dharmani, 2019 SCC OnLine NCLAT 549, Relevant Para 8-11, wherein
the Hon’ble NCLAT while dealing with a Section 9 application clearly held that
“the question of set off after determining the claim or counter claim cannot be
decided by the Adjudicating Authority.”
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15.  Itis further submitted by the Applicant that there is no bona fide pre-
existing dispute in relation to the operational debt and the allegation of the
pre-existing dispute raised in the Reply is nothing but a mere sham and
moonshine defense by the Corporate Debtor. That there is no pre-existing

genuine dispute, which becomes clear from the following facts :

(i) The Operational Creditor supplied goods to the Corporate Debtor in
accordance with the terms of the Supply Contract and as per the
specifications approved by the Corporate Debtor. The Corporate
Debtor did not raise any concern about the quality or quantity of
goods at the time of delivery or even thereafter, as required in terms

of the Supply Contract.

(ii) The execution of the Addendum on August 27, 2018, i.e., post supply of
goods to the Corporate Debtor and almost one year after raising of
first invoice, makes it the evident that the Corporate Debtor has at
multiple occasions clearly and unequivocally acknowledged the supply
of goods and existence of the Debt, and has not raised any concern

about the quality or quantity of goods.

(iiij  Reliance placed by the Corporate Debtor on its email dated August 31,
2018 or any subsequent email is baseless and a moonshine defense
being raised now, as the said emails do not raise any dispute
regarding quality or quantity of goods but only about its use in India
on account of weather change. Further, these emails were sent much
after the invoices were raised and goods delivered to the Corporate

Debtor, which were accepted by the Corporate Debtor.

(iv)  Reliance placed by the Corporate Debtor on its reply dated September
23, 2019 to Applicant's notice dated September 03, 2019 is
completely misplaced as the Corporate Debtor did not raise any

dispute about the quality or quantity of goods but had made a
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frivolous assertion that the goods supplied by the Operational
Creditor has 'no value in Indian market' and 'is not capable of fetching
a market in India'. Further, this reply was almost two years after the
delivery of first consignment of goods and invoice raised in relation to

the same, and almost 13 months after the execution of the Addendum.

(v) The reply to the demand notice also does not mention any pre-existing
dispute relating to the execution of the Supply Contract,
Addendum, supply of goods by the Operational Creditor, receipt of
goods by the Corporate Debtor, or any averment regarding non-

acceptance of goods in terms of the Supply Contract.

16. It is added by the Applicant that it is the trite law, as held by the
Hon'ble Supreme Court of India in the case of Mobilox Innovations Private
Limited v Kirusa Software Private Limited, (2018) 1 SCC 353, Para 51
and 56, that the Adjudicating Authority while examining the admissibility of an
application under Section 9 has to examine that the contention regarding

‘pre-existing dispute'is not a patently feeble legal argument or an assertion

of fact unsupported by evidence, as is being done in the present case. Further,

mere assertion reqgarding existence of dispute does not give rise to a pre-

existing dispute as it is important to separate the grain from the chaff and to

reject a spurious defence which is a mere bluster.

17. It is further added by the Applicant that in Macquarie Bank Limited
v. Shilpi Cable Technologies Limited, (2018) 2 SCC 674, Para 24; the
Hon'ble Supreme Court has stated that an earlier letter written by the

corporate debtor to the operational creditor confirming that a particular
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operational debt is due and payable is a sufficient piece of evidence that such
debt is due and default has taken place. In the present case, the execution
of the Addendum after supply of goods makes it evident that the Corporate

Debtor had acknowledged its obligations to pay the Debt.

18.  After perusing the documents/pleadings placed on record and hearing
submissions of both the parties, this Bench observes that the
Applicant/Operational Creditor is a 49% Shareholder in the Corporate
Debtor which is a JV by virtue of the Shareholders Agreement (SHA)

27.01.2017, as evident from the admission made by both the parties.

19. It is further observed that though the said fact was not disclosed by
the Applicant/Operational Creditor in its application, it was brought to the
notice of the Bench by the Corporate Debtor in its Reply, and which was later

confirmed by the Applicant in its Rejoinder.

20. That here it is worthwhile to refer to the contents of the Shareholders
Agreement, which in the Clause 10.1.1 (e), depicts that the Applicant is
having voting rights as a shareholder in the Corporate Debtor. The scanned

copy of the relevant portion of the SHA is reproduced overleaf :

Page 16 of 24
(IB)-1024/(ND) /2020
Concept Group, Limited Liability Company V/s. CNS Fashion Retail Pvt. Ltd.



which are in line with market practices and are approved by the Board. Provided that
the Shareholders shall not be required to provide any guarantees, warranties or security:

934 In casc cither Sharcholder is in breach of its obligations to make the agreed capital
contribution under Clause 9.1 of this Agreement and such beeach is not remedied within
sixty (60) Business Days of a notice from the other non-breaching Shareholder
identifying such breach, such other non-breaching Sharcholder shall have the right, but
not the obligation, to subscribe to and pay for such Shares against the agreed capital
contribution that have not been subscribed and paid by the breaching Sharcholder,
subject to Applicable Law, without prejudice to any and all other remedies that are or
will be available to the other non-breaching Shareholder, as a resuit of which the
ownership ratio in the JV Company of the Sharcholder in breach shall dilute

proportionately.

935 The futre funding requirements of the JV Company shall be decided by the Board
acting unanimously.

10.  BOARD OF DIRECTORS

10.1  The business of the JV Company shall be overseen by the Board pursuant to the Act,
Memorandum of Association, Articles of Association and this Agreement. Subject to
the Act, and excluding the Directors nominated/ appointed by any financial institutiou
or bank, if any, cach of Saamag and Concept shall, at all times, ensure the following:

1011 Constitution of the Board:
(a) The Board and any committees formed by the Board shall comprise of
Directors nominated by the Sharehoiders in proportion o their shareholding in
the JV Compmny,

(b)  Until such time that the sharcholding of the Shareholders in the JV Company is
held in the proportion of 51(Saamag):49%(Concept), the Board shall comprise of

the following:
(i) Three (3) directors nominated by Saamag; TW
(ii)  Two(2) directors nominated by Concept. u

It is agreed that the existing directors of the Company i.e. Mrs. Kusum Panday
and Mr. Pramod Panday will continue to act as the directors of the Company as
two (2) of the nominee directors of Saamag,

{c) If the sharcholding ratio between the Sharcholders changes to 5858 as
proposed by Clause 6 above, the Board shall comprise of the following;

() Three (3) directors nominated by Saamag;
(ii)  Three (3) directors nominated by Concept.

(d)  None of the Directors shall be required to hold any qualification shares and
shall not be liable to retire by rotation.

(¢)  Each Shareholder agrees and undertakes that it shall use its voting rights and/ or

extend consents, as the case may be, and to take all other action as may be
necessary, in relation to Shares held by it in the JV Company in such manner so

e ,
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21. From the fact that the Applicant is a 49% shareholder in the Corporate
Debtor by virtue of the Shareholder’s Agreement, it can be inferred that both
the Operational Creditor and the Corporate Debtor are “related parties” in

terms of Section 5(24)(j) of the IBC 2016, which reads as below :

“5(24) “Related party”, in relation to a corporate debtor, means —

; any person who controls more than 20% of Voting rights in
y

the corporate debtor on account of ownership or a voting agreement.”

(Emphasis supplied)

22. Here, we refer to the Decision of this Bench passed in the matter of
Zoom Communications Private Limited Vs. M/s Par Excellence Real
Estate Private Limited in IB No. 616/ND/2020, dated 17.05.2022,
(2022) ibclaw.in 345 NCLT, wherein the following has been observed in
relation to initiation of the CIR process by the “related party”:

“20. That we are conscious of the provision contained in Proviso
to Section 21(2) of IBC, 2016, whereby no right of representation,
participation or to vote has been granted to a ‘Related Party’ on
initiation of CIRP of the Corporate Debtor. Hence, in our
considered view, the related party is having no control in the CIR
Process. Therefore, the intention of a related party of initiating

the CIR Process shall always raise eyebrows...”

23. That the Corporate Debtor has averred that the Operational
Creditor has not made contributions in terms of the Addendum to the
Shareholders Agreement dated 23.05.2017, therefore, the Operational

Creditor in order to escape its liability has filed the present application
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under Section 9 of IBC, 2016. Hence, it has been argued by the
Corporate Debtor that the present Application to initiate CIR process

against it has been filed with a malicious intent.

24. At this juncture, we refer to the email dated 31.05.2019 sent by
the Operational Creditor to the Corporate Debtor (placed at Page 61-

62 of the Reply), the scanned copy of which is reproduced below :

ANNEXURE R-5 61

T
fE
I'C-Eﬁﬁm AG Srikanth &, «srikanthifi=aamag.com>

Fwed: Officlal mail respond for the porposal fram Tth of March
4 messages

Dinesh Panday =dineshif) saamag com> Fri, BMay 31, 2019 at 11 34 A

Toe Enkansh Saamag <srikanthi =aamag come>

Best regards

Direzch Pandey

Eaamag Growp

Zaamag House

B-72, Secior ST

Peoida 201301

L% India

Tel ;431 120 4710111 ™,
Fax : +81 120 4F17100 i
e, S 3 T OO |

+ mawm eems Forsared Messape =

Fromn: Borossanosa Enssa <ekena bogomolosaificonoepigroup.na= ‘_ﬁ g
Danle: Thu, Miay 30, 2015 ot 5:88 P

Zutyect Re: Official maill respond for the porposal from Tth of Manch H
To: Denesh Panday <dineshifiisaamag com:>

Co: Meevmsaess Bepa <vera.grishaevai@concepigroup . nu=

Demgr Mr. Dinesh Pamdey!

During the last thres months we henee dully tried o sohee current situston (aros= around the financial
and aperatonal status of the Indian IV} throwgh distussons and negotistions but unfortunatsy all
our sttEmpts have mot resolited noa motual solubcn that would mest all sharsholders’ interests.

Under &l these drcumstancss, we do bliews that 8 company's bankmneptcy is the only right and
aefficent soluton that sould sabsfy mberests of the compaTy's creditors a5 well &5 ks shearehobders
Wie would ke bo kindly draw your sttertion that one of the reasons for 8 dedsion of goang inmto
bankruptcy i the fact that (starfing from its launch) the Indian JV ha=s had no profitabilty. In
particular, there has been mo positiee sales trend o line with official Fmancisl Statement for the pear
H1B. This sitestion has been disoussed with you on several asocssiors (including our Sscoussons
regaring transfer to you Sl shares owned by us in the Indian W), But unfortunately we could nos
fownd comman Secision.

Taking imto scoount regsons mentiones aboee, and in order o stop and mitigate any further financist
burden &Snd risks for the compamy's sharshalders, we do Suggest irstisting & barkrpicy procedure
within the shortest period of time (but not later June 2019). For that purpose, we suggest o engage
& l=gal sthasor who would handie all necessary Sheps bo undértake the bankrupity process We are
looking forward bo recening your proposal on possible candidates of law firms.
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62

We would appreciate to hearing from you within this week.
Sincerely yours,

Best regards

Elena Bogomolova

25. From the perusal of aforesaid e-mail, it can be observed that the
Operational Creditor, on the date of writing the e-mail on 31.05.2019,
was of the opinion that the Indian Joint Venture (JV) of the Operational
Creditor with the Corporate Debtor was not profitable. Further,
through the said e-mail, it has been suggested to engage a legal advisor
to undertake the bankruptcy process of the Corporate Debtor. The e-
mail dated 31.05.2019 further reads as below :

“This situation has been discussed with you on several occasions
(including our discussions regarding transfer to you all shares
owned by us in the Indian JV), but unfortunately, we could not

find common decision.

Taking into account reasons mentioned above, and in order to stop
and mitigate any further financial burden and risks for the
company's shareholders, we do suggest initiating a
bankruptcy procedure within the shortest period of time

(but not later June 2019)...”

26. That the aforesaid communication clearly indicates that even
much before the date of default of 01.09.2019 mentioned in the present
application, on account of the dispute between the Operational

Creditor and Corporate Debtor over transfer of shares, the Operational
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Creditor had made up its mind to drag the Corporate Debtor into the

Insolvency process.

27. Per contra, the Applicant has submitted that non-transfer of shares
by the Applicant has no bearing on the admission of the application as the

Corporate Debtor has not claimed set off in terms of SHA.

28. As already observed by us in Para 21 above, both the Operational
Creditor and the Corporate Debtor are related parties. However, this
material fact has been concealed by the Applicant/ Operational Creditor
while filing the present application. Also, from perusal of the record, we
observe that there is a dispute between the parties as regards to transfer

of shares as per the Shareholders Agreement.

29. Since the intention of the Applicant, who happens to be a related
party of the Corporate Debtor, to initiate the CIR process will always raise
eyebrows, and further here it is a case, where the Operational Creditor,
even before the date of default, had made up its mind to initiate the
Insolvency proceedings against the Corporate Debtor, the possibility of
filing this Application under Section 9 of IBC with an intent to escape its

liability in respect of the transfer of shares cannot be denied.

30. That the Corporate Debtor has also raised a defense that there is a
pre-existing dispute between the parties. The Corporate Debtor has relied

upon the emails dated 31.08.2018 and 27.10.2018 in order to
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demonstrate that there is a pre-existing dispute between the parties, the

scanned copy of which are reproduced below :

ANNEXURE R-4 58
M Gmai! Rahul Ranjan <rahul ranjani@saamagexim.coms

Acoola lssues
1 message

Rahul Ranjan |.rarjani gEXITLOOm Fri, fg 31, 2018 at 327 P
To: Mnope Bonsiwiacos <igor bolsh oepigroup

Hi ligor,
Good Aftemoon 19

#As discussed | am highlighling few point which we can work on to improwve Acoola operation and sales.

1. Slok lsue

Sire setMo proper size sel recéived thats iends o non availability of siock

Meed more and more smaller size from the range 82-128.

Presemily receiving T0:30 ralic of girls and boys siock need fo increase number of shyles for boys as well.

mml siock= nesd stock prior of 01 month of any particular s=ason presently recaiving in Mid or end of
seasca.

Idare numibers of style in Maloo,

Mon avail ability of oocasions & Party-ware.

Meed more stock of Accesscries nal including ingerne and socks.

We need proper guantty for any particular style to start e-commerce business.

2Fund |ssue

* Rumning shart of fund as accelerated fme o imewe ans dméﬂ: business around 1.5 milion all logether and
fix experms il reaches io 1.8 million $at includes rental and salary Apart from this we have ofher
operafion expenses around 2 lacs as maresting mabenal, conweyance and other finance expense so it reached
o 2 milion a month.

L

+ Shop in shop location fo be focused as rentals ase higher on side and a5 a kids brand it difficul? to perform that
label | havwe approach all major Anchar store bul not able to freere angfhing right now. Expecied within 4.6
monin

+ Smaller sizes formal of siore- We should come with small sife store concept arcursd BI0-TO){ carpet size o
awoid heawy renials.

+ Logix siore closure-need o take decision to dioss logix slore a5 one year one mant is over and lock-in is 18
maonthsdPossession dabe-0dAugust' 1T)

# Meed approval and 50 K budget for ambiance for marketing as like o give paper advissment for one month on
Saturday & Sundaywill send proposed sapamtedy.

# Manager Operation and Sales - Az discusosd we need operation manager wia is strong in retail operational
can achieve sales target curently Yasmeen is more and more focus on staff managemen|, roaster and other
cperation aclvities == t=am is alsoincreased handlng one store is perfect for ber bul she alore is not able to
handle multiple siore and focused on sales along with day to day operafions.| cannof see any professional
aporoach o ncrease sales or store labsd infiative fo increase sakes,

+ Franchisee model on process but again due io high rental all fanchises interesied for % rent support from us
with lesser margin.| have got few opporfunilies in smaller fown bt its not worth doing in B and C dass cities as
sifting at Metro cities we are nof able o perdorn good. | can fix meeting with few masier franchises on your visit

o India.
Kindly share your apinion if nesd any cornectan. 'ﬁ".ll
Thank You & Best Regards, |
Rahul Ranjan[B0w)

Calt: +§1 $B1B543558 Towas
Skyperahuirangon 1804 H
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M Gmail Rahut Ranjan <rahul.ranjan@sasmagexim com>
Stock Issue-Acoola India

8 messages

Rahul Ranjan <rahul.ranjan@ssamagexim.com> Sat, Oct 27, 2018 at 322 PM

To: Virope Borswaxoe <igor.balshakovil conceplgroup.ru>
Cc: Exarepina Msawesno <ekalerina.ivashchenko@concepigroup.ru>, Dinesh Panday <dinesh@ssamag.com>, Vined
Poddar <vinod poddar@saamag.com>, yasmeen khan <yasmeen@acookindia.com>

M Igor,

As | have gone through the current consignment detail, | found B0% sfock is for summer,as we had planed this
consignment three month back(July) and now its winter here in India next three month it wil be winter only.rather than
poing for current supply | reguest you fo arange fresh supply with full winter clothing and this current consignment we
can plan in January =o that from February crward we can use these clothing for summer season.

Therefore request you to share winter stock sheet on priority and kindly arrange stock before 158 of Novemnber % run
store smoathly as currently we are lacking with the proper stodk of winter.

We have started operation at E-commerce site Tatacli and sales picking up day by day,but even they are forcing us
1o add mare and more winler stock to generate good sales,

Kindly take this as priority, Waitng for your confrmation.
Alse recusst Skype meeting on Menday,

Thark You & Best Regards,
Rahul Ranjan(8DM) \
Cell: +91 9818948998

Skyperahulranjon | 804

Banuwaxos Wrope <igor.bolshakovi@ conceptproup ru> Mon, Oct 29, 2018 2t 2:16 AM
To: Rahul Ranjan <rahul ranjan@saamagexim.com>
Cc: Minawewn Exarepuna <ekaterina.vashchenko@concepigroup.ru>, Dnedl Panday <dinesh@saamag.com>, Vinod

Dear Rahul,

I'm really surprised with the statements you're writing. Yes, you're nght - stock has been in preparation for a month
ans a haif but we've been waiting for confirmasions from your end and Dinesh's side. On 10" of Saptember | have
sent the list to get the final confirmation and straight after gelting confirmation we started preparation. You're right -
this delivery includes summer stock (thd ) but mostly tis is th,1.2 of 2018. And this list was validated by you and
feam. Yes, we were [ate but just because there was a lack with information flow from both sides.

Now on when we're ready to ship we're unable upon strange request. My question is - why the final check was done
only now?
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31. Per contra, the Operational Creditor has submitted that the
aforesaid dispute is moonshine in nature, since the emails do not raise any
dispute regarding quality or quantity of goods but only about the use of goods
in India on account of weather change. Further, these emails were sent much
after the invoices raised and goods delivered to the Corporate Debtor, which

were accepted by the Corporate Debtor.

32. In our considered view, the dispute vide emails were raised much prior
to the issuance of the Demand Notice. Therefore, a plausible contention has

been raised by the Corporate Debtor.

33. In sequel to the above, we conclude that both the
Applicant /Operational Creditor and the Respondent/Corporate Debtor are
“related parties” in terms of Section 5(24)(j) of the IBC 2016. Further, there is
a pre-existing dispute between the parties, which requires further

investigation.

34. In view of the discussion and reasons stated above, the present

Application is Dismissed.

sd/- sd/-
(L. N. GUPTA) (ABNI RANJAN KUMAR SINHA)
MEMBER (T) MEMBER (J)
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