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- S e IAI70(AHM)2021 in CP(IB) 497 of 2019
- Order under Section 60(5) IBC

~ IN.THE MATTER OF:

Office of the Collector of Electricity Duty Applicant

Vis ‘

Raj Kumar Podar RP of Vadraj Energy (Gu;arat) kd L Respondent
Order delivered on 02.08.2021

Coram:

Madan B. Gosavi, Hon’ble Member(J)
Virendra Kumar Gupta, Hon ble Member(T)

PRESENTS:

For the Appliéant
For the Respondent

ORDER

’  The case is fixed for pronouncement of order.

The order is pronounced in open court vide separate sheet.

- (MADAN B.
MEMBER (JUD
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' NATIONAL COMPANY LAW TRIBUNAL
~ AHMEDABAD |

1A/ 70(AHM) 2021 in
C.P.(IB) 497/NCLT/AHM/2019

[An Apphcat10n under Sechon 60(5) of the Insolvency and .
kBankruptcy Code, 2016]

In the matter of:

Office of the Collector of Electr1c1ty Duty,

Block No. 18, 7tk Floor,

Udhyog Bhawan, Sector 11, :

Gandhinagar-382010 ' .... Petitioners

- Versus

Shri Raj Kumar Podar,

Resolution Professional of M /s Vadraj Energy (Gujarat) Ltd.,
Practus Advisors Pvt. Ltd.,

C/o Smart Works, o |

12t Floor Tower 1, Indiabulls Finance Centre,

Senapati Bapat Road, Elphinstone,

Mumbai-400013. e ...Respondent

 Order reserved on 26 July, 2021
Order delivered on 02*¢ August 2021

Coram: MADAN B. GOSAVI, MEMBER (J)
- VIRENDRA KUMAR GUPTA, MEMBER (T)

Appearance...

, For'the Applicant ‘:"Advocate,: Mr. K.M Antani a.w. Advocate, Ms.
| - - Garima Malhotra. , |
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~ For theRespondent : Advocate, Mr. Devarajan Raman a.w. RP Mr. ..
, Rajkuar Podar. |

| ; 'ORDER
[ Per : VIRENDRA KUMAR GUPTA, MEMBER (T) |

1) Thrqugh ‘this application, the Applicant is seeking direction
| , ‘V from this Adjudicaﬁng Authority to the Resolution
‘ Professional to admit the claim of Applicant with respect to
- - the statutory dues to the tune of Rs. 42.74 Crores, which

repreSents principal sum of Elec’tﬁcity Duty as well as

interest upto J anuary, 2020.

2)  The facts, in brief, are that the Corporate Debtor had set up
a 50 MW power plant comprising of 2 Genérati_ng Sets of 25
MW each.k The Corporate Debtor for said Generating sets
applied for registration in Form C, which Wés granted by the
Applicant department on 04.06.2013. It is claimed by the
Applicant that Corporate Debtorywas liable to ’pay electricity
vduty undéf Rule 9 of the Bbmbay Electricity Duty(Gujarat)
.Rulés, 1986. However, Cbrporate Debtor defaiulted in
payment of said eiectri‘city duty since the commissioning of

~ the power plant. The Applicant filed its claim with the
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Resolutmn Professional in the ‘;C'bﬁ?;e;yéf CIRP proceeding,
which were initiated in respect of the Corporate Debtor vide
order of kthis Adjﬁdicating Authority dated 08.0 1’.2020. It is
furth’e‘r submitted that on‘ the E-mail sent by the Resolution
Professional on 24.03;2020, the Applicant submitted its
claims on 08.04.2020. The Resolution Professional, however,
on 29.06.2020 required documents tor be provided for
verification and admission of claims of the Applicant, to
which a detailed reply was submitte‘d by the Applicant on
09.07.2020. The Resolution Professional, however, vide its E-
mail dated 16.12.2020, on the basis of its interpretation of
the provisiéns of Gujarat Electricity Duty Act, 1958 rejected
the ciaims of the Aﬁpliéant. It is also submitted that response

g to E-mail of Resolution Prkofekssiorial rejecting the claim of
Applicant was filed on 20.07.2020, in spite of that Resolution

Pi'ofessional did not admit the claims, hence, this application.

3)  The learned counsel appearing on behalf of Applicant after
narrating'the:se basic facts took legal plea that Resolution

Professional 1s to act in administrative capacity and

, Resolutuon Professmnal does not have power to adjudicate
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" upon the claims submitted by a creditor, hence, such action

of Resolution Professional is against the mandate of law. For
this proposition, reliance has been placed on decision of the
Hon’ble Supreme Court in the case of Swiss Ribbons Pvt. Ltd.
& Anr. Vs ’Union of India &,‘ Ors. [2019(4) SCC 17] and in the
of Committee of Creditors ‘Of Essar Steel India Limited Vs.

Satish Kumar Gupta & Ors. [2019 SCC OnLine SC 1478].

On morits, the learned counsel contended that as per Rule 9
of Bombay Electricity’ Duty (Gujarat) Rules, 1986, the
Corporate Debtor, being a person other than a licensee, was
required to pay the duty after ge’tting the registration done in
prescribed Form C of said rule. It was also pleaded that the
Corporate Debtor was governed by the provision of :Section ,
4(2) or Section 4(5) of Gﬁjarat Electricity Duty Act, 1958,
howover, on enquiry ffrom the Benoh, the learned counsel
took stand that tho Corporate Debtor fell under the provision
4(5) of Gujarat Eleciricity Duty Act, 1958, as it was
generatmg electrioity for»consuniption of its parent company.

It'was also claimed that the Resohition Professional has

4| Pege




| IA/ 7TO(AHM) 2021 in
C.P.(IB) 497/NCLT/AHM/2019

e mﬁwrongly 1nterpreted the prov1s10ns of Electnmty Duty Act, o

1958 and Rules made thereunder in not admitting its claims.

| The Ie‘arned counsel\ for the Resolution Professional and

Resolution Professional 1n person appeared and made
subniiSsionS‘ in suppo’rtbf stands taken by the Resolution
Professional for not admitting the claim of the Applicant‘ The
Resolution Professional aléo f submitted that it had not
adrrﬁtted the claim, therefore, the issue of rejéction of claim
was not involved, hence, Resolution Professional did not act
beyond its méndate under law. It was also pleaded that
Resolution Professional was well within its power to not to
admit such clalm as per proﬂsmns of Code, as d1sputed

claims cannot be adm1tted 'mechanlcally by Resolution

Professional and in such sntuatmn the Apphcant could

approach th1s AdJudlcatmg Authorlty

We have considered the submissions made on behalf of both
the Jparties and material on record. As far as, first plea

regarding scope of 'responsibility, and nature of duties, which

can be perfofméd by*the Res,olution'ProfessionaJduring the
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“CIRP s concerned, i is Tioted that on commencement of =
CIRP, IRP is a'ppoinkt@d‘{o conduct CIRP, who publishes notice
under Section 13 inviting claims in terms of provisions of
| | Section 15 of IBC, 2016. As per Section 15 of the IBC, 2016,
sﬁch publi‘c announcement contains the last 'date of
submission of cla‘ims.’ As‘per Section 18(1)(b) of the IBC,V
2016, IRP is required to ‘réceive and collate claims submitted
by the creditors to himkpursuant to public announcement
made under Section 13 and 15 of the IBC, 2016. As per
Sectioﬁ 25(2)(e) of the IBC, 2016 Resolution Professional is
required to maintain and update the list of claims. Regulation
7t09 (A) of IBBIf(Ihsolv.ency Resolution Process for Corporate
- Persons) Regulaﬁons, 2016: (hereinafter called “CIRP
Regulatio‘ns”) 'prescribed the mode and manner in Which
claims wﬂl be filed by various categories of crediﬁors. The
existenc¢ of a claim by a creditor may be proved on the basis
of Varioﬁs_ documents as'préscri‘bed in such regulations. As
’p'er Regulation 10 ’of CIRP Regulaﬁons, IRP/RP’has‘ got the
power to call for"réuch o‘ther rve'vidence of clarification as it

. deems fit from a creditor for substantiating the whole or part

n
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"Sof its claims, As per Regulation 13, sreditor is required to

submit‘théproof of clalms within the specified period or latest
v,‘befor‘e‘90th day of the insolvency cbmmencement of the date.
Régﬁlétion 13 of CIRP Regulations provides for veriﬁcaﬁon of
claims and maintenance of list of creditors. Such list of
creditors Should céntain the details of amount claimed by
them,‘ the amqunt of their claims admitted and security
interest, if any.vTh\e IRP is also obliged to update such list. As
per Regulation 14, IRP/ Resolution Professional is required to
make best estimate of the amount of claim based on the
information avaﬂable with him, which cari also be revised
| subsequenﬂy on receipt of additional information warranting
Such revision. Thlis, IRP/ RP is not only required to receive
f‘and‘éollate the claims bﬁt it is also obliged to verify such
claims, as per 'regulations, if we look at‘t‘he provisions of
Regulation 13, it clearly provides for details as regard to‘
'a'xhount'claimed ’a’nd amount of claims admitted, therefore,
by“‘ne‘cessaxy irriplica‘tion,r it means that alli the claims
- submitted c’,annotk. be adrhitted as such. This is also so

because for resolution of insolvency of a Corporate Debto;\//

7| rage




o processing is prescribed in the Regulation narrated Dbriefly

| 1A/ TO(AHM) 2021 in
C.P.(IB) 497/NCLT/AHM/2019

" claim amount is the most significant aspect. It is not only the

amount but nature of SLich claiifns as well as security interest,
if any, is also to be ,determizied by the IRP/RP. This aspect is .
also Signiﬁ‘cant frOmith‘e perspective of settlement of claims.
In our View, i'f'this con.ten'tioni of the Applicant is admitted
then the very purpose ef ’appointing IRP/RP shall be defeated,

as in that situation every claimant would approach this

‘Adjudicatingi Authority only because even COC is not

empowered to take a final call in respect of said aspect. It may

also be useful to mention that Section 18(1)(b) of IBC, 2016

~ uses the term “Collate”. This word has not been defined in

the Code, however, as per Merriam—Web‘ster Dictionary, this

_term means (a) to compare critically (b) to collect, eompare

| carefully in order to verify and often to integrate or arrange in

order. As ‘per' free di’ctic’)nary’, it means to examine and
compare‘cayreﬁillyi in order to note points‘of agreement or
kdisagreement. The term ?‘Collate” also means the grouping
together of related ite'rris ‘td provide a record ef everits and

facilitate further processing. The procedure 'for’ further
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IRP or RP to verifyfthe claifns, The process of verification
involves ‘ authéntication or | conﬁrmation of truthfulness.

- However, RP in this ‘pro'cess cannot aci: in arbitrary manner.
Iri case of any doubt as regard to legality of claim and that
~too of this magnitude, Resolution Profe‘SSional is duly
empbwéred to take legal Qpinion so that mattef can be closed
in a satiSfactory manner vﬁthout approaching this Authority
to the exfent possible. Thus,’ éonsidering this legal position,
we hold that RP,’ though no‘t‘ having power to adjudicate upon
the claim is duty bound to discharge his duti‘eskas regarding

to collation of claims'

f 7) - In this legal ~backgrouﬁd, ﬁow we would examine the facts of
this mattéf. It is noted' that in the present case, RP himself
has approached ‘vthe‘Applicant to file its claims, if ,ariy, with
all neceSSary dbcumcrits and the claim has been made
thereafter. The RP also requested to file additional
| ’d'ocmﬁaents.‘i ’Till | this stage‘l nothing appears ‘to be wrong,
‘hbwév"er, ’t_hereaftefu ‘thé' RéSQlution Professional | has not

* admitted the claim for ‘the reason that there is no legal
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"?é'fffhablhty to pay suchf Atiount of such Electnmty Duty based

upon ‘the 1nterpretat10n of the provisions of Section 4(1) of
Gujarat Blectricity Duty Act 1958. It is also to be noted that
earlier the parent company of the Corporate Debtor who has
consumed the energy generated by the Corporate Debtor
approached the Competent Authority to grant exemption
under 'Sectio»n 3(2)(vii) of the relevant statute, which was not
granted. The Applicant has also proVided the details of duty
payable from March, 2012 to March, 2019, which amounts
to Rs. 42.74 Crores. In the first E-mail sent on 24.03.2020,
the RP has admitted that the Corporate Debtor was supplying
power to its holding company. It has also been mentioned
that both entities Were sharing the same premises and staff.
It ie also stated that the holding compaynyywas undergoing
winding up process under Companies Act, 2013 before

Hon’ble Bombay High Court. Now, we come to the merits of

- the claim filed by the Applicant, it is not in dispute that

‘application by the Corporate Debtor has been made in Form-

C, Wthh is prescribed for a person who is governed by

Section 4{2) and 4(5) of the.GuJarat Electr1c1ty Duty Act,
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‘ apphcat1

“under Rule 9 of Bombay Electn(:lty Duty (Gujarat) Rules,
, 1986 It is also noted from the reply of the Apphcant thatin
case of Apphcabﬂlty of Section 4(1 ) of the Gu_]arat Electricity
Duty Act, 1958 prescnbed Forms are A and B and govermng
: rule for this promsmn.’for completlon of formalities is Rule 3
 of said Rules. Thus, on this basis oniy it can be said that the
RP has not correctly apprémated the provisions of 11ab111ty |

and has wrongly mvoked the prov1s1ons of Section 4(1) of the

' .GuJarat Electricity Duty'Act, 1958 for disputing the claim
filed by the Applieént, whereas, in the present case Section

- 4(2) or Section 4(5) Gujarétv Eleetficity Duty Act, 1958 is
, applicable;‘Aecord’irigly",' we direct the«RP to consider the

s

|

|

St claim of - the Applicant and admit the same after due
verification as per relevant provisions of IBC, 2016 and CIRP

| Regulations, 2016.

| '8) - We may further add that Apphcant/ Creditor has glven
deteuled reply narratmg the legal pos1t1on Wthh would be
applicable and no reply has been given by RP to the Apphcant

- oh such legal SubmiSSions. The RP has also not taken a legal

"o
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| opinion has been broug‘ht on record. Further, it is generally
k ‘obseryed that ey‘en for small issues like applications under
Section 19(2) of the IBC, 2016, ‘the legal counsels ~are |
appointed and argue the matter before this Adjudicating
‘Authority, hence, it does not Stand to reason as to Why} RP
~ did not consider it appropriate, in the present case, to take a
klegal opinion before not admitting such‘ claim of this
magnltude ofa statutory body and disputing the same relying
~ona prov131on of Sectlon 4( ) of GuJarat Electrimty Duty Act

1958, Wh1ch even to a layman Would not be found to be
applicable, 1f more fact of ﬂhng of an apphcatmn in Forrn C
“and registratlon granted by competent authority is taken into

| ,’consideration.' Thus, '«accor'ding t’:o us it is a case where
Resolution Professional has ;di‘sput_ed the claim for the sake
of disputing"k and Without any substantial reason. Thisvhas
resulted into burdening of this Adjudicating Authority; hence,
in our opinion vReSOlution 'Professional needs to be made
‘ 11ab1e and accountable for th1s Accordingly, we impose a cost

of Rs. 50 OOO / (Rupees Fifty ThouSands Only) on Resolut10n




- (VIRENDRA KUMAR GUPTA)
MEMBER (TECHNICAL) MEMBER (JUDICIAL)

Abhishek
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personal account to Pr1me Mlmster Rehef Fund and submlt

the proof of payment along with acknovvledgment of receipt of

'payment, W1th1n 10 days.

rAccdrdingly, this Vapplication is allowed and disposed of in

above terms.

SAVI)
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