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ORDER

PER: SH. L. N. GUPTA, MEMBER (T)

The present IA No. 3316 of 2020 is filed by Mr. Subhash Kumar

Kundra, Resolution Professional (now Liquidator) (hereinafter referred to as

the ‘Applicant’) of Classic Bottle Caps Private Limited under Sections 45, 49

& 66 read with Section 25(2)(j) 60(5)(a) of IBC 2016 seeking the following

reliefs:

{(a)

b)

d)

Allow the present application;

To direct the Respondent No. 2 & 4 to forthwith pay a sum of Rs. 69.93
lakhs (sixty nine lakhs ninety three thousand only/-) to Corporate
Debtor along with interest at the rate of Rs.18% p.a.;

Alternatively, Treat the above transactions as undervalued
transactions under Section 45 of the Code and transactions with
intent to defraud the Creditors under Section 49 of the Code and pass
necessary orders under Section 48 & 49 of the Code; and

To treat the above transaction as fraudulent transaction under Section
66(1) and direct the Respondent 1, 2 & 4 (proprietorship concern of
Respondent No.1) to forthwith pay a sum of Rs.69.93 Lakhs (sixty
nine lakhs ninety three thousand only/-) along with interest at the
rate of Rs.18% p.a. calculated till date of passing of order under this
Application as per Section 66(2);

Pass such other or further order/order(s) as may be deemed fit and
proper the facts and circumstances of the instant case.”

2. Stating succinctly, the facts of the case are that the Operational

Creditor, GAC Shipping (India) Private Limited filed an application bearing No.

(IB)-2144(ND) /2019 under Section 9 of IBC 2016 for initiation of the CIR

process against the Corporate Debtor M/s. Classic Bottle Caps Private

Limited. This Adjudicating Authority vide order dated 13.02.2020 initiated the
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CIR process against the Corporate Debtor and appointed Mr. Rattan Chaudhry
IP as an IRP of the Corporate Debtor. Subsequently, on the recommendation
of COC, he was replaced and Mr. Subhash Kumar Kundra IP was appointed
as RP vide order dated 11.06.2020 of this Adjudicating authority. Further, the
CD has been ordered to be liquidated and Mr. Subhash Kumar Kundra has

been appointed as Liquidator. vide order dated 20.04.2022.

3. During the course of the hearing on 12.11.2021, the Applicant sought
time to amend the prayers in the instant IA by deleting prayer (d) relating to
Section 66 of IBC 2016. Accordingly, the applicant filed an IA-639/2022 to
amend the prayers in the instant IA-3316/2020, which was allowed vide order
dated 08.02.2022 of this Adjudicating Authority. The revised prayer in the
instant IA-3316/2020 reads thus:

“a) Allow the instant application;

b)  To direct the Respondent No. 2 & 4 to forthwith pay a sum of Rs. 69.93
lakhs (sixty nine lakhs ninety three thousand only/-) to Corporate
Debtor along with interest at the rate of Rs.18% p.a.;

c) Alternatively, Treat the above transactions as undervalued
transactions under Section 45 of the Code and transactions with
intent to defraud the Creditors under Section 49 of the Code and pass
necessary orders under Section 48 & 49 of the Code; and

d) Pass such other or further order/order(s) as may be deemed fit and
proper the facts and circumstances of the instant case.”

4. It is stated by the Applicant that the Corporate Debtor (CD) is a private
unlisted company incorporated on 13t April 2000 in Delhi/NCR and

registered under the Registrar of Companies (NCT of Delhi) under the

Companies Act, 1956. The CD is a manufacturer and exporter of Aluminium
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Closures, PVC Shrink Capsules and Flexible Packaging Products produced

exclusively for Wines, Sparkling Wines, Liquor, Beverages & FMCG Products.

5. The Applicant submits that Respondent No. 1 & 2 are members of the
Suspended Board of Directors of the Corporate Debtor. Respondent No. 3 is
a Job Work Customer of the Corporate Debtor and Respondent No. 4 is the

proprietorship concern of Respondent No.1.

0. The Applicant/RP (now, Liquidator) has filed its written submissions
and stated that the Corporate Debtor and Respondent No. 3 i.e., Metal Craft
Bottle Seals LLP entered into the alleged unsigned and unstamped MOU on

01.04.2019 (pages 32-36 of the Application). It is further stated that-

6.1 As per clauses - 1.2, 2, 2.3, 2.5, 3.6 of the said Agreement, Respondent
No. 3 was to provide the raw material and packaging material at its cost to the
Corporate Debtor for the purpose of manufacturing Aluminum and other caps
for the bottles. Respondent No. 3 agreed to pay consideration/charges for job
work to the Corporate Debtor as per prevailing market rates mutually agreed
between the parties from time to time. Further, it was also agreed that the
consideration or proceeds from the Job work will be credited by R-3 to the
Corporate Debtor’s Account No. 512020010014588 held at City Union Bank,

Karol Bagh Branch.

6.2 As per the Applicant, the R-3 made certain payments for the Job work
charges to the accounts of CD, R-2, and R-4 (page 159 of Rejoinder). Out of
the payments made between April 2019 to September 2019, only

Rs.15,00,000/- was paid to the Corporate Debtor on 29.06.2019 for the job
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work performed by it and the rest Rs.69.93 lakhs were paid to the personal
accounts of R-2 who is the suspended Director and R-4 which is a

proprietorship concern of Respondent No. 1.

6.3 CIRP was initiated on 13.02.2020 and Mr. Rattan Chaudhry (IBBI/IIPA-
002 /IP-N00325/2017-2018/10930) was appointed as IRP. Subsequently, the
Applicant, who was appointed RP on 11.06.2020, took over the charge of the
CD on 18.06.2020. During a visit on 18.06.2020, the Applicant observed
nearly 70 workmen were working at the plant of the CD situated at Palwal. On
inquiry about the work being performed at the plant, the Promoters/Ex-
directors shared a copy of the alleged Agreement dated 01.04.2019 between
CD and R3 on 22.06.2020 which was unsigned and unstamped. No board

resolution could be provided by the Promoters.

6.4 Till the date of taking over charge by the Applicant, the operations at
the CD’s plant situated at Palwal were going on, there was an outstanding
liability of GST of Rs.6,72,640/- and Electricity charges of Rs.4,49,061/- for
the period from the commencement of CIRP till 11.06.2020. It is pertinent to
mention that though liabilities were being incurred in the name of CD, no
money flew into the bank account of the CD for any work performed from the

commencement of CIRP till the date of taking over charge by the Applicant.

6.5 Accordingly, numerous communications were made between the
Applicant and the Promoters. In the following instances, the Respondents
admitted to having received the job work charges of the Corporate Debtor to

the personal accounts of the promoters:
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Date Particulars Page No.

02.07.2020 | The R1 Promoter informed that R3 made | 96-97 of
payments to personal accounts of Shiv | Rejoinder
Shankar Seth and Sanjeev Set for the
purpose of salary & wages distribution of
employees of CD.

09.07.2020 | RP conducted 3™ meeting of CoC wherein the | 102-118
Promoter R1 stated that “£frere s o | Relevant 106-
eparative pbank sccowunt as aff hHe | 107

accounts are efther frozen or fnactive.
hrence alf the job work fransactions are
efther rowflfed throwuglhr Afs/other
Directors personal Bank ArXcs or
througlr adivstment of expenses” The
minutes were approved in next meeting of
CoC. Needless to point that there was also

huge wariation in stock, debtors & Job work

(Rejoinder)

payment
11.07.2022 | The Promoters provided summary of | Page 11 Para
payment received in wvarious forms. Which | 9/ Page 134 of

reflected that Rs. 29,10,000/- was received
by RZ-Sanjeewv Seth and Rs. 40,73,000/- was
received by R4 5S55 Food Proprietorship
69,83,000/- in their
personal account. The R1 stated in the mail
that “FPlease npofe we have recelved
excess payment from owr vendor and
hHence reguest you fo Kindly alfow us fo
get fhre workers o tfye plant fo process
and dispatch the material recelved from
metal crart.”

concern of R1 i.e.

Rejoinder

16.07.2020

R3 provided ledger of CD in its books which
showed payment of Rs. 15 lakhs in June 2019
to the bank account of CD; which suggests

137-148
Relevant from
143

that the bank account of the CD was

operational.

(Rejoinder)

18.07.2020 | R1 also provided bank statement of CD | 152
showing entry of Rs. 15 lakh received from | (Rejoinder)
R3 on 29.06.2019

21.07.2020 | R3 provided the details of the payments | 159
made to the CD, R2 and R4. {Rejoinder)

25.07.2020 | R1 mailed to Applicant that R3 has | 161

made an__ excess payment to the

directors in the form of an unsecured
loan to make payment of salary and
wages. He further goes on to state that
if any amount would have been routed
through the bank channel then the

Bank would have adjusted it against
the dues.

(Rejoinder)

IA. No. 3316/ND/2020 in (IB)-2144/(ND)/2019
GAC Shipping (India) Pvt. Ltd. V/s. Classic Bottle Caps Pvt. Ltd.

Page 6 of 61



6.6

6.7

It is further submitted by the Applicant that:

(a) R1 vide his mail dated 02.07.2020 stated that R-3 paid an amount
of Rs. 69.93 lakhs “as an advance payment against consideration of job

work services” into the personal bank accounts of R-2 and R-4.

(b)  The 3rd meeting of CoC was held on 09.07.2020, where R-1 stated
that since no bank account was operational, job work charges were
routed through their personal bank accounts. On the contrary, the
Respondent provided the bank statement, wherein the CD received Rs.

15 lakh of job work charges on 29.06.2019.

(c) On 11.07.2020, R-1 added that invoices were generated for
Rs.49,02,313/- against which R-3 made a total payment of Rs. 1.24

crores, and out of 1.24 crores, 70 lakhs were paid to the promoters.

(d) On 25.07.2020, R1 stated that he received this amount as an
unsecured loan for making payment of salary and wages, if they had
received it in the Bank Account, the bank would have adjusted this
amount against their dues. Also, promoters never produced any

document for making payment of salary and wages.

It is stated by the Applicant that all the while when payments were being

made by R-3 into the personal accounts of the Promoters, the Bank Account

of the CD was functioning. The Promoters admitted that they took the money

into their personal accounts to defraud the creditors and if they had not done

so, the Bank would have adjusted the money against the outstanding loan

amount.
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6.8 During the hearing held on 05.02.2021, this Hon’ble Adjudicating
Authority inquired from the Respondents as to how the unsecured loan was
granted to them by R-3, since no such document was placed on record by
them in the replies to the Application. The Respondents for the very first time
produced a signed but un-stamped job work agreement dated 01.04.2019 and
a signed but un-stamped unsecured loan agreement dated 01.04.2019 by way

of an additional affidavit.

7. The Respondents No. 1 and 2 filed their additional affidavit dated

13.02.2021 and stated the following:

7.1 That there existed a single arrangement between the Corporate Debtor
(CD) and Respondent No. 3 - that of the Job Work Agreement dated
01.04.2019. Prior approval was duly taken from the sole financial creditor
(namely, City Union Bank) and the terms of the said agreement were vetted by

the said sole financial creditor.

7.2 Under the said agreement, the following transactions of receipts and

expenses took place between CD and R3:

i Particulars Amount {(Rs.)
A. | Amounts Invoiced

- Job work 47,53,633/-
- Rent 1,48,680/-

Total 49,02,313/-!

B. | Amounts received

- In bank account 15,00,000/- |
5 - Tax deducted at source | 80,708/- .
- Paid (on account} to 38,38,579/- |

utility suppliers !
Total 54,19,287/-

5,16,974/- |

| C. | Net Surplus with CD {A-B)
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The summary details of the Job work income and rental income are filed in

Annexure - 2 (Colly). The summary details of TDS are as under:

S. No. vf:;“:{; / Date Amount (Rs.)
1. 75 01.07.2019 ' 30,000
2. 144 31.08.2019 3,017 |
3. 205 30.09.2019 ) 9,897 |
4, 237 31.10.2019 9,513
5. 282 30.11.2019 1,875
6. 319 31.12.2019 4,908
7. 373 31.01.2020 8,453
8. 399 28.02.2020 11,552 |
9. 404 31.03.2020 407 |
10. 6 30.06.2020 1,086
Total Rs. 80,708

7.3 The summary details of payments made to suppliers of CD on account

of CD are as under:

S. | vch No./ Amount
MNo. Date Particulars Inv. NMo. {(Rs.)
1. 18.04.2019 Electricity Expenses &3 1,993,446
2. 07.05.2019 | SHY Energy Pvi. Ltd {Rohtak} 10 1,33,535
3. 22.05.2019 | SHV Energy Pvt. Ltd {Rohtak)} 16 67,864
4, 24.05.2019 Electricity Expenses Pavable 19 1,83,279
5. 12.06.2019 | SHY Energy Pvt, Ltd (Rohtak) 27 1,39,630
6. 29.06.2019 SHY Energy Pwvi. Ltd 31 72,213
i 7. 01.07.2019 Electricity Expenses 35 1,868,034
8. 06.07.2019 SHY Energy Pvi. Ltd {Rohtak}) 41 72,887
9. | 25.07.2019 | Electricity Expenses a4 1,41,763
Guru Nanak Hospitat
{emergency treatment of
10. | 30.07.2019 | worker) 104 75,000
11. 31.07.2019 SHV Energy Pvi. Ltd {(Rohtak) 49 1,200,675
12, | 06.08.2019 | SHWYW Energy Pvt. Ltd {(Rohtak) 51 1,20,675
13. [ 20.08.2019 SHW Energy Pvi. Ltd {Rohtak) 59 1,15,601
14. | 26.08.2019 | Electricity Expenses R=r0 2,26,151
15. | 05.09.2019 SHY Energy Pvi. Ltd (Rohtak) i o3 1,110,418
16. | 18.09.2019 Electricity Expenses I 66 2,16,562 |
17. 19.09.2019 SHYW Energy Pwt. 40 IBphtak) &7 1,12 314
18. | 01.10.2019 | SHV EnergyPvieTid GUpRLa k™ 74 56,370
19. | 23.10.2019 | Electricity £xpgenses oh g™\ 82 2,16,480
20. | 18.12.2019 | SHV Enerfy Pvl. L@ YRobSaR ) | 144 1,83,634
21. | 18.01.2020 | SHV Energy |Byt. Ltd [R€htak)) 188 1,89,175 |
22. [ 20.01.2020 | Electricity Expenses ! 189 1,77,426 |
23. [11.02.2020 | SHV Energy Pvt. Ltd (Rohtak) 198 1,95,468
24. | 24.02.2020 | Electricity Expenses _ 201 2,28,245
25. 113.03.2020 | SHV Energy Pvt. Ltd {Rohtak} 207 1,50,868
26, 26.05.2020 | SHY Energy Pvt. Ltd { Rohtak) ! 1 1,50,866
| Total | Rs. 38,38,579
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7.4 The above-mentioned payments were made to legitimate 3rd party
utility suppliers and against legitimate expenses for the works carried out by
CD. All bills were put into the custody of RP and a copy of the ledger is already

on record as Annexure I (Colly) to reply in IA no. 3316/2020.

7.5 In order to ensure smooth delivery on a job-work basis, the CD was
forced to take shelter under clause 2.1 of the vetted job-work agreement to
request R-3 to make direct payments to utility suppliers because its bank
account was overdrawn on relevant dates and any credits therein would have
gotten adjusted against only one creditor to the detriment of workers and other

creditors.

7.6 The said sum of Rs.15,00,000/- was received by CD on 29.06.2019. The
CD received in excess a sum of Rs.5,16,974/- from R-3 under the said
agreement. There was no transaction of any kind between CD and R-3 other
than the job work transactions. All amounts that were receivable from R-3
under the job work agreement were duly received and accounted for in the
books of CD. Further, all amounts received from R3 were utilized only in the

operations of CD for payments to workmen and utility suppliers.

7.7 No money receivable by CD under the said job work agreement has been
received in the accounts of R-2 & R-4. The transactions among R-2, R-3 & R-
4 were separate, unrelated, and alien to the job work agreement. Such

transactions were part of personal loans availed by R-2 and R-4 from R-3.

7.8 The law permits promoters to make contributions in any of the following

manners:
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a) by directly injecting money into the company's account and

deploying it for the company's use; alternatively

b) by making on-account payments for the company's needs and

registering a corresponding entry in the company's books of accounts.

In the instant case, promoters made their contribution by way of the latter
means. Therefore, sums of Rs.29,10,000/- and Rs.40,83,000/- were
personally expensed by R-2 & R-4 respectively, on account of CD and
corresponding entries of unsecured loan were duly recorded in the CD's books,
which are in the custody of the RP. The alternative means of making

promoters' contribution was adopted due to the following reasons:

a) The bank account of CD was frozen by the income tax authority

on 18.03.2019 and the expenses were urgent to be paid.

b) Workmen dues were piling up, and further delays would have
halted factory operations. Because the bank accounts of CD were
overdrawn on the above-mentioned dates, workmen dues and other

urgent supplier dues were cleared in the interest of CD.

Accordingly, sums of Rs.29,10,000/- and Rs.40,83,000/- were paid by R-2 &
R-4 (being promoter/promoter concerns) respectively from their personal

accounts on account of the CD towards various heads of expenses of CD.

7.9 The details of amounts received from R-2 & R-4 and payments made

there-against are duly reported in Tally, the custody of which is with the RP.
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7.10 There was no occasion where the CD carried out job work for R-3 at
rates below the prevailing market rates. Also, the RP neither asserted any such
averment nor made any inquiry into prevailing market rates or presented any
inquiry to assist this Hon'ble Tribunal in assessing the impugned job-work

transactions against the benchmark of market rates.

7.11 No audit was carried out by RP before filing the instant application. It
was only after Respondent took an objection in reply in IA-3316/2020 that
auditors were appointed by the RP. No finding of such audits has still been

brought before this Hon'ble Tribunal.

7.12 Therefore, the said transactions do not attract provisions contained in
Ss. 45, or 48, or 49 or 66 of IBC, 2016. Further, all such payments were in
actuality utilized only in CD's business operations for meeting out dues of

workmen and other creditors.

8. The Respondents Nos.1, 2 & 4 have also filed their written submissions
stating that in the present case, R-1 and R-2 are promoters and ex-directors
of the CD and R-4 is a proprietorship concern of R-1. R-3 is an independent
entity that had contracted with the CD to perform job work on the material

sourced by R-3. The Respondents have further submitted the following:

8.1 By way of the present application, the following transactions are

attempted to be brought into the ambit of Sections 45 and 49 of IBC 2016:

a) those originating from Job Work Agreement (JWA) dated
01.04.2019 between CD & R-3;
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b) those originating from Loan Agreement dated 01.04.2019 between
R-2 & R-3 (hereinafter LA-1); and

c) those originating from Loan Agreement dated 01.04.2019 between
R-4 & R-3 (hereinafter LA-2).

8.2 It is submitted that a joint reply on behalf of R-1, R-2 & R-4 was filed
(under dy. no. 0710102077272020/1 dated 20-09-2020) and taken on record.
Also, in compliance with the order dated 04-09-2020, R-1 & R-2 had filed
affidavits dated 03-10-2020 (dy. no. 0710102070492020/3 dated 18-10-
2020). Further, in compliance with the order dated 05- 02-2021, R-1 & R-2
had filed identical additional affidavits dated 13-02-2021 on 15-02-2021 and

20-03-2021 respectively.

8.3 The JWA was executed in the ordinary course of business by the CD
with R-3. Prior to its execution, the sole lender, the City Union Bank granted
approval to the CD to execute the JWA by way of issuing "No Objection
Certificate" (Page 17 of the additional affidavit of R2 dated 15-02-21). The
validity of the JWA has been admitted by the respondent and the NOC by City
Union Bank has not been rebutted. The nature of transactions proposed to be
carried out under the JWA was in the ordinary course of business of the CD.
The JWA neither restricted the CD from carrying out production under its own
brand nor restricted it from adding more job-work customers to its portfolio.
In this regard, the mere requirement was to obtain the prior consent of R-2 for
adding such new job-work customers. Further, the JWA provided a
transparent pricing mechanism and it did not envisage the transfer of any

asset of the CD. All works carried out under the JWA are duly recorded in
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great detail under the ledger for R-3 maintained by the CD in its books. All
invoices, vouchers, and other documents recorded in the said ledger are in the
custody of the RP. The summary of income booked under the JWA by the CD
against the R-3 as extracted from the said ledger is tabulated under para S of

the additional affidavit of R-2, which is already noted in para 7.2 above.

8.4 It follows that (a) the consideration of value for each transaction has
been provided for in its books by the CD at prices stipulated in the JWA and
(b) the prices stipulated in the JWA are transparent and in accordance with
the prevailing market rates. There is absolutely nothing on record to dispute
this. What is left to be determined is whether the consideration of value
provided has been received by the CD. In this respect, regard may be had to
the table reproduced in para 7.2 above. The receipts of Rs.54,19.287 /- were
neither denied nor disproved by the RP in any of his pleadings or subsequent
affidavits. On the other side, R-2 in his additional affidavit dated 13-02-21
under para 6, 7 and 8 narrates details of each receipt recovered by the CD
from R-3 under the job-work agreement. Para 7 provides the breakup of total
TDS (standing at Rs. 80,708/-) against each voucher/invoice. Para 8 provides
the break-up of payments made by R-3 on behalf of CD to the suppliers of CD.
It is to be noted that these payments were made in accordance with the
provisions of JWA. Para 8 cross-references each payment against the relevant
voucher/invoice no. It is important to reiterate that all invoices, vouchers and
other documents recorded in the said ledger have been put into the custody
of the RP, which fact has been duly affirmed by him in his affidavit dated

27.09.21 placed before this Court under IA-2763/2020 in the present main
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petition. Therefore, it follows that the entirety of the value of consideration
that has been provided for by the CD in its books/ledgers has been evidently
and traceably received by the CD. We have already seen that the consideration
of value for each transaction has been provided for in its books by the CD at
prices stipulated in the JWA and (b) the prices stipulated in the JWA are
transparent and in accordance with the prevailing market rates. There is
another aspect to this - no statutory audit or transaction audit was ordered to
be conducted at the time of filing the present application. Both audits were
ordered to be conducted only after the answering respondents raised an
objection by way of their joint reply to the present application. Nevertheless,
in the meanwhile, both the statutory audit and the transaction audit were got
completed. However, no findings of the audits have been placed before this
Hon'ble Court to support the allegations of the present application. In fact, the
applicant states in his additional affidavit dated 27-09-2021 in the present
application that the transaction audit report has been filed in support of IA-
4382 /2021, which application is made under the provisions of s. 66 of the

Code.

8.5 The LA-2 transactions were carried out under the Loan Agreement
executed between R-4 & R-3 on 01.04.2019. The loan agreement runs on
pages no. 28-31 of the additional affidavit of R-2 dated 13-02-2021. The
execution and validity of the loan agreement have been admitted by all the
respondents. It is pertinent to note that R-4 is an independent proprietorship
concern of R-1 who is the erstwhile promoter of CD. It is also important to

note that the CD was suffering financial distress at the time. In view of the
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three-year tenure of the JWA, which in itself was brought into force on the
production strengths of the CD, R-3 agreed to grant an unsecured loan to R-
4 for a sum of Rs.50,00,000/- repayable on the terms stipulated in the loan
agreement. As submitted under para 18 of the additional affidavit of R-2 a
sum of Rs.40,83,000/- was availed under the loan agreement. Further, the
proceeds were utilized by R-4 towards paying out the dues of several
operational creditors of the CD and the manner of utilization has been stated
by the R-1 in the affidavit dated 03-10-2020 dated 18-10-2020. The expense
of Rs.40,83,000/- incurred by the R-4 on behalf of the CD has been duly
recorded in the ledgers of the CD. It is submitted that the factum of expense
personally incurred by R-4 on behalf of the CD and the documentary evidence
available in respect thereof same has neither been denied nor disproved by
the RP. Therefore, the bona fide of the LA-2 transactions is made out,
particularly when there is nothing adverse has been reported in the
transaction audit. It is clear that there is nothing in the transaction report to
support the contentions of the present application otherwise the same would
have been put forth for the purposes of rebuttal. It is important to note that
the JWA transactions have been proven to have been concluded in a fair

manner.

8.6 Having regard to provisions of sections 45-49 of the Code along with
regulations framed thereunder, it is clear that the scheme envisages a
formulation of determination on the part of a resolution professional, which is
distinct from an opinion. Sub-regulation (1) of Regulation 35-A requires the

RP to form an opinion on whether the corporate debtor has been subjected to
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any transaction covered under sections 43, 45, 50 or 66. Once such an opinion
is made, sub-regulation (2) of Regulation 35-A requires the RP to make a
determination. Clearly, a difference has been carved between opinion and
determination. The opinion has to cross the hurdle of determination before an

application can be preferred before the adjudicating authority.

9. The RP too filed its Affidavit in compliance with the order dated

05.02.2021 stating the following —

9.1 The tally record provided by the promoters only had entries up to
17.03.2020. There was no data to show what work was performed at the
factory premises of the CD since the insolvency commencement date against
which liabilities of GST and electricity dues were generated and remained
unpaid. It is reiterated that even after operating the factory of the Corporate
Debtor, not a single penny was received by the CD rather, on the contrary, a
liability of Rs.6,72,640/- towards GST and Rs. 4,49,061/- towards electricity

charges was accrued by the CD.

9.2 Respondent No. 1 admitted this fact in his evasive reply dated
02.07.2020 that the Metal Craft (R-3) made payments to Mr. Shiv Seth's
Proprietorship concern (R-4) and Sanjeev Seth (Suspended Directors/R-2) in
their personal accounts as advance payment towards job work charges. For
most of the information sought, the promoter replied either no records were
maintained by the CD or information is at the factory and the RP may find on

its own. The promoters admitted that no secretarial records of the Company
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were maintained such as minutes of meetings, inventory list and FAR, and

other statutory records a company needs to maintain under law.

9.3 In the third meeting of the CoC conducted on 09.07.2020, the
promoter/R1 admitted to receiving the money in his personal account. The

relevant extracts of the discussion are reproduced below:

“4.  The Chairperson informed the CoC Members that on the visit to the
Factory at Palwal on June 18th, 2020, it was observed that the Job-work
was being carried and around 70 workers/ employees were working in
the Factory. The team of the RP enquired from the Suspended Board of
Directors to inform of the particulars of all parties on whose behalf the
Corporate Debtor is performing the Job Work and to detail the volume of

the work that Corporate Debtor carries per month.

5. It was further enquired how the sale proceeds of the Job-work

charges are being routed and through which Bank A/ C.

6. Mr. Shiv Seth, Member of the Suspended Board of Directors

informed that there is no operative Bank A/C as all the accounts are

either frozen or inactive, hence all the Job Work Transactions are either

routed through his/ other Directors Personal Bank A/cs or through

adjustment of expenses.

The undersigned further updated the CoC members that there is a huge
difference between the figures recorded in the tally of the CD and the
statements provided by CD to the Bank.

9.4 Further Respondent No. 1 himself vide e-mail dated 25.07.2020,

informed the RP as follows:

“2.  As explained earlier, the payments made by the metal craft are
either made directly to meet the cost of electricity or gas expenses for the

factory and balance payment has been made to the promoters and
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sister concern to meet the expenses for salary and other expenses
payment of the company. In fact, they have made excess payments
to us in the shape of an unsecured loan on personal basis. In a way
the directors have taken on personal liability to reduce the liability on the
company. Tally ledgers of Mr. Sanjeev Seth and SSS Foods have been
attached for your perusal which were shared earlier also. The proceeds
against the Job Work were routed as above because if any amount
is deposited in the bank account of the company the same would
have got adjusted against the dues and we would not have money

to make payment for salary etc.”

9.5 When a payment of Rs.15,00,000/- could be received from the R-3
directly into the account of the CD on 29th June 2019, there was no reason as
to why the remaining proceeds against the job work were routed through the

accounts of the promoter or the sister concern.

9.6 The Respondents/Promoters changed their stance, from their statement
that money was taken into their personal account since the bank accounts of
Corporate Debtor were frozen, in the third meeting of CoC on 09.07.2020 to
that the money was taken in the form of an unsecured loan by the promoters
from R-3 because if the amount was taken in the bank account of the

company, the same would have been adjusted against the dues of the Bank.

9.7 The Respondents/Promoters could not produce any unsecured loan
agreement with R-3 i.e., Metal Craft Bottle Seals LLP nor could they mention
when such an agreement was entered into. Only after the order dated
05.02.2021 of this Tribunal, R-1 vide his mail dated 12.02.2021 provided loan

agreements between R-3 and Respondents No. 2 & 4. The R-3 also filed an
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additional affidavit, which was served upon the RP’s counsel on 11.08.2021.

The RP states that R-3 vide its affidavit submitted as follows:

a)

b)

d)

g)

R-3 agreed to grant a loan of Rs. 85,00,000/- to promoter and

promoter entities (the affidavit mentions Rs. 85,000/-);

That a loan agreement dated 01.04.2019 was entered by and
between R-2 i.e., Sanjeev Seth and R-4 i.e., SSS Foods & Health
Care for Rs. 50,00,000/- and a loan agreement dated 01.04.2019
was entered by and between R-3 i.e., Metal Craft and R-2 i.e.

Sanjeev Seth;

However, the R-3 provided (as annexure) only one loan agreement

dated 01.04.2019 between R-3 and R-4 for Rs. 50,00,000/-;

No agreement of Rs. 35,00,000/- with R-2 is annexed with the

additional affidavit;

The loan carries an interest @15% per annum payable at an
annual rate however, there is nothing on record to show that the

said interest was being paid,;

The agreement is not stamped.

The sum was disbursed by R-3 to R-2 & R-4 so that the same may
be deployed to clear overdue and critical wages, salaries, utility
expenses, etc. However, this is contrary to the stand taken by the
Respondents/Promoters, since the promoters adjusted the

personal loan liability amount against the consideration of the
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Job Work for the Corporate Debtor. It is submitted that vide mail
dated 11.07.2020 the R-1 stated that the CD has received excess
payment from R-3. The relevant extract of the mail is reproduced

herein below:

Summary

Invoices rajsed by Classic Bottle Caps.

Particulars Amount
Work Charges 47,53,633 Remerks Job
Rent 1,498,680
Total (A4 ) 4902313
P.ayn':_enr Made By Metal Craft
Classic Bottle Caps 38,38,579  Payment against  Job
_ work || for Gas & Flectrica/ Fxpense
Ulassic Bottle Caps 15,80,708 Payment against Job Work||
) Fayment and THS Degucted
Sanjeev Sath 29,10,000 For payment Salary &
other Expenses
555 Foods 40,73,000 For payment Salary &
other Expenses
Total (B) 12402287 Grand
Total (A -B) = C -7499974

9.8 It is submitted that R-3 did not produce any job work orders and
invoices raised by the CD against which consideration was paid and/or
adjusted. It is further submitted that if the amount received by Promoters has
been adjusted to the consideration of job work then the same should have
been credited to the Corporate Debtor and personal liability of the promoters

cannot be adjusted against the consideration due to the Corporate Debtor.

10. We heard the submission of both the parties and perused the pleadings
on record including the written submissions and additional affidavits of all the
parties. The R-3 neither filed its reply nor written submissions. Hence, it is
presumed that R-3 has nothing to say in the matter and is proceeded ex parte.

It is contended by the Applicant that the CD was carrying out Job Work for
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the R-3 pursuant to one Memorandum of Understanding (MoU) dated

01.04.2019 executed by and between R-3 and the CD.

11. It is the contention of the Applicant that R-3 made the following
payments (except the one which is mentioned at Sr. No. 1) for the job work

done by the CD between 02.04.2019 and 13.08.2019 to the accounts of the

Respondents:

Sr. Cheque In favor of Date Amount Drawn On Debited On

MNo. | No.

1 156748 Classic Botte | 29.06.2019 15,00,000/- Indian Bank | 29.06.2019
Caps Pwt Litd

2 202751 SSS Foods & | 02.04.2019 12,00,000/- Indian Bank | 02.04.2019
Health Care
(R4)

3 156793 SSS Foods & | 26.08.2019 14,75,000/- Indian Bank | 26.08.2019
Health Care
(R4)

=3 156823 SSS Foods & | 23.09.2019 <4,08,000/- Indian Bank | 23.09.2019
Health Care
(R4)

5 156735 Mr. Sanjeev | 30.05.2019 6,00,000/- Indian Bank | 30.05.2019
Seth (R2)

(53 156736 Mr. Sanjeev | 06.06.2019 7,.60,000/- Indian Bank | 06.06.2019
Seth (R2)

7 156771 Mr. Sanjeev | 29.07.2019 12,50,000/- Indian Bank | 29.07.2019
Seth (R2)

8 156782 Mr. Sanjeev | 08.08.2019 2,00,000/- Indian Bank | 08.08.2019
Seth (R2)

= 156783 Mr. Sanjeev | 13.08.2019 1,00,000/- Indian Bank | 13.08.2019
Seth (R2)

The Applicant has further stated that only Rs.15,00,000/- were credited to the
account of the Corporate Debtor and the rest amount of Rs.69.93 lakhs was
paid to the personal accounts of R-2 (Mr. Sanjeev Seth, Suspended Director

of the CD) and R-4 (proprietorship concern of R-1).

12. The Respondents have justified withholding the amount of Rs.69.93

lakhs on the ground that prior to the execution of the Agreement dated
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01.04.2019, the “No objection Certificate” was obtained by them from the sole

creditor of CD i.e., City Union Bank.

13. In order to examine this contention of the Respondent, we would like to
peruse the “No Objection Certificate” (as placed by the Respondents) given by

the sole creditor of CD i.e., City Union Bank, which reads thus:

RE —C.
CiTy LIiNION BANK

i ien
"\ cu" 1 /} 2 Keitron Chambers :
o —— I8/7, W.E.A. Arya Samaj Road, =
; Karol Bagh, New Deihi-110 005 € et
G u B 5 E-mail : cublo2E ctyunionbank.an @
Trust and Excellence Website | www.cityunionbank.com
Sscs} Ph.: 28758656, 9350838906 Fax: 28755242

Yo e

B \

Date ; 10 OS5 2019

iassic Bottle Caps Pt Ltd
£3 F. Industrict Area

S |

— 1IGO3

> > cals LI P -
L sLOMD For FOB Work o be done for M7s Meral Craft Boule Seals LLF .

sTed 1 csinge WORK
ie1h seforenrce o your letter dated 19.02:2019, our Cenal GiTice has p\*n'ni'-u_‘d Tor f;‘;‘fﬂjﬁ,g; “L“; w2
:»\- iri“\-.:cf 41 Craft Botile Scals LLP with its ‘office at 1473, Marthura Road. Fandab = z
--;;:; u‘- terms & Conditdons mentioned below

~C~ L sCn E(RGRO0I00TASSS
Businsss Transcations should be routed through CCT account e = {202003001

x RS i S < 1 Baghs.
s imed wath Ciiy Union Bank Lul, Karo e

r,\\':-:nun'. with ail other banks should be closed. Rl €
-huuird e demarkeated from the stock receiy ed from Mist :.}..
Wik and Board should be placed for the stocks Hypothiecatod 10 s

“raft Boule Seals LLT for

T handcng VO

» Einipm Bank [:1d

, e e Tierms and Conditons Agreed
£ oriT and Conditions Agreed o : S :
For Mos Metal Crafl Bostie Seals LY

Fos METALCRAFT BOTTILE SE?S t‘_?"
A A

- \// - fz{}a{‘;-yaw\/

S5 Stest. Kumbakansm - 612 00T
S5 2202201510, Fax (0435) 2437746
o | Wehsite L winw Clyunionbans cam

On perusal of the abovementioned NOC, it is observed that the Bank’s letter
dated 10.05.2019 is of a later date than the execution of the MOU dated
01.04.2019. Further, the Bank’s NOC dated 10.05.2019 specifies that the
“Entire Business Transaction should be routed through the CC Account

No. 512020010014588” only. However, the same has not happened in this
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case, rather the transactions were routed through the personal accounts of R-
2 and R-4. Therefore, the Bank’s NOC, which is of subsequent date, nowhere
justifies Respondents No. 2 and 4 to withhold the amount of Rs.69.93 lakhs,
which was owed to the Corporate Debtor. Hence, this argument of the

Respondents is far from the truth and therefore, cannot be relied upon.

14. Nevertheless, it is contended by the Respondent that sums were paid
by R-2 & R-4 (being promoter/promoter concerns) respectively, from their
personal accounts on account of CD towards various heads of expenses of CD.
Details of the said expenses have been submitted before this Adjudicating
Authority by way of Affidavits in compliance with the order dated 04.09.2021,

which are reproduced below, at the cost of repetition -

S. | Vch No./ Amount
MNo. Date Particulars | Inv. No. (Rs.)
1. 18.04.2019 | Electricity Expenses | &) 1,993,446
2. 07.05.201% | SHY Energy Pvt. Ltd {(Rohtak} 10 1,33,535
3. 22.05.2019 | SHV Energy Pvt. Ltd {Rohtak} 16 67,864
4. 24.05.2019 Electricity Expenses Payable 19 1,83,279
5. 12.06.2019 | SHV Energy Pvt, Ltd (Rohtak) 27 1,39,630
6. 29.06.2019 SHW Energy Pwvi. Ltd | 31 72,213
P 7. 01.07.2019 | Electricity Expenses 35 1,888,034
8. 06.07.2019 SHY Energy Pvi. Ltd {Rohtak) 41 72,887
9. 25.07.2019 | Electricity Expenses Al 1,411,763
Guru Manak Hospitai
{emergency treatment of
10. 30.07.2019 worker) 10 75,000
11. | 31.07.2019 | SHV Energy Pvt. Ltd (Rohtak) 49 | 1,220,675
12, 06.08.2019 | SHVY Energy Pvi. Ltd (Rohtak) 51 1,20,675
13. 20.08.201%9 SHY Energy Pvt. Ltd (Rohtak) 59 1,115,601
14. | 26.08.2019 | Electricity Expenses . B61 2,26,151
15. 05.09.2019 SHYW Energy Pvit. Ltd (Rohtak) i 63 1,110,418
16. | 18.09.2019 | Electricity Expenses ' 66 2,16,562 |
17. 19.09.2019 SHY Energy Puwt. 880 talk} =¥ 1,12, 314
| 18. |01.10.2019 | SHV EnergyPvi-Tid GRohtak ) | 74 56,370
— : >
19. | 23.10.2019 | Electricity £xgenses o8 iogg™, 82 2,16,480
>0, | 18.12.2019 | SHV Enerfhy Pvr. L8 TRobSaky | 144 1,83,634 |
21. | 18.01.2020 | SHV Energy Pyt Ltd [RGhrak)] |} 188 1,89,175 |
22. | 20.01.2020_| Electricity Expenses_ . ! 189 1,77,426 |
23. [ 11.02.2020 | SHV Energy Pvt. Ltd (Rohtak) 198 1,95,468
24. | 24.02.2020 | Electricity Expenses 201 2,28,245
25. | 13.03.2020 | SHV Energy Pvi. Ltd {Rohtak} 207 1,50,868
26, 26.05.2020 SHVY Energy Pvt. Ltd {Rohtal) ! 1 1,50,866
| Total I Rs. 38,38,579

IA. No. 3316/ND/2020 in (IB)-2144/(ND)/2019
GAC Shipping (India) Pvt. Ltd. V/s. Classic Bottle Caps Pvt. Ltd. Page 24 of 61



15. We have gone through the affidavit and observe that only the Bank
Statement of R-4 i.e., “SSS Foods & Health Care Address” has been placed on
record. Therefore, we would like to examine the same to ascertain whether any
payment as claimed to have been made in the aforesaid table to the vendors
of CD is reflected in the Bank Statement of R-4. The Bank Statement reads

thus:

. Arneruse = ( CGally) @

__-_-______——___.
Muge s 1
" R WY
s ; FTELDS (0L
Wer unoarstend Your wond e R priseaMpr kT

HAEB-Z12. fr.RH'-NFlF:!JN COLONY .
FAST - FARIDA HAL

Mh 595 FOODS AND HEALTY CARE ity . FARIDABADY 1 Z0003
L8 PHASE | Suade Hhv s\ bribey
- o ]
DLF INDL AREA W Limit - LA
. e ™ .
3 Email « mduregalid o hraoempe chh
FARIDABAD 120003 Cpat 102 T 1304 Lt o
HARYANA [N Acpraim Nia - SETMRUATHATG CAGEN
AR Cpen Dnic 42101
FOONT HIOLDERS | sawwes - Repulie
N MBI RS MICE - FITZ0008.
Lt Product e : 255
momisanen © Mot Regrnened
Fom QL3209 Ta ;AN Suatement of account
Date ) Nnm:mn . cnq.uu.f Mo | Walue I Withdrawal Anit, Drpnﬂ*wﬂ- i Clesing !-m i
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| 480419 | CASH BEPGREEM FIELDS e R T Y 25000000 ZPEM.50
| ORT1? | FT-SHYNORTHICAI0-5HY ENERGY PREVATE L1M COROOMIBOOIN0OLS DKL 24090000 ’ 7 5049
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34B

Statement of Account
Date Narration Chg./Ref.No. Value Dt.| Withdrawal| Deposit | Closing
Amt. Amt. Balance
02.04.19 | NEFTCR- IDIBH19092191772 |02.04.19 1200000. | 122850
IDIBOOOFO01-METAL 00 3.50
CRAFT BOTTLE SEALS
LLP -555 FOODS AND
HEALTH CARE -IDBIH
9092191772
03.04.19 | RAJENDER SINGH -|0000000000000058 |03.04.19 | 500000.00 728503
CHQ PAID- GREEN .50
FIELDS
04.04.19 | RAJENDER SINGH -|0000000000000059 |04.04.19 | 400000.00 328503
CHQ PAID- GREEN .50
FIELDS
05.04.19 | RAJENDER SINGH -|0000000000000063 |05.04.19 | 300000.00 28503.
CHQ PAID- GREEN 50
FIELDS
08.04.19 | CASH DEP GREEN | 0000000000000000 |08.04.19 250000.0 | 278503
FIELDS 0 .50
09.04.19 | FT- 0000000000000065 |09.04.19 | 250909.00 27594.
SHYNORTHO3302- 50
SHY ENERGY
PRIVATE  LIMITED-
NOR
18.04.19 | 02941000056591- 0000000329004922 |18.04.19 | 25000.00 2594.5
TPF-SELF 0
30.04.19 | CASH DEP LAIPAT | 0000000000000000 |30.04.19 50000.00 | 52594.
NAGAR 50
30.04.19 | 02941000056591- 0000000140516487 | 30.04.19 | 50000.00 2594.5
TPF-SELF 0

IA. No. 3316/ND/2020 in (IB)-2144/(ND)/2019
GAC Shipping (India) Pvt. Ltd. V/s. Classic Bottle Caps Pvt. Ltd.

Page 26 of 61




34C

07.06.19

RTGS CR-
UBINO54121-
SANIJEEV  SETH-5S55
FOODS AND HEALH
CARE
UNIMR22019060700

414248,

UBINR220490607004
14248

07.06.19

755000.

0

0| 757594
.50

07.06.19

RAJENDER SINGH

CHQ PAID-
FIELDS

GREEN

0000000000000066

07.06.19

755000.00

2594.5

29.06.19

RTGS CR
CIUBO00O0102-555

FOODS HEALTH CARE
-555 FOODS

HEALTH

ANMD
CARE -
CIUB5201906290030
4314

CLUBRS52019062903
304314

29.06.19

390000.

00

392594
.50

29.06.19

SELF- CHQ  PAID-

GREEN FIELDS

0000000000000006
7

29.06.19

390000.00

2594.5
0

01.07.19

RTGS CR-
UTIBOODODO7 -
CLASSIC CAPS

FOODS AND HEALTH

-555

CARE -
UTIBR520120701006
88222

UTIBR52012070100
688222

01.07.19

386000.

00

388594
.50

01.07.19

QHDF7707312016/BI
LLDKDAK SHIN

HARYANA

0000151823156675

01.07.19

22613.00

365981
.50

01.07.19

02941000056591-
TPT —HELLO

0000000191275466

01.07.19

360000.00

5981.5

34D

08.07.19

AQB 5ER CHGS INC
G5T APR. JUN 2019-
MIR 1918628728344

MIR1918628728344

08.07.19

2832.00

3149.5

29.07.19

RTGS CR
UBIND562106-
VIHAAN METALS P
Ltd- SS5 FOODS AND
HEALTH CARE -
UBINR220192072900

325906

UBINR22019072900
325906

29.07.19

573199.0

0

576348
.50
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16. We went through the Bank Statements and failed to find any entry as
claimed by R-2 & R-4 in support of the payments alleged to have been made
by them on behalf of the CD to the vendors of the CD. Hence, we find no

merit in this defence too.

17. The next contention as raised by Respondents No. 1, 2 and 4 in their
subsequent Affidavits that payments were made to them pursuant to the

unsecured loans given by Respondent No. 3. It is contended that R-3 had
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granted an unsecured loan of Rs.35 lakhs to R-2 and of Rs.50 lakhs to R-4.

The alleged Loan Agreements, as placed on record, reads thus:

/ﬂrvme:xufe. - Ll'_{i‘ﬂiﬂy-) @

LOAN AGREEMUINT

THIS AGREEMENT is made at Faridabad on this the 1¥ day of April, 20149
BETWELEN

Mis. Mctal Cralt Beotlle Scals LLP., a Company incorporated under the
Companies Act, 1956 having its Repistered Offioe at 14/4 Mathura Road,
Fardabad, Harvana — 121003, India I{ht.'.%:-:.:inaﬂ-.'.r referred 10 a5 "The Lender™)
wihich teon or exproession shall enless exeluded by or repugnant 1o the sebject or
costext hereoF shall mean and include its heirg, successors and aszsigns of the ONE
PART:

AMLY

Mr. Sanjeey Seih sfo Sham Sundar Serth residing at J-34 Lajpat Wagar 3, New
Delli - 110024, Tndia (heeeinafler referred to gz " The Borrower™ ) which terms
or expression shall snless excluded hy or repugnant to the subject or context
hereof shall meun and include its heirs, successors and assigns of the SECORNED
PART

WIHEREAS:

A The Borrawer has appreoached "LThe Lender” for grant of unsecured loan of
Rs. 3500000/ (Rupees Thity-Five Lakhs only) for a period of 3 vears
beginning lrowm e first date of disbursal of Joan.

o S

) St

TRUE COPY
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B. The Lerder has favorably considered the request of the Bomrower and has
agreed 1o lend and advance an inerest-carrying unsecured loan of Rs.
35,00,000/- (Rupees Thirty Five Lakhs anly) to the Borrower on the terms

and corditions and covenants that follow,

NOW THIS AGREEMENT WITNESSETH AS FOLLOWS:

I. At the request of the Boreower, the Lender lends an advance to the
Borrower an unsecured loan of Rs. 35000040/ (Rupees Thirty Five Lakhs
only) for a period of 3 yeors bepinning from the first date of dishbursal,

1

The said unsecured loan shull carry an interest &8 15% per annum payable

at annuzl rests.

3, The said unsecured loan is repayable in single-bullet instalment at the end
of 3 vems beginning from the fivsd date of disbursal. However, the
Borrower shall be at the liberty to repay any amount either in part or in full
al any Lme _hﬂfur-: e said perod of repayment without attraciing any

additional charge.

4. In case of delay or default in paymeni, whether of the principal or of the
interest or any pael thereof the Lender shall be entitled and the borrower
shall be liable to pay a penal imerest i 3% per annom over and above the
interest mentioned hereinabove. However, an interest-free curation period
ol 15 &a}'s shall be made available to the Borrower to rectify the delay ar
default in payment. -

ppp——— Nakent

1 f bl

O A CRL AT dDT“
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5. 1Y the 1rorrower de faulis on its pavments and fails 1o care the sand default
within the prescribed ehme-perriod. the oender shall be ac the Libony to recall
the cirtire remaining amourd ol Principal asnd ans aoerued Fofeorest

imemediately due and payable alors with applicable penal incerest.

. Both Parties represcuixe that they are fufly awvthorized to enter inte this
Agreoment. The portformance and obligolions of either Party will not
wicdate or inlringe upode e right: of any thicrd-parsy oF violate any other
aEreecrertl betwoeeon e Pacties, i idually, and anwv ocher PELEAT,

Oreantiaation. or usiness or any law o sovermmental reoulation.

7. In the even that any provision ol fhis Sercement is decmed to he inwvalid
ar wneilorceabis, either it whole or in pa, 1lud part shal! be severed firom
the remainder of the Agprecment ard all other provisions shall comtinue in

full force nnd offect as valid and enforceabls,

B. la the even of a dispote resultinge ip lepsl action, the successfal parcy will
e entitled 1o recompense of legel charges bome by il includinge, Bbae e

Climited tol attorneys” fees. cowrt fee. elc.
Q. This Agreciment shall be poverned by the lows of the Siate of Harvana.
ek This Mpecescnl represciis the endire apgreement between the Parties. In

1he ewvent thar the Padies desire 1o change. add, or otherase modify anne

torms, Lhoey shaalb cber o T wrelinnee Eu I ssfannel e bodb parlies.

e senTeLeien [ agiEELE SO
: i M """lL
- S . A

TRUE COPY

I WITNESS WHEREOF the parties herein have signed this apreement in
aveeptance of all terms staved above on the date and place mentioned

hereinabove.

LENDER: I BORROWER:

B S YL bk T 51 — . .
Sigred: J! M o ! ‘: g 'H'.ignr,:d: -
MWame: MUK . Mehtani Sme: Sanjeev Seth
Prate: 1™ Apeil 2019 Date: 17 Aprnl 2019

WITNESSES:

Qe 1 vame: Pize ot By, wo sh_edee S ekt Do A
rio N AR Soen T -"D-"'EJ“J- P ] . —

1 .' Fa |
x'_l.\}._." A E\sr_rnc} ..ﬂ'\.- £ 5“. L-{ ri LI .ﬂ.-"l‘:l‘-'sh E‘_‘ ';__'},_1;1_1_._&_._"_"01“ L

vo_ 059, S o, e st :'r_l}:f.f’_{_

XXXxx  XXXX  XXxxXxxX  XXXX  XXXX
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@)

LOAN AGREEMENT

THIS AGREFMUNT is made a1 Faridubad on this the 1 day of April, 2019

BETWEEM

Mis. Meml Crafi Bottle Seals LLP, a Company incorporated under the
Companies Act, 19536 having itx Regislered Office at 1453 Mathura Road,
Fardabad, Harmvana — 121003, India (hercinatter referrad to as “The Lendur™)
which term or expression shull unless excluded by or repugnant o the subject or
context hereof shall mean and inciude its heirs, successors and assigns of the ONE
PART;

ANT2

Mis. 555 Foods & Heslih Care, a3 propriciership eoncern having s place of
business xt -39 DLF lndu&tr'i:a.] Hatate, Mhase [, Faridabad, Harvana - 124003
{herematior relerred o as "The Borrower™) which terms or expressinn shall
unless excluded by or repuznant to the subject vr context hervo!l shall mean and

include 115 hieies, successors and assigns of the SECOXND PART.

WIHEREAR:

A The Borrewer has approached " The Lender” for grant of unsecured loan of

Rs. 50,004,000/~ {Rupees Fifiv Lakhs only} lor a period of 3 years begimning

from the st dace of dishorsai of Toan. e
| | FIEI'F-F'?S Fﬁpr\-'ﬁ- L T‘!‘I .
R P ':‘T o S
} | j [ A " —
E . I .
.Il'u|I iL.r'I—r]-_r AN Cat j_.:"\-___:-_-_*_’___,_. B
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B. The Lender has tavorably considerad the reguest of 1he Bomower and has
agreed w lend and advanee an interes-canying unsecued loan of Bs.
50,00,000 (Rupees Fifty Lakhs only) to the Borrower on the 1erms and
coaditions and covenanes that {fofow,

NOW THIS AGREEMENT WITNESSETH AS FOLLOWS:
1. At the request of the Bomower, the Lender lends an advanee 1o the

Borrower an unsecured loan of Rs. 3000000 (Rupees Fifty Lakhs ondy)

tor a period of 3 years beginning fram the first date of disbursal,

it

. The said unsecured loan shall camy an tnteres: o 15% per anoum payvable

at annual rests,

ik

. The said unsecured foen is repoyvable in single-bullel instaliment at the end
of 3 wvears bepinning from the first date of disbursal. However, the
Horpower shall be at the lberty to repay any amount cither in part or in full
aany time betore the said pedod of repayment without attracting any

additional charge.

4, In ¢ase of delay or defaundt in payment, whether of the principal or ol the
interest or any part thereol e Lender shall be eniitled and the borrower
shall be Liable 10 pay a penal interest 10 3% per anmum over and above the
interest mentioned heseinabove, However, an interest-free curation period
of 13 days shall be made available o the Borrower to rectify the delay or

detault in payvment,
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vt |i| ;‘I lfhlj H’:""_ o —
H i 1 .-_1"__--'._‘_ ’ Ex] “‘\
j\ A 1'I"~..--"""‘-JI LW 8. -_“"'-I L e "'_'_. e
. L ¥ in -
1. 'b,_;—.H'F'H
b |

IA. No. 3316/ND/2020 in (IB)-2144/(ND)/2019
GAC Shipping (India) Pvt. Ltd. V/s. Classic Bottle Caps Pvt. Ltd. Page 54 of 61



G

11 the Borrowvwer delbuhts on s pavments amd (hils o cune the said defael

E.Jl

within the prescribed tisune-penod. the Lender shall be oy vhee Ly to recall
the  endire rermaining ammount of Principal and  any accroed  Inetorest

immeddiately duoe and payabhbe along with applicable penal intercest.

&, Both Parics oopresenlt that they arve fully authorized do entler inta this
Agprecment. The performance and obligations of either Party will not
wiolate or inlringe upon the righes of oy thind-pany or violawe any other
aureemmant  between the Pamies. incdivideally, and ooy other persaon,

arganization. oF Bhusiness or @iy b or aovermrental resolation.

7. Inihe2 wevent that any provision oF ibi= Aprecment s decmed o be Inwvalid
or uncen forccable. cither i whale or in part, thar part shatl be severed fromme
1the reraantdes of the Agrecmiont ard all orher provisions shall continee in

fuall foree and offecy as valid mied entoreeable.

. In the event of a dispute resulting in legal action, the successful pany will
e wntithed e recompensce of leizal charges borne by it inclhoding, but ot

Himited to, attormews”™ foes, cour Tee, e,
D Thisz Apreerment shalf be governed by the Baws oF the State of Harvans.
10, This Agresmenl represcents 1the entire agresment between dhe Parcies. Tn

the everil 1hat the Puarttes desire 1o change, aded, or vaherwizse modity any

ternE. they shail de so in seriling 1o e ~igned by bolth parties.

g ce e A BDAE TARE

[ L s R N . caEt =l
T A } -‘Ji;-".[r IR

FAT A 4___- -

N WITHNESS WIITEREOTF the pavties e eein bove signed this asrecment in

acceplance. of all terms stated above on the date and place mentiooned

hercinabove.
ermmtT T ']Ir -, S .-'Ir ¥

LENDER: | 'kﬂ-._{lr] . BORRWYERTT |

- : LRl WOt )
Sipred: £ e Sig:wtﬁ_—/{.-{
Mame: MR Mehitani Mame: Shiv Shankar Seth
Frare: 1°° April ks Dzve: 1 April 2009
WITNESSLES:
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18. In this regard, during the course of the hearing on 05.02.2021, this
Adjudicating Authority raised a query as to how the unsecured loans were
granted by R-3. It was only thereafter by filing additional affidavits dated
13.02.2021, Respondent No. 2 and 4 brought on record the Loan Agreements
for the very first time. The Replies filed by the Respondents neither made any
reference to such Loan Agreements nor were they annexed to the replies.
Further, the above-mentioned Loan Agreements are alleged to have been
entered in the year 2019 with a tenure of 03 years each, which is over now.
But there is nothing placed on record to demonstrate that Respondent No. 2
and 4 have either paid interest or discharged the said Loan Amounts of R-3
and if not, whether R-3 has taken any steps for recovery. Furthermore, both
the above-mentioned Loan Agreements are unstamped. Hence, the veracity of
such unstamped loan agreements produced subsequent to the filing of replies
by the respondents is not free from doubts. Resorting to such agreements
could be an afterthought to overlap one transaction with the other. Hence, no

reliance can be placed on the said Loan Agreements.

19. At this juncture, we also refer to the e-mail dated 25.07.2020 sent by

Respondent No. 1 (Proprietor of R-4) to the Applicant, which reads thus:
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ANNEXURE A3

B/3/2020 Primus Restlutions Mail « Re: Information required
M Gmail Classlc Capa <classiccaps@primusresolutions.in»
Re: Information required
1 message
Shly Seth <shivsath{iclassiceaps.come

25 July 2020 at 16:34
To “Classic Caps (Primus)" <ciassiccans@primustasluions in

Ce: sk kundra <kundra =k27 @gmai come

Dear Sir,
Please find my reply to your below peints:

1. Whatever information you have sought, we are providing the same to you fram time to time even sometitnes repeatedly .

Our main accounting computer which has tally access is with you, passwords of the same have been changed by your team, henee we
have no further access to the same, 5o all the details that your are asking for is in the tally itself.

4. As explained carlier, the payments made by metal craft are either made directly to meet the cost of electricity or gas expenses for the
factory and balance payment has been made to the promoters and sister concern to meet the expenses for salary and othet expenses
payment of the company. In fact they have made excess payments to us in the shape of an unsecured loan on personal basis. In a way
the directors have taken on personal lizhility to reduce the liability on the company, Tally ledgers of Mr Sanjeev Seth and 885 foods
have been attached for your perusal which were shared earlier also.The proceeds against the Job work were routed as above because i

any amount is deposited in the bank account of the company , the same would have got adjusted against the dues and we would not
have any money to make payment for salary ctc.

3. The account was overdrasn due to non payment of bank dues, hence there was no drawing power during the stipulated period of
transactions.

4. We have been co-operating with you from time to time although no response has stll been received regarding the pending job work to

be executed and further course of action, We have been making the request for more than a month now and causing damages in
reviving the unit fer a better resolution plan,

Furthermaore we would Like to add that, there are about 20-22 workers coming to the factory on & daily basis and many more calling us
for their due salaries for the months of March, April, May and June while the company was under the CIRP period. They are also
waiting for further instructions for what work they have to do as they have been coming daily and sitting outside. This is an additional
cost to the CoC which should not be incurred if there is no production taking place.

There is absolutely no guidance or directions from the RF for further course of action wrt despatches, production and orders for the

reasons best known to you, This is against the spirit of the CIRP process which is the main responsibility of the RP to keep the corporate
debtor as & poing concern,

Kindly advise us regarding the pending dispatehed as M/s Metal Craft is calling us dally for the same,

Thanks & Regards
Shiv
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Through the above-mentioned e-mail, the Respondent No. 1 has admitted that
“The proceeds against the Job work were routed as above because if any
amount is deposited in the bank account of the company, the same would have
got adjusted against the dues and we would not have any money to make
payment for salary etc.” This is further corroborated by the statement given
by R-1 in the 3rd meeting of the CoC held on 09.07.2020 (as already noted in
para 9.3 above), where the promoter/R1 admitted to receiving the money in

his personal account.

20. We further observe that Respondents No. 2 and 4 did not route the
entire business transactions/proceeds through the CC Account No.
512020010014588” of CD as stipulated by the sole creditor of CD viz., City

Union Bank in its NOC letter dated 10.05.2019.

21. At this stage, we refer to Section 45 and 48 of IBC 2016, the contents of

which reads thus:

45. Avoidance of undervalued transactions. -

(1) If the liquidator or the resolution professional, as the case may be, on an examination
of the transactions of the corporate debtor referred to in sub-section (2) '[***] determines
that certain transactions were made during the relevant period under section 46, which were
undervalued, he shall make an application to the Adjudicating Authority to declare such
transactions as void and reverse the effect of such transaction in accordance with this
Chapter.

(2) A transaction shall be considered undervalued where the corporate debtor—
(a) makes a gift to a person; or

(b) enters into a transaction with a person which involves the transfer of one or
more assets by the corporate debtor for a consideration the value of which is
significantly less than the value of the consideration provided by the corporate debtor,

and such transaction has not taken place in the ordinary course of business of the corporate
debtor.
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48. Order in cases of undervalued transactions. -

(1) The order of the Adjudicating Authority under sub-section (1) of section 45 may
provide for the following: -

(a) require any property transferred as part of the transaction, to be vested in the
corporate debtor;

(b) release or discharge (in whole or in part) any security interest granted by the
corporate debtor;

(c) require any person to pay such sums, in respect of benefits received by such
person, to the liquidator or the resolution professional as the case may be, as the
Adjudicating Authority may direct; or

(d) require the payment of such consideration for the transaction as may be
determined by an independent expert.

22. From a perusal of Section 45 of IBC 2016, it is seen that a transaction
can be considered undervalued if the corporate debtor transfers one or more
assets by the corporate debtor at a value significantly less than the value of
the consideration provided by the corporate debtor. In the instant case, the Ex-
Promoters/Respondents 1, 2 & 4 routed the proceeds/charges for Job Work
done by the CD into their personal accounts, and job work revenue of Rs.69.93
lakhs was not credited to the books/accounts of the CD despite such condition
imposed by the sole Creditor City Union Bank vide their NOC letter dated
10.05.2019. Thus, in effect, the job work performed by the Corporate Debtor
was undervalued to the extent that it was rendered without any value or ‘NIL’
consideration. Further, the Respondent No. 1 in the e-mail dated 25.07.2020
sent to the Applicant/RP clearly admitted that if the amount had been
deposited to the CD’s bank account, the sole financial creditor, the City Union

Bank would have adjusted the same against Bank’s dues.
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23. The term ‘asset’ as referred to in section 45 has not been defined under
IBC, however, the term ‘property’ as referred to in section 45 is defined under
Section 3(27) of IBC 2016, which inter alia, includes ‘money’. Hence, we
conclude that the job work revenue of Rs. 69.93 lakhs of CD, which was
deposited by Respondents NO 1, 2 and 4 into their own accounts at the cost
of CD and its sole Creditor the City Union Bank, is an undervalued transaction
under section 45 and in terms of Section 48(1)(a) of IBC 2016, we allow the
prayers (b) and (c) of the applicant with an interest @ 10%, and direct the
Respondents No. 2 and 4 to contribute jointly a sum of Rs. 69.93 Lakhs
(sixty-nine lakhs ninety-three thousand) only to the CIRP account of
Corporate Debtor as to be specified by the Applicant/RP within 30 days

from the date of this order.

24. The application accordingly stands allowed.

25. Lastly, this Adjudicating Authority vide order dated 13.02.2020 initiated
the CIR process against the Corporate Debtor and appointed Mr. Rattan
Chaudhry IP (IBBI/IIPA-002/IP-N0O0325/2017-2018/10930) as IRP of the CD.
Subsequently, on the recommendation of COC, he was replaced by Mr.
Subhash Kumar Kundra as RP vide order dated 11.06.2020 of this
Adjudicating authority. Mr. Subhash Kumar Kundra/the Applicant herein,
who took over the charge of the CD on 18.06.2020, as noted in para 6.3 above,
has stated that “....during a visit on 18.06.2020, the Applicant/RP observed
nearly 70 workmen working at the plant of the Corporate Debtor
situated at Palwal. On inquiry about the work being performed at the
plant, the Promoters shared a copy of the agreement dated 01.04.2019
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between CD and R3 on 22.06.2020 which was unsigned and unstamped.
No board resolution could be provided by the Promoters.” It is not clear how
and under what circumstances, the plant premises of the CD continued to be
utilised by the promoters/suspended Directors despite the CD already being
into CIRP since 13.02.2020 and under the control of IRP for a period of more
than 04 months. Let IBBI enquire into the matter after providing the due

opportunity of hearing to the IRP and take action, as deemed appropriate if

required.
Sd/- Sd/-
(L. N. GUPTA) (ASHOK KUMAR BHARDWAJ)
MEMBER (T) MEMBER (J)

IA. No. 3316/ND/2020 in (IB)-2144/(ND)/2019
GAC Shipping (India) Pvt. Ltd. V/s. Classic Bottle Caps Pvt. Ltd. Page 61 of 61



