NATIONAL COMPANY LAW TRIBUNAL

HYDERABAD
SPECIAL BENCH - COURT 1 (VEDIO CONFERENCE)
PRESENT: HON’BLE SHRI BHASKARA PANTULA MOHAN - MEMBER JUDICIAL

HON’BLE SHRI VEERA BRAHMA RAO AREKAPUDI - MEMBER TECHNICAL
ATTENDANCE-CUM-ORDER SHEET OF THE HEARING HELD ON 26.04.2021 AT 10:30 AM

12

TRANSFER PETITION NO.

COBIFAINY PETITIONAEPLICATION NO: IA No. 839/2020 in CP (IB) No. 519/7/HDB/2018

NAME OF THE COMPANY Lanco Thermal Power Pvt Ltd
NAME OF THE PETITIONER(S) Andhra Bank

NAME OF THE RESPONDENT(S) Lanco Thermal Power Pvt Ltd
UNDER SECTION 7 of IBC

Counsel for Petitioner(s):

Name of the Counsel(s) Designation E-mail & Telephone No. Signature

Counsel for Respondent(s):

Name of the Counsel(s) Designation E-mail & Telephone No. Signature

ORDER

Orders passed vide separate orders in IA NO.839/2020.

O

Member(Techni Member(Judicial)

pavani



NATIONAL COMPANY LAW TRIBUNAL
HYDERABAD BENCH, AT HYDERABAD

I.A. No. 839/2020
IN
C.P. NO. 519/7/HDB/2018

Application under Section 31 (1) of the Insolvency & Bankruptcy
Code, 2016, read with Regulation 39(4) of the IBBI (Insolvency
Resolution Process for Corporate Persons) Regulations, 2016

In the matter of

Andhra Bank versus M/s Lanco Thermal Power Limited

Filed by:

PARVEEN BANSAL

(Resolution Professional)

Lanco Thermal Power Limited

J-347, Block J, SaritaVihar

New Delhi ...Applicant

Versus

Joint Commissioner of Income Tax
Warangal Range, Station Road
AayakarBhawan, Warangal ... Respondent

Date of judgement: 26.04.2021

Coram:
Hon’ble Shri BhakaraPantula Mohan, Member (Judicial)
Hon’ble Shri Veera Brahma Rao Arekapudi, Member (Technical)

Appearance:

For the Applicant: Shri S. Ravi, Senior Advocate assisted by Vimal

Varma Vasireddy, Advocate.



For the Respondent: Ms Kiranmayee Senior Standing Counsel for
Income Tax Department assisted by J V Prasad, Advocate.

Heard on: 03.03.2021

PER: SHRI VEERA BRAHMA RAO AREKAPUDI
MEMBER (TECHNICAL)
The present application has been filed by the Resolution
Professional of Lanco Thermal Power Limited under section
under Section 31 (1) of the Insolvency & Bankruptcy Code,
2016 (“the Code”) read with Regulation 39(4) of the IBBI
(Insolvency Resolution Process for Corporate Persons)
Regulations, 2016 for approval of the resolution plan
including scheme of arrangement approved by the
committee of creditors in Sixteenth meeting of CoC held on

20.08.2020 with a voting share of 81.60%.

Submissions of Applicant / Resolution Professional:

2:1

2.2

That Corporate Debtor is a public limited company
incorporated on 02.02.2002 under the provisions of
Companies Act, 1956 and is in the business of generation
and sale of electricity/power supply and investment in
shares of subsidiary / associate companies for their
investments in power projects. Corporate Debtor has its
registered office at plot #4 Software Units layout, HITECH
City, Madhapur, Hyderabad- 500081 and has corporate
office at 397, UdyogVihar III, Sector 20, Gurugram,
Haryana- 122016.

This Tribunal vide order dated 09.05.2019 ordered initiation

of Corporate Insolvency Resolution Process (CIRP) of the
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u/s 7 of the Insolvency and Bankruptcy Code, 2016. By the
same order, the applicant was appointed és Interim
resolution professional. Pursuant to his appointment, the
IRP made public announcement on 11.05.2019. After
collating and verifying the claims, the IRP constituted CoC.
In the First meeting of CoC held on 07.06.2019, the Interim
Resolution Professional was confirmed as Resolution
Professional. The Committee of Creditors (CoC) comprising
of the following Financial Creditors, in its 1st meeting had
confirmed the Applicant as Resolution Professional (RP). The
Applicant in compliance of the provisions of the Code and
Rules framed there under conducted the CIRP of the
Corporate Debtor. '

List of Financial Creditors

Financial Creditor Admitted % Vote Share
Claims (Rs.
Crores)

Andhra / Union Bank* 3,874.68 11.6%
Axis Bank 2,122.97 6.4%
Bank of Baroda 886.99 2.7%
Bank of India 1,699.61 5.0%
Canara Bank 2,126.56 6.4%
Central Bank of India 262.91 0.8%
Corporation / Union Bank* 412.29 1.2%
ICICI Bank 2,944.30 8.8%
IDBI Bank 4,131.33 12.4%
IFCI Limited 18.29 0.1%
Indian Overseas Bank 2,585.21 7.8%
Indian Bank 46.76 0.1%
Kotak Mahindra Bank 124.91 0.4%
Lakshmi Vilas Bank 156.02 - 0.5%
LIC of India 1,181.69 3.5%
Oriental Bank of Commerce/ 159.41 0.5%
PNB*

Punjab & Sindh Bank 380.46 1.1%

1%



REC Limited 6,228.36 18.7%

Union Bank of India 397.58 1.2%

UCO Bank 904.79 2.7%

United Bank of India / PNB* 1,452.49 4.4%
33,331.03 100.0%

* Denotesthe bank, where original bank got merged effective 01-

04-2020.

2.3.  During the period of CIRP two EOIs were received, one

2.3

MLt

from

Ilabs Hyderabad technology centre private limited,
Hyderabad and another from 50 Hertz Energy private
limited, a group company of Manikaran Power limited. The
CoC after several rounds of negotiations with the
Resolution Applicants evaluated both the Resolution Plans
as per the Evaluation Matrix in terms of Section 29 (A) of
the Code. As per the decision taken in the 5hCoC said
meeting, the Resolution Professional moved an application
seeking extension of CIRP period by 90 days beyond 180
days, as CIRP was due for completion on 05-11-2019,
which was allowed by this Tribunal vide order dated
07.11.20109.

In the ninth meeting of the COC held on 27.01-.2020, the
CoC was apprised about submission of Joint Resolution
Plan by iLabs technology and S50HERTZ (“Joint
Resolution Applicants”)who apparently offered to pay
total resolution amount of Rs. 131 crores with upfront
payment of Rs. 14 crores and balance payment was
proposed to be a combination of restructured term loan
and deferred amount payable over 2 years. However, after

due deliberations the CoC requested Joint Resolution

it



2.4

2.5

2.6

Applicants to improve the offer. In the said meeting it was
informed to the CoC that 270 days of CIRP was coming to
an end on 02.02.2020 and as such the CoC resolved to
seek extension of 60 days, which was granted vide order
dated 12.02.2020.

In the fourteenth meeting of CoC held on 21.07.2020, the
Joint Resolution Applicants submitted the resolution plan
after taking into account the issues and concerns raised by
members of CoC and Revised resolution plan was amended
to provide for disbursement of restructured term loan of
Rs. 54 crores by Axis Bank, which the Axis Bank disagreed
and as such the representative of 5S0HERTZ was requested
to provide source of funds for Rs. 54 crores.

In the 15% meeting of the CoC held on 10.08.2020,
alternative plan to get term loan sanctioned and disbursed
from other banks was deliberated upon, i.e. to source
funds from SEBI registered fund, for which letter of
commitment to provide Rs. 54 Crore after the approval of
Resolution Plan was placed before CoC. After due
deliberations, the CoC suggested for inclusion of a clause
in the resolution plan to the effect that there will not be
any adverse impact on the entitlement of other financial
creditor in case Axis Bank decides not to restructure term
loan of Rs. 54 crores.

In the 16%™ meeting of COC convened on 19.08.2020 and
20.08.2020, the Joint Resolution Applicants submitted
Final resolution plan dated 12-08-2020. Further at the
request of REC, the Joint Resolution Applicants agreed to

issue letter of amendment of clause regarding transfer of
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shares of LancoAnapara, subject to issuance of NOC and
payment of dues of project lenders. The resolutions passed

in the CoC are as under:-

“‘RESOLVE THAT, Committee of Creditors (“COC”) hereby
approves for amendment of the clause relating to
performance bank guarantee in page 23 of the RFRP to state
that performance bank guarantee of Rs. 15 crores along
with Earnest money deposit of Rs. 2 crores shall be returned
to Resolution Applicants upon payment of upfront amount
after approval of the resolution plan by Adjudicating
Authority. '

FURTHER RESOLVE THAT, COC hereby approves the
Resolution Plan dated 12-08-2020 along with letter of
amendment dated 21-08-2020 submitted jointly by iLabs
Hyderabad Technology Centre Private Limited and 50 Hertz
Energy Private Limited (“Joint Resolution Applicants”) for
resolution of Lanco Thermal Power Limited (“Corporate
Debtor”) after considering its feasibility and viability in
accordance with section 30(4) of Insolvency and Bankruptcy
Code, 2016 (“IBC Code, 2016”), provisions in compliance of
section 30(2) of IBC Code, 2016 and regulation 37, 38 and
39(1) of Insolvency and Bankruptcy Board of India
(Insolvency Resolution Process for Corporate Persons)
regulations, 2016 and confirms that it has provisions for
effective implementation.

FURTHER RESOLVE THAT, the resolution amount allocated
by Joint Resolution Applicants for distribution shall be
allocated among financial creditors taking into the order of
priority amongst creditors as laid down in section 53 (1) of
IBC Code, 2016, including the priority and value of the
security interest of a secured creditor.

FURTHER RESOLVE THAT, CA Parveen Bansal, Resolution
Professional of the Corporate Debtor is authorized for
submission of application before Hon’ble National Company
Law Tribunal, Hyderabad for approval of the resolution plan
approved by COC along with manner of distribution by
Adjudicating Authority in accordance with section 31(1) of
IBC Code, 2016.”




217 That this Tribunal at the instance of CoC, excluded 160
days of covid induced lockdown period from 25-03-2020
and 31-08-2020 vide order passed in IA No. 840/2020
dated 01.10.2020.

2.8 It is averred Haribhakti& Co., LLP (Members of Baker Tily
International) was engaged as transaction cum forensic
auditor for review of books of accounts and related
documents and determination of avoidable transactions
u/s 43,45,50 & 66 of the Code. The auditor has submitted
signed transaction audit report providing 6 observations
under different heads of avoidable transaction under the
Code. The final report along with additional information
collected by Resolution Professional was deliberated in the
16t meeting of CoC.

2.9 The CoC have approved the resolution plan with 81.6%
votes in favour and 17.4% votes against the approval of
resolution plan. Copy of minutes of the 16t meeting of
CoC along with results for e voting is annexed and marked
as Annexure A-8 (Colly.). Copy of resolution plan dated
12-08-2020 and letter of amendment dated 21-08-2020 is

annexed and marked as Annexure A-9 (colly.).

3. CONTOUR OF THE RESOLUTION PLAN:

The Resolution Plan approved by CoC in favour of Ilabs
Hyderabad Technology Centre Private Limited and 50Hertz
Energy Private Limited (Joint Resolution Applicants) in a

nutshell is as follows:-
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3.1

3.2

3.3

I

The Resolution Professional had engaged Registered
Valuers for determination of fair market value and
liquidation value in accordance with Regulation 35 of the
IBBI (Insolvency Resolution Process for Corporate Persons)
Regulation, 2018. Average fair market value and
liquidation value of assets of the Corporate Debtor has
been assessed at Rs. 196.92 Crores and Rs. 131.85 Crore
respectively. Copy of summary of such valuation is
annexed and marked as Annexure A-10.

That resolution plan provides for payment of Rs. 136

crores (“Total Resolution Amount”) for resolution of all

the assets of the Corporate Debtor. The resolution plan
also provides for allocation of Rs. 135 crores for
distribution among financial creditors (“Financial

Creditors’ Allocated Amount”) and allocation of Rs. 1

crore (“Non-FinancialCreditors’ Allocated Amount”) for

distribution among operational creditors.

Total Resolution Amount comprises of :

i) Restructured Term Loan of Rupees 54 crores.
Existing Term Loan of Axis Bank will be restructured
and shall be payable over a period of 5 years in equal
quarterly instalments along with interest at the rate
of 10% per annum payable monthly from the
Effective Date.

ii) Balance amount of Rs. 82 crores to be deposited in
the escrow account by Joint Resolution Applicants.
Upfront payment of Rs. 21 crores shall be payable on
the Effective Date. Effective Date will be the date on
which Upfront Payment will be deposited in the




3.4

3.5

3.6

Mlml

escrow account and the same will not be later than
90 days after the date for approval of the Resolution
Plan by the Adjudicating Authority. Balance amount
of Rs. 61 crores to be payable in two equal annual
instalments (“Deferred  Payment”). Deferred
Payment shall be payable along with interest at the
rate of 10% per annum commencing from the

Effective Date.

The Resolution Plan provides for payment of Corporate
Insolvency Resolution Process cost (“CIRP Costs”) in
priority over the payments to be made to any other
creditors in terms of Section 30(2)(a) of Insolvency and
Bankruptcy Code, 2016 (“IBC Code, 2016”) and
Regulation 38(1) of Insolvency and Bankruptcy Board of
India (Insolvency Resolution Process for Corporate
Persons) Regulation, 2016 (“CIRP Regulations;’). Unpaid
CIRP Costs are proposed to be paid within seven days of
approval of the Resolution Plan by the Adjudicating
Authority out of balance available in the bank account of
the Company.

That Resolution Plan provides for allocation and
distribution of Rs. 135 crores among financial creditors
taking into the order of priority amongst creditors as laid
down in section 53 (1) of IBC Code, 2016, including the
priority and value of the security interest of a secured
creditor.

That Resolution Plan provides for nil payment to financial

creditors, who are related parties under section 29A of



3.7

3.8

3.9

IBC, 2016.

The Resolution Plan also provides that financial creditors,
who do not vote in favour of the Resolution Plan
(“Dissenting Financial Creditors”) shall be paid
equivalent to liquidation value computed in accordance
with section 53(1) of IBC Code, 2016. Amount payable to
financial creditors will be first utilised for payment among
Dissenting Financial Creditors. The table showing
entitlement for the amount and payment of Dissenting
Creditors and Assenting Creditors has been annexed and
marked as Annexure A-11. |

The Resolution Plan further provides for deposit of Rs. 1
crore in escrow account for payment to operational
creditors equivalent to liquidation value due to them out of
Non-Financial Creditors’ Allocated Amount. Operational
Creditors include amount due to government authorities,
workmen and employees and other creditors. Non-
Financial Creditors’ Allocated Amount will also be utilised
for payment of legal costs which may arise in connection
with corporate insolvency resolution process (“CIRP”). The
balance amount, if any, left at the end of 24 months or for
an extended period, as may be approved by Monitoring
Committee to be distributed among financial creditors.

The Resolution Plan provides for payment of Rs. 82 crores
required to be funded by Joint Resolution Applicants.
Resolution Plan also provides for upfront payment of Rs.
21 crores on Effective Date. Corporate Debtor will issue
shares and debentures to JRAs’ on deposit of Upfront

Payment in the escrow account:
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Investment
Amount
(Rs. Cn)

Resolution
Applicant

Class AA
Equity

Shares

Redeemable
Preference
Shares

Optionally
convertible
debentures

1.00

SOHERTZ

4,44 ,444

iLAB
Technology
SOHERTZ
iLAB
Technology
iLAB
Technology

5,55,556

13.50 60,00,000

75,00,000

6.50 65,00,000

21.00 80,55,556 64,44,444 | 65,00,000

3.10  Post approval of the Resolution Plan, a Steering Committee

to be appointed which shall comprise of two

representatives from financial creditors, two
representatives from resolution applicant and resolution
professional. All the decisions of Board of Directors shall
be taken by Steering Committee, which will be responsible
for management of affairs of the Corporate Debtor.
Expenses of Steering Committee shall be paid out of
internal accruals and if there will be any shortfall, it shall
be infused by iLab Technology.
3.11 Post approval of the Resolution Plan, the constitutional
documents of the Corporate Debtor shall stand amended.
Steering Committee to submit the application to the
Central Government for conversion of the Corporate Debtor
/ Demerged Corporate Debtor from public limited company
to private limited company. Resolution Applicant shall
obtain the required approval within one year from the date
of approval of resolution plan by this Tribunal.
3.12 The Resolution Plan provides for tax-compliant demerger of
Corporate Debtor on the Effective Date. There will be

release of charge of financial creditors of Corporate Debtor
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