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J UDGMETNT

SUDHANSU JYOTI MUKHOPADHAYA, J.

Pursuant to an application filed by Ms. Shilpa Jain and Mr.
Akash Jain (allottees) (1st and 274 Respondents) under Section 7 of the
Insolvency and Bankruptcy Code, 2016 (“I&B Code” for short), the
Adjudicating Authority (National Company Law Tribunal), Special
Bench, New Delhi, by impugned order dated 20th August, 2019 initiated
‘Corporate Insolvency Resolution Process’ against ‘Raheja Developers

Ltd.- (‘Corporate Debtor’).

2. The Appellant, Shareholder/ Promoter has challenged the order
alleging fraudulent and malicious initiation of proceedings with an
intent for any purpose other than for the resolution of insolvency or
liquidation. It was also alleged that the application under Section 7 was
barred by limitation and was otherwise not maintainable on different

grounds.

Brief facts of the case:-

3. The 1st and 2»d Respondents- allottees had booked an apartment
in the Residential Project- ‘Raheja’s Sampada’ being developed by the
‘Corporate Debtor’. In pursuance of the same, the ‘Corporate Debtor’
issued a joint allotment letter dated 3rd August, 2012 and executed a

Flat Buyer’s Agreement dated 3t August, 2012. They disbursed total
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Rs.86,62,691/- to the ‘Corporate Debtor’ on different dates as
mentioned in Part-IV of Form-1 (application under Section 7). In
support of the claim, receipts issued by the ‘Corporate Debtor’ and

ledger account of the ‘Corporate Debtor’ were enclosed.

4. It was alleged that as per Clause 4.2 of the Buyer’s Agreement,
possession of the Apartment was to be provided within 36 months
commencing from 3 August, 2012 which came to an end on 3rd

August, 2015 but the construction was not completed.

S. As per Clause 4.2, in case the construction is not complete within
time the ‘Corporate Debtor’ is under obligation to pay the allottee(s)
compensation @ Rs.7/- per sq. ft. of the super area per month for the
entire period of such delay. The said Clause 4.2 also postulates that the
aforesaid compensation @ Rs. 7/- per sq. ft. of the super area per
month for the entire period of such delay was to be adjusted at the time
of conveying the apartment and not earlier and it will be treated as

distinct charge.

6. On filing of the application under Section 7, the ‘Corporate
Debtor’ took specific plea that the notice of possession was issued as
back as on 15t November, 2016 and in spite of repeated request to take

possession, the allottees have refused to take possession.

7. It was also brought to the notice of the Adjudicating Authority

(National Company Law Tribunal) that the ‘Corporate Debtor’ had filed a
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Writ Petition before the Hon’ble Supreme Court of India challenging the
constitutional validity of explanation to Section 5(8)(f), Section 7,
Section 21(6A)(b) and Section 25A of the ‘I&B Code’, “Raheja
Developers Limited & Anr. v. Union of India & Ors.-[W.P. (Civil) No.
173 of 2019]”. It was filed against the Company Petition preferred by
allottees in CP No. (IB) 1321 (PB) of 2018. The said Writ Petition was
listed before the Hon’ble Supreme Court on 18t February, 2019 on
which date, the Hon’ble Supreme Court while issued notice stayed

further proceedings before the Adjudicating Authority.

8. In spite of the same and without taking into consideration the
decision of the Hon’ble Supreme Court in “Pioneer Urban Land and
Infrastructure Limited & Anr. v. Union of India & Ors.—- (2019) SCC
OnLine SC 1005”, the impugned order was passed on 20th August,

2019.

9. The ‘Corporate Debtor’ brought to the notice of the Adjudicating
Authority that as per the terms of the ‘Flat Buyers Agreement’ dated 3rd
August, 2012 entered into by and between the ‘Corporate Debtor’ and
Respondents, the possession of the apartment/ unit was to be handed
over to the allottees within a period of thirty-six months from the date of
execution of the said Agreement subject to the “orce majeure

conditions’.
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10. It was specifically pleaded that the construction was complete in
all respects by the ‘Corporate Debtor’, in advance, and the Occupation
Certificate was applied by the year 2013, the ‘Corporate Debtor’ had
duly complied with all set of obligations under the said Agreement and

Allotment letter was issued on 3™ August, 2012.

11. Further, the ‘Corporate Debtor’ stated that as far as the
processing of its application for obtaining an Occupation Certificate was
concerned, the same was under the control of the concerned
Government/ Competent Authority and any delay on account of the
actions inactions and omissions on the part of the Government/ or
Authority it was beyond the reasonable control of the ‘Corporate
Debtor’/ Promoter. In the circumstances, in terms of Clause 4.2 of the

Flat Buyer’s Agreement a ‘force majeure’ condition will be applicable.

12. It was stated that despite all impediments, with the constant
efforts of the ‘Corporate Debtor’, the Occupation Certificate was duly
obtained by the ‘Corporate Debtor’ in the year 2016 whereinafter
possession of the unit was offered on 15t November, 2016 which has

been enclosed.

13. Counsel for the Appellant submitted that the ‘Corporate Debtor’
vide the notice of possession dated 15t November, 2016 informed the
Respondents to take the possession of their apartment/ unit as the

same was ready for possession and also requested the Respondents to
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comply with formalities in respect of the possession of the unit.
However, despite receiving the notice of possession from the ‘Corporate
Debtor’ along with an intimation regarding the set of formalities to be
complied with by the Respondents, they very cleverly and conveniently
chose to file a petition under Section 7 of the 1&B Code’ after expiry of a
period of two years from the notice of possession of the ‘Corporate
Debtor’ and did not bother to comply with the formalities sought for by
the ‘Corporate Debtor’ in its notice of possession. Thus, the said
conduct of Respondents goes to show the malafide intention of the
Respondents to which the Respondents have kept silent before the

Adjudicating Authority.

14. Along with the notice of possession dated 15t November, 2016,
the ‘Corporate Debtor’ also annexed a Demand Letter seeking payment
of an outstanding amount of Rs.8,62,851/- which they defaulted to pay
and was deliberately suppressed by the Respondents before the

Adjudicating Authority.

15. The aforesaid fact was brought to the notice of the Adjudicating
Authority. However, the allottees sought for a refund of the entire
amount of Rs.86,62,691/- along with an interest at the rate of 18% p.a.
making the total amount of interest comes to Rs.87,32,108.05/- which
was even higher than the actual principal amount paid by the

Respondents- allottees.
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16. It was further submitted that the Judgment was pronounced by
the Hon’ble Supreme Court on 9t August, 2019, staying the order of
the Adjudicating Authority. Till 20th August, 2019, the Adjudicating
Authority had not passed final order in view of the stay of the Hon’ble
Supreme Court. Thereafter, no hearing and argument ever took place
between the order dated 21st February, 2019 passed by the
Adjudicating Authority and the impugned order dated 20th August,

20109.

17. Learned counsel for the Appellant submitted that despite
receiving the notice of possession along with the demand letter seeking
outstanding payment of Rs.8,62,851/- and information regarding
certain formalities, the Respondents- allottees turned a deaf ear and
neither took the possession of the unit/ apartment on the other hand
they defaulted to pay rest of the amount and filed malicious, frivolous
petition under Section 7, after expiry of two years of receiving of notice

of possession.

18. Learned counsel for the Appellant submitted that there was no
default on the part of the ‘Corporate Debtor’ who offered possession to
allottees. The alternative offer was also given to accept the money, if

they do not intend to take the possession on payment of dues.

19. Notices were issued to Respondents. When asked Mr. Arunav

Patnaik, Advocate appearing on behalf of Ms. Shilpa Jain and Mr.
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Akash Jain- allottees (‘Financial Creditors’) on instruction refused to

accept any amount already deposited by them.

20. The questions arise for considerations in this appeal are:

i.  Whether the ‘Corporate Debtor’ can be held to have
committed default, if apartment/ flat/ premises is
otherwise ready but offer of possession was delayed due to
the reasons beyond the control of ‘Corporate Debtor’ such
as absence of clearance by the Competent Authorities/

Government(s), etc.? and;

ii. Whether application under Section 7 was filed by the 1st
and 2nd Respondents ‘fraudulently or with malicious intent
for any purpose other than for the resolution of insolvency
or liquidation’ as defined under Section 65 of the 1&B Code’

called for any penal action?

Relevant facts of the Case:

21. The ‘Flat Buyer’s Agreement- Sampada’ was reached between Ms.
Shilpa Jain and Mr. Akash Jain with the ‘Corporate Debtor’ on 3rd
August, 2012. Article-4 relates to ‘Possession’. Clause 4.1 therein deals
with ‘Condition-precedent’ and Clause 4.2 deals with ‘Possession Time

and Compensation’. Clause 4.3 deals with ‘failure to provide
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infrastructure facilities’; whereas Clause 4.4 is ‘Force Majeure’,

as

under:

4.3

ARTICLME 4
POSSESSTION

Conditlon-prevedont

The Allottee shall bofore taking possexsion of the Apartiuent 1ust olear al
allowted Apartment and have the Conveyance Deed for the said Apartment
after paying Rogistration (we / chargex, stamp duty and other charges /-
schinll pay, as and when o Jedd by the Ppany, the 5 P duty, ey
other Inoldentnl and legal expenkex for excoution uand n:si-tr-tion of Contvoynmo Deed of the
Apartment in lhvaur of the Allatee which shall be executed and got registored afier recelpt of the
total Sale C: ik i , other dues, viz sll the statutory charges, taxex including sorvics tax, ate.
wte, and including payment of IFME payable to the C ¥y or thhe Mai. Agonoy, as the
case may be and the said chorges and expenses as may be payable or demanded from the Allottes
in ro-poot of the Apnrmuut and Parking space(x) allotted to him / her. In case the Allotce fils 1o

the 8 duty, & i ohoarges aod all om-r incidental and legal expenscs otc, o

donnndod within the period i d in the d . the C pany ashall be free to
appropriate the part of aale price paid by e Allodes towards mo ‘l“ o.lnr‘u .nd expenses and
e Allottee shall forthwith deposit the shosrttall in the Sale € 1 ks with

Interest G 1E% per anmunm for period of delay in depo‘lung nm 8.]0 con‘ddmuon S0

appropriated according (o payment plan. The All M
Deed within a period of sixty (60) days Gon the date off Oy i3383 i in wrsuna m
receipt of the certifioate for use and occcupation of the =aid hulldin. &un the ¥ ity

“ money, b

“or BAMEJA DIV E

Mmiling whioh the Allomes authorises the Company o a-uu:‘a =l nd forfel carnecat
- %P
d Al

ERS L ATYEG 12 Flm A prprlioant

WS 1 pxid, intorest on delayed payiment =m0, and refund e Nmulnln'
amount without any interost upon reolization ot y from fe / all 0 any other party.

FPossession Time nund Compunsation

That the C duavors to give posscasion of the Apartinent to the Allotee within thirey =ix
(326) months l\'on\ the date of the exsoution of thia Wmmt -m.l aftcr ptwwnu; of necesdary
infrastructare in the zxector by the Gover b\n 1~ a) ar any
Govermment/ITegnintory suthority "= i i i inn b and Daeyond the cantrol
of the Company. The Company on obiaining O‘ﬂlﬂc.t. for occupation and use by the Campetent
Authorities shall hand over the Apartnent to the Allottes for his / her cooupation and use snd
subjeot o the Allottee having complied with =il the terms and conditions of this Flar Buyer
Agreament. [n the event of his / her Milue o take over and/ or aacupy and use the Apartment
provisionally and 7/ or finally aliotted within thirty (20) daya from the date of intimation in weiting
Ly e Company, then the sane shall e at his 7 her risk and cost and the Allotise shall be liabla (o
Pay vompansation Gt Rs. 5/- sg. 1, of ths auper arca pcr monih ax holding chargex for the entire
puriod of anch deliay. If the Company Gils e & of the said batidiag 7
Apartment within thirgy six (36) moonths from the dau of execution of this Agreemen and after
providing of nocoessary Intfrastracture in the by the Gover for nny resson oth-r thnn
the roasons stutcd above, then the Cowpany sbhnll be liabile o pray o the Al @0
Ba. 7/« aq. L of thwe super area per monily for the eative pecod of such delay. The -cu\uun.ut or
comnpensation shall bhe done st the time of canvaying of the Apartment and oot enctier. The axid
compensation shall be & distinet chxrge in addition o muintenance charges and naot related o wny
other charges as provided in this Agreement. If there is any deloy in paym / remi Ly
the Allattes or in arder to camply with any specific request of the Allottes such ax providing
addivional fivnents in his / bher Aportment, then the above said period of thirty six (36) mnmonths
will sutomatianlly snd comespondingly get extended by the period of such delay and In thar case
Company shall ot be lisble for any such delay.

Fallure to provide Infrsstructure facllities

The aald projear falls within rhe oew Maasror Plan of Gurgaon and the site of the projicot may not

have the infrasiructure in place as on the date of bBooking or ar the finse uf landu:g over. of

possssxion as the smne s o bae pmv’d‘d / deveaeloped by the Gover '

agency. Bince thia in beyond the o of pany, therefore, the Allottoos shall not Bl.!m Ky
tion for del / non-provision orf infrastructure facilities and /ar m%ny in

handing over the possession of the spartment(s) in the projeoct. o~ Fy = :—:~

e

Force Majeure /

The Allotiece agrees and pts that ion/ i tion/ ploci Ih‘lﬁ bulld}na/
sald complex Is subject to Force Maojeure Conditions which inter-ulin inclu, y oncecow of
non availability of stee! and/or cement or other bullding materinls or wa P]
poweaer ar slow down, strike, 1ok out or due to any disy with the vﬂi

by the ¥ ¥ ilability of necoessary hxnr-uruclm fuciliticos boing i&ﬂx‘m the
sgavaerament for onnylng development activities, pollution clomances, court infunotion, ofvil
camrnotion or by reason of war, eney o fovorist action, carthquake, any act of God and delay
in grant off 13 i f i cartifi by the Gover and / or any other public ar

T ——

b o (d‘,‘* /‘g
3 st Applicant =1 Applicant

ALV
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competent authority or if non delivery of possession is beyond the control of the Comp:my and in
any of the aforesaid events, the Company shall be entitled to a reasonable extension of time for
delivery of possession of the said Apartment, depending upon the contingency /prevailing
circumstances at that time. The Company as a result of such a contingency arising thereto
reserves, its riglt to slter or vary the terms and conditions of allotment or if the circumstances
beyond the control of the Company so warrant the Company may suspend the scheme for such
period as it may consider expedient and no compensation of any nature whatsoever may: be
claimed by the Allotiee for the period of suspension of scheme.

22. Article 5 of the ‘Flat Buyer’s Agreement- Sampada’ relates to
‘Allotment’. Clause 5.1 therein relates to ‘Right of the Company’ to
cancel the allotment after refunding the payment along with interest
calculated @9% per annum whereas Clause 5.2 relates to ‘Compliance

of Rules, Regulations and By-laws’.

23. As per Clause 4.1 of Article-4, which is ‘Condition-precedent’, the
Allottee shall before taking possession of the Apartment must clear all
the dues towards the allotted Apartment and have the Conveyance Deed
for the said Apartment executed in his favour after paying Registration

fee/ charges, stamp duty and other charges/ expenses.

24. Clause 4.2 of Article-4, as noticed above, deals with ‘possession
time and compensation’ which is subject to ‘Force Majeure’ as stated in

Clause 4.4.

25. As per Clause 4.4 of Article-4 (‘Force Majeure’), construction/
continuation/ completion of the building/ complex is subject to Force

Majeure Conditions which inter alia include delay on account of non
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availability of steel and/ or cement or other building materials or water
supply or electric power or slow down, strike, lock out or due to any
dispute with the construction agency employed by the Company, non-
availability of necessary infrastructure facilities being provided by the
Government for carrying development activities, pollution clearances,
court injunction, civil commotion or by reason of war, enemy or
terrorist action, earthquake, any act of God and delay in grant of
completion/ occupation certificate by the Government and/ or any
other public or competent authority or if non delivery of possession is
beyond the control of the Company and in any of the aforesaid events,
the Company shall be entitled to a reasonable extension of time for
delivery of possession of the said Apartment, depending upon the
contingency/ prevailing circumstances at that time. The Company as a
result of such a contingency arising thereto reserves, its right to alter or
vary the terms and conditions of allotment or if the circumstances
beyond the control of the Company so warrant the Company may

suspend the scheme.

26. As per Clause 5.1 of Article-5, the Appellant has right to cancel
the allotment after refunding the payment along with interest calculated
@9% per annum. Therefore, it cannot be said that allottee is remedy

less.

27. Right of allottees and developer fell for consideration before the

Hon’ble Supreme Court in “Pioneer Urban Land and Infrastructure
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Limited & Anr. v. Union of India & Ors.- (2019) SCC OnLine SC
1005” in which the present ‘Corporate Debtor’ was also one of the
Appellants. The Hon’ble Supreme Court taking into consideration the
‘Real Estate (Regulation and Development) Act, 2016’ (“‘RERA” for short)
observed and held that there being no provision similar to that of
Section 88 of RERA in the Code, it is meant to be a complete and
exhaustive statement of the law insofar as its subject matter is
concerned. The ‘non-obstante clause’ of RERA came into force on 1st
May, 2016, as opposed to the ‘non-obstante clause’ of the Code which
came into force on 1st December, 2016. Therefore, they are
complimentary to each other. RERA is in addition to and not in
derogation of the provisions of any other law for the time being in force,
also makes it clear that the remedies under RERA to allottees were
intended to be additional and not exclusive remedies. Therefore, the

provisions of the I&B Code’ would apply in addition to the RERA.

28. In “Pioneer Urban Land and Infrastructure Limited & Anr.”
(Supra), the Hon’ble Supreme Court noticed that the relevant provisions
of the RERA including ‘rights and duties of allottees’ as mentioned in

Section 19 and quoted therein, as follows:

“19. Rights and duties of allottees.— (1) The

allottee shall be entitled to obtain the information

relating to sanctioned plans, layout plans along
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with the specifications, approved by the competent
authority and such other information as provided in
this Act or the rules and regulations made
thereunder or the agreement for sale signed with

the promoter.

(2) The allottee shall be entitled to know stage-wise
time schedule of completion of the project, including
the provisions for water, sanitation, electricity and
other amenities and services as agreed to between
the promoter and the allottee in accordance with

the terms and conditions of the agreement for sale.

(3) The allottee shall be entitled to claim the
possession of apartment, plot or building, as the
case may be, and the association of allottees shall
be entitled to claim the possession of the common
areas, as per the declaration given by the promoter
under sub-clause (C) of clause (I) of sub-section (2)

of section 4.

(4) The allottee shall be entitled to claim the refund
of amount paid along with interest at such rate as
may be prescribed and compensation in the

manner as provided under this Act, from the
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promoter, if the promoter fails to comply or is
unable to give possession of the apartment, plot or
building, as the case may be, in accordance with
the terms of agreement for sale or due to
discontinuance of his business as a developer on
account of suspension or revocation of his
registration under the provisions of this Act or the

rules or regulations made thereunder.

(5) The allottee shall be entitled to have the
necessary documents and plans, including that of
common areas, after handing over the physical
possession of the apartment or plot or building as

the case may be, by the promoter.

(6) Every allottee, who has entered into an
agreement for sale to take an apartment, plot or
building as the case may be, under section 13,
shall be responsible to make necessary payments
in the manner and within the time as specified in
the said agreement for sale and shall pay at the
proper time and place, the share of the registration
charges, municipal taxes, water and electricity
charges, maintenance charges, ground rent, and

other charges, if any.
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(7) The allottee shall be liable to pay interest, at
such rate as may be prescribed, for any delay in
payment towards any amount or charges to be

paid under sub-section (6).

(8) The obligations of the allottee under sub-section
(6) and the liability towards
interest under sub-section (7) may be reduced
when mutually agreed to between the promoter

and such allottee.

(9) Every allottee of the apartment, plot or building
as the case may be, shall participate towards the
formation of an association or society or cooperative

society of the allottees, or a federation of the same.

(10) Every allottee shall take physical possession of
the apartment, plot or building as the case may be,
within a period of two months of the occupancy
certificate issued for the said apartment, plot or

building, as the case may be.

(11) Every allottee shall participate towards
registration of the conveyance deed of the

apartment, plot or building, as the case may be, as
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provided under sub-section (1) of section 17 of this

Act.”

29. As per Section 19(4) of the RERA, the allottee is entitled to claim
the refund of amount paid along with interest at such rate as may be
prescribed and compensation in the manner as provided under the Act,
from the promoter, if the promoter fails to comply or is unable to give
possession of the apartment, plot or building, as the case may be, in
accordance with the terms of agreement for sale or due to
discontinuance of his business as a developer on account of suspension

or revocation of his registration under the provisions of the Act.

30. As per sub-section (6) of Section 19 of the RERA, every allottee,
who has entered into an agreement or sale to take an apartment, plot or
building, as the case may be, under Section 13, is responsible to make
necessary payments in the manner and within the time as specified in
the said agreement for sale and is also required to pay at the proper
time and place, the share of the registration charges, municipal taxes,
water and electricity charges, maintenance charges, ground rent, and

other charges, if any.

31. In terms of sub-section (7) of Section 19 of the RERA, the allottee
shall be liable to pay interest, at such rate as may be prescribed, for any
delay in making payment towards any amount or charges to be paid

under sub-section (6).
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32. In terms of sub-section (10) of Section 19 of the RERA, it is also
the duty of the allottee to take physical possession of the apartment,
plot or building as the case may be, within a period of two months of
the occupancy certificate issued for the said apartment, plot or building,
as the case may be. Thereafter, in terms of sub-section (11) of Section
19 of the RERA, the allottee is also required to participate towards
registration of the conveyance deed of the apartment, plot or building,

as the case may be.

33. The Hon’ble Supreme Court also noticed the Rules framed by
‘Andaman and Nicobar Islands Real Estate (Regulation and
Development) (General) Rules, 2016’ which includes ‘interest payable by

promoter and allottee’ and the ‘timelines for refund’ and observed:

“67. It can thus be seen that just as
information utilities provide the kind of
information as to default that banks and
financial institutions are provided under Sections
214 to 216 of the Code read with Regulations 25
and 27 of the Insolvency and Bankruptcy Board
of India (Information Utilities) Regulations, 2017,
allottees of real estate projects can come armed
with the same kind of information, this time

provided by the promoter or real estate developer
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itself, on the basis of which, prima facie at least,
a “default” relating to amounts due and payable
to the allottee is made out in an application
under Section 7 of the Code. We may mention
here that once this prima facie case is made out,
the burden shifts on the promoter/real estate
developer to point out in their reply and in the
hearing before the NCLT, that the allottee is
himself a defaulter and would, therefore, on a
reading of the agreement and the applicable
RERA Rules and Regulations, not be entitled to
any relief including payment of compensation
and/or refund, entailing a dismissal of the said
application. At this stage also, it is important to
point out, in answer to the arguments made by
the Petitioners, that under Section 65 of the
Code, the real estate developer can also point out
that the insolvency resolution process under the
Code has been invoked fraudulently, with
malicious intent, or for any purpose other than
the resolution of insolvency. This the real estate
developer may do by pointing out, for example,
that the allottee who has knocked at the doors of

the NCLT is a speculative investor and not a
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person who is genuinely interested in purchasing
a flat/ apartment. They can also point out that in
a real estate market which is falling, the allottee
does not, in fact, want to go ahead with its
obligation to take possession of the
flat/ apartment under RERA, but wants to jump
ship and really get back, by way of this coercive
measure, monies already paid by it. Given the
above, it is clear that it is very difficult to accede
to the Petitioners’ contention that a wholly one-
sided and futile hearing will take place before
the NCLT by trigger-happy allottees who would
be able to ignite the process of removal of the
management of the real estate project and/or

lead the corporate debtor to its death.”

34. As per the aforesaid decision of the Hon’ble Supreme Court, the
‘Corporate Debtor’ can refer to Section 65 and point out that insolvency
resolution process has been invoked fraudulently, with malicious

intent, for any purpose other than the resolution or insolvency.

35. The Real Estate developer may do so by pointing out, for example,
that the allottee who has knocked at the doors of the NCLT is a

speculative investor and not a person who is genuinely interested in
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purchasing a flat/ apartment. The Developer can also point out that in
a Real Estate market which is falling, the allottee does not, in fact, want
to go ahead with its obligation to take possession of the flat/ apartment
under RERA, but wants to jump ship and really get back, by way of this

coercive measure, monies already paid by it.

36. From the aforesaid findings, it is clear that the Adjudicating
Authority (National Company Law Tribunal) before admitting a case can
find out whether the application filed by trigger-happy allottees who
would be able to ignite the process of removal of the management of the

Real Estate project and/ or lead the ‘Corporate Debtor’ to its death.

37. It has come to our notice that in large number of cases, in the
language of the Hon’ble Supreme Court, the allottees are speculative
investor and not a person who is genuinely interested in purchasing a
flat/ apartment. They do not want to go ahead with its obligation to
take possession of the flat/ apartment under RERA, but wants to jump
ship and really get back, by way of this coercive measure, monies

already paid by it.

38. The Adjudicating Authority noticed the letter dated 15th
November, 2016 relating to delivery of possession but refused to accept
the same. In the said Notice of possession, a further period of four
weeks to handover the possession and three months for registration

have been sought. In the No Objection Certificate dated 11t November,
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2016, the ‘Corporate Debtor’ showed that it applied for water connection
but having not received, till then at least potable water through tankers

was required to be supplied to the residents.

39. The Adjudicating Authority also noticed the stand taken by the
‘Corporate Debtor’ that for disposal of sewerage and storm water till the
time services were made available by HUDA/ State Government as per

the Scheme.

40. The Appellant agreed to pay the amount with interest but the
Respondents- allottees before this Appellate Tribunal refused to accept
the payment and wanted higher percentage of money @ 18% p.a. which
was even higher than the actual principal amount paid by the

Respondents- allottees.

41. The 1st and 2rd Respondents have not denied that they were
offered possession on 15t November, 2016, but they refused to take

possession and after two years they wanted money back.

42. As per Clause 4.4 of the ‘Flat Buyer’s Agreement- Sampada’ dated
3rd August, 2012, delay on account of non availability of necessary
infrastructure facilities being provided by the Government for carrying
development activities, such as outside water discharge system by
HUDA or State Government as noticed by the Adjudicating Authority,
for that the ‘Corporate Debtor’ cannot be made responsible. The

occupation certificate by the Government/ Central Government/
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Competent Authority not given within time as specifically pleaded by
the Appellant and the ‘Corporate Debtor’ before the Adjudicating
Authority and not denied by the 1st and 2nd Respondent, it squarely

comes within Clause 4.4 of the Flat Buyer’s Agreement (Force Majeure).

43. Learned counsel for the Appellant submitted that there was order
of stay passed by the National Green Tribunal for which the ‘Corporate

Debtor’ cannot be blamed if there is a delay in non-completion.

44. All the facts aforesaid clearly show that the 1st and 2nd
Respondents, in spite of offer of flat, wanted refund of the amount with
more interest and refused to take the actual amount in terms of

agreement.

45. The aforesaid facts also make it clear that the 1st and 2nd
Respondents filed the application under Section 7, fraudulently with
malicious intent for the purpose other than for the resolution or
liquidation and they knocked at the doors of the Adjudicating Authority
for refund of money and not for the Flat/ premises and thereby wanted
to jump ship and really get back the amount, by way of coercive
measure (Refer the decision of the Hon’ble Supreme Court in “Pioneer

Urban Land and Infrastructure Limited & Anr.”).

46. Apart from the fact that the ‘Corporate Debtor’ has offered the
possession of flat on 15t November, 2016 and obtained completion

certificate immediate thereafter. Therefore, delay in granting approval
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by the Competent Authority cannot be taken into consideration to hold
that the ‘Corporate Debtor’ defaulted in delivering the possession. The
Adjudicating Authority failed to appreciate the fact and also ignored the
decision of the Hon’ble Supreme Court though rendered prior to the
admission of the application which is binding on all the Court(s) and

Tribunal(s).

47. The case of the 1st and 2rd Respondents is covered by Section 65
of the I&B Code’ and are liable for imposition of penalty. However, in
the facts and circumstances of the case, we are not imposing such
penalty on 1st and 27d Respondents, who even in presence of this
Appellate Tribunal refused to accept the money in terms of the

Agreement and also refused to take possession of the flat.

48. In view of the aforesaid findings, we have no other option but to
set aside the impugned order dated 20t August, 2019. The application
preferred by 1st and 2rd Respondents under Section 7 of the 1&B Code’
is dismissed. The appellant ‘Corporate Debtor’ (company) is released
from all the rigours of ‘Moratorium’ and is allowed to function through
its Board of Directors from immediate effect. The ‘Interim Resolution
Professional’/ ‘Resolution Professional’ will provide and intimate the
fees for the period he has functioned and costs of ‘Corporate Insolvency
Resolution Process’ incurred by him to the Appellant/ ‘Corporate
Debtor’ and amount, if any, already received. The Appellant will pay the

amount to the Resolution Professional’ after adjusting any amount
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already paid by Respondents or any other party. The 1st and 2nd
Respondents being the individual allottee, we have not directed them to
pay the ‘Corporate Insolvency Resolution Process costs’ of ‘Interim
Resolution Professional’/ ‘Resolution Professional’, and amount, if any,
paid by them to the ‘Resolution Professional’. The ‘Interim Resolution
Professional’ will hand over the assets and records to the Board of

Directors.

49. Before parting with the Judgment, it is desirable to refer some of

the development.

50. Taking into consideration the fact that many of the allottees are
filing applications under Section 7 fraudulently or with malicious intent
for any purpose other than for the resolution of insolvency, or
liquidation, the Hon’ble President of India has recently promulgated an
Ordinance further making amendment in the ‘Insolvency and
Bankruptcy Code, 2016’ by published in the Gazette of India

extraordinary Part II- Section 1 dated 28t December, 2019.

S51. In Section 7 of the principal Act, in sub-section (1), before the

Explanation, the following provisos have been inserted:—

“Provided that for the financial creditors, referred
to in clauses (a) and (b) of sub-section (6A) of
section 21, an application for initiating corporate

insolvency resolution process against the
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corporate debtor shall be filed jointly by not less
than one hundred of such creditors in the same
class or not less than ten per cent. of the total
number of such creditors in the same class,
whichever is less:

Provided further that for financial creditors
who are allottees under a real estate project, an
application for initiating corporate insolvency
resolution process against the corporate debtor
shall be filed jointly by not less than one hundred
of such allottees under the same real estate
project or not less than ten per cent. of the total
number of such allottees under the same real
estate project, whichever is less:

Provided also that where an application for
initiating the corporate insolvency resolution
process against a corporate debtor has been filed
by a financial creditor referred to in the first or
second provisos and has not been admitted by the
Adjudicating Authority before the commencement
of the Insolvency and Bankruptcy Code
(Amendment) Ordinance, 2019, such application
shall be modified to comply with the requirements

of the first or second provisos as the case may be
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within thirty days of the commencement of the
said Ordinance, failing which the application shall

be deemed to be withdrawn before its admission.”

52. The aforesaid provisos inserted in sub-section (1) of Section 7
came into force since 28th December, 2019 though not applicable in this
appeal, but the Adjudicating Authority is required to notice the said

provisions.

53. Before admitting such case, it will be desirable to find out
whether the allottees have come for refund of the money or to get their
apartment/ flat/ premises by way of resolution. If the intention of the
allottees only for refund of money and not possession of apartment/
flat/ premises, then the ‘Corporate Debtor’ may bring it to the notice of

the Adjudicating Authority as held by the Hon’ble Supreme Court.

54. The Adjudicating Authority before admitting an application under
Section 7 filed by allottee(s) will take into consideration the decision of
the Hon’ble Supreme Court in “Pioneer Urban Land and
Infrastructure Limited & Anr. v. Union of India & Ors” (Supra), as

noticed in Paragraph 33 of this Judgment.

55. If the delay is not due to the ‘Corporate Debtor’ but force majeure,
as noticed above, it cannot be alleged that the ‘Corporate Debtor’

defaulted in delivering the possession.

Company Appeal (AT) (Insolvency) No. 864 of 2019



56.

27

In the present case, we asked the Appellant, who is the Chairman

cum Managing Director of ‘Raheja Developers Limited- (‘Corporate

Debtor’) to provide the time frame of completion of the project, which

has been filed by way of an Affidavit with enclosures and extracted

below:
Raheja Developers Limited
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57.

The Appellant has also given the details of amount sanctioned by

one or other ‘Financial Creditors’ and time frame to pay the amount

within prescribed time. We expect that the ‘Corporate Debtor’ will stick

to the time frame given before this Appellate Tribunal.
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58. It is to be noticed that there is Intervention Application filed by
‘L&T Infrastructure Finance Co. Ltd. & L&T Finance Ltd.” and some
other interveners, but we have not deliberated on their claim, as on

merit we have allowed the appeal.

The appeal is allowed with aforesaid observations and directions.

No costs.

[Justice S.J. Mukhopadhaya]
Chairperson

[Justice A.I.S. Cheema]
Member (Judicial)

[Kanthi Narahari]
Member (Technical)

NEW DELHI
22nd January, 2020

AR
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