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For Respondents:

ORDER
(Hybrid Mode)

06.02.2024: Heard learned counsel for the Appellant. This Appeal has

been filed against order dated 10.11.2023 by which the Adjudicating Authority

has admitted Section 7 application filed by the Respondent.

2. Learned counsel for the Appellant submits that although initially the
Corporate Debtor started paying EMI, later it realized that some fraud has
been played in inducing the Corporate Debtor to take loan and police
complaints were filed against the Financial Creditor and the Developer. The
Adjudicating Authority has given finding the debt and default is proved, in this
regard the submission of the Appellant is that the debt and default could not

be held to be proved since it is disputed by the Appellant.

3. We have heard the learned counsel for the Appellant and perused the

record.

Contd.../



4. It was proceedings under Section 7 and the fact that Appellant started
paying EMI itself proves that there was financial debt. The reason for not
continuing to pay EMI and reason for filing police complaint cannot negate the
financial debt or default. With regard to claim of the Appellant against the
Financial Creditor and the Developer, it is always open for the Appellant to
pursue such claim but it shall not have any impact on the Section 7
application which has been admitted by the Adjudicating Authority there being
debt and default. We are of the view that no error has been committed by the

Adjudicating Authority in admitting Section 7 application.

5. Learned counsel for the Appellant placing reliance on the judgment of
Hon’ble Supreme Court in “Vidarbha Industries Power Ltd. vs. Axis Bank Ltd.,
Civil Appeal No.4633 of 2021”7 submits that the Adjudicating Authority has
discretionary power, which should have been used in rejecting the application.
We are of the view that the judgment of Hon’ble Supreme Court in Vidarbha

was on its own facts and the said judgment does not apply in the present case.

6. We do not find any merit in the Appeal. Appeal is dismissed.
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