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Orders passed vide separate orders.
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NATIONAL COMPANY LAW TRIBUNAL
HYDERABAD BENCH

CP (IB) No. 199/7/HDB/z0109

U/s 7 of IBC, 2016
R/w Rule 4 of T & B (AAA) Rules, 2016

In the matter of:-

IDBI Bank Limited

IDBI Tower, WT'C Complex

Cuffe Parade, Mumbai-400005

And

Special Corporate Branch

5-989/1, II Floor, Chapel Road

Hyderabad — 500001 ... Petitioner/
Financial Creditor

VERSUS
Aster Private Limited
Plot No. 140 & 141/1, IDA Phase-1I

Cherlapally, Hyderabad —~ 500051 ... Respondent/
Corporate Debtor

Date of order: 19.11.2019

Coram:

Hon'ble Shri Ratakonda Murali, Member (Judicial)
Hon’'ble Shri Narender Kumar Bhola, Member (Technical)

Appearance:

For Petitioner: Shri V.V.S.N. Raju, along with Ms K. Shreya,
Advocates

For Respondent:  Shri B. Ramachander Rao along with Shri K.
Purnachandra Rao, Advocates

Heard on: 21.10.2010 & 05.11.2019
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NCLT HYD BENCH
CP(I18) No. 199/7/HDBf2019

PER: SHRI RATAKONDA MURALI
MEMBER (JUDICIAL)

Under consideration before us is the Petition filed under
Section 7 of Insolvency & Bankruptcy Code, 2016 R/w Rule
4 of Insolvency & Bankruptey (Application to Agijudicating
Authority) Rules; 2016, by IDBI Bank Limited_,i -Which is the
Financial Creditor stating that M/s Aster Pri{*zi_fe' Limited,
Corporate Debtor herein had defaulted in repay'i-ri'g"'a sﬁm of
Rs. 363,58,73,257.27, seeking admission of the Petition,
initiation of Corporate Insolvency Resolution Process
(CIRP), granting moratorinm and appointmen"t.'of Interim |
Resolution Professional (IRP) as prescribed under the Code

and Rules thereon.

The averments apropos to the Petition ir: brief z__u_"e":-

(1) 'The Aster Private Limited, Corporate Debtor herein is
a private limited Company, engaged in the bu;éineés of
Telecom Infrastructure and engineering, ti‘_ansmiésion
and distribution services ete. . 2

(2) The Corporate Debtor was s:.:-ncrione&_ inter-alia

various Credit Facilities (Loans) under dwerse loans

such as Term Loan, Fund Based and Non-Fund based
aggregating to Rs. 482,74,00,000/-, pursuant to which
security agreements were entered into and executed
between Corporate Debtor, IDBI Bank Limited

(Pinancial Creditor herein) and other Banks under

Multiple Banking Arrangement (L4BA) which consists

of Punjab National Bank, State Bank of India, Qriental

Bank of Comnmerce, ICICI Bank Lid, Axis Bank Ltd and

Kotak Mahindra Bank Ltd.

: e r
T

e

I

A =



W,

e

(3)

)]

(s)

(6}

NCLT HYD BENCH
P (IB) No. 109/7/HDBf2810

3

The Corporate Debtor defaulted in honourmg the
commitments of the Financial Creditor and other
member banks under MBA. In order to bring the
Corpo_rafo Debtor from financial distress, the Fi_nahcial
Creditor _alon_g with other Member Banks under MBA
restructux_'od _the debt under Corpora_te Debt
Restructﬁi‘ing {(CDR) mechanism vid_e' .'_letter' of
approval Ref No. IBDI [H]. 3310{B}/ SCB/ CBG/APL/
201415 dated 30.12.2014 in accordance w1th eéxisting
guidelines of Reserve Bank of India. |

Under the provisions of CDR Restructuring package
the Financial Creditor and all the Banks under MBA
converted part of their debt/labilities into _équity'.to the
extent of Rs. 86,18,23,970/- at face value of.ﬁs_.i_ol; per
share {with 51.10% of stake in the Compény) -and
entered into a Share Purchase Agreement (SPA) with
the Co:poréte .Debtor and promoters of Corporate
Debtor. L
It is stated that despite the TDR Packago and
conversion of debt into equity, the Corporate Debtor
defaulted in payment of principal instah’nénts and
interest and clear the debt. Consequent to whicki the
Loans were classified as Non-Performing Asset on
31.01.2018 w.e.f 01.03.2015. Several Bank-goararitees
to the tune of Rs. 62,04,01,322/- were invoked.
The Corporate Debtor acknowledged the debt vide its
Jetter dated 07.09.2017 as on 01.02.2019.
Subsequently, the Financial Creditor issued a recall
notice on 04.10.2018 to the Corporate Debtor recailling
the overdue and outstanding amount as on 17.09.2018
together with further interest on the amounts due with
effect from 18.06.2018, which is further substantiated
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by Transunion CIBIL Commercial Credit Report dated
06.02,2019. 1tis stated that there exists a debt, default
and the proof of default of debt. Further the Petition
filed by the Financial Creditor is within the period of
limitation. The financial Creditor suggested the name
of Shri Naren Sheth as Interim Resolution
Professional. Hence, requested the Tribunal to admit
the Petition. '

3. Counter is filed by Corporate Debtor refuting the averments
and contesting the averments made in the Petition as under.

(1) 'The preliminary objections raised is with regard to the
maintainability of petition on the grounds that the
Petition filed by Financial Creditor is without any valid
authority and as such the Petition is incomplete.
Further it is stated that the Petition is not accompanied
with documents and records required under Section 7
of IBC, 2016 and copies of the entries in the Bankers
Book in accordance with the Bankers Books of
Evidence Act, 1891. The certificate under Bani(ers
Books of Evidence Act, 1891 stated to have been
enclosed at S1. No. 122 of the index of the document is

also missing,

{2) The Corporate Debtor cited various reasons which
were beyond their control for the cause of financial
distress and at the request of Corporate Debtor the
Financial Creditor considered the proposal for debt
restructuring package under CDR Mechanism but it
could not achieve the operating results under the CDR
Package due to various reasons such as non-
release/non-timely availability of funds from 'the
lenders, non-approval for sale of non-core assets by the
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lenders and sluggish overall market conditions etc, Tt is
also stated that the Financial Creditor did not take

timely decision for the sale of the non-core assets as

(3)

s

stipulated under CDR package, though identified by
Corporate Debtor which would otherwise “had
improved the liquidity position of the Corporate
Debtor. Post approval of the CDR Package, when the

Financial position of the Corporate Debtor did not

improve the financial creditor invoked stra_tegic debt
reconstructing mechanism (SDR) with effect from
25.07.2016 and KPMG was appointed as Monit@ring
Agency to run the operations of the Corporate Debtor.
Upon invocation of SDR scheme, the Applicant
converted Funded Interest Term Loans (FITL):into
equity capital and subsequent to this conversion the
percentage of holding of the promoters group éame
down and lenders took over the affairs of the Company
with 51.10% in the paid up equity of Corporate Debtor.
The revival of Corporate Debtor under CDR/:SDR
schemes failed but conversion of equity was
implemented which led the Corporate Debtor company

into severe liquidity crises.

It is submitted that in response to paper advertisement
inviting expression of interest for purchasing 51.10%
stake in the equity capital of the Corporate Debtor,
Triterras Asia Pte Ltd, a Singapore based comi)any
offered to acquire 51.10.% with certain terms’ and
conditions. The offer was discussed in the JLF meeting
held on 16.01.2018 but was not agreed upon as such the
JLF declared SDR failed in respect of the Corpérate
Debtor. '
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It is further submitted that when the debt restructuring
mechanism under CDR and SDR Scheme failed, the
account of Corporate Debtor was declared NPA.
However, after discussions at the JLF Meetings held on
16.01.2018 and 14.03.2018, the Corporate Debtor was
suggested to explore the possibility of an OTS/
settlement pursuant to which, the Corporate Debtor
submitted its detailed debt resolution plan/OTS
proposal on 24.05.2018 The same was deliberated
upon on 26.06.2018 and as directed the Corporate
Debtor submitted its improved OTS to the consortium
of lenders on 21.07.2018, which was also deliberated
upon at the JLF meeting held on 17.11.2018. Again as
directed at the JLF Meeting the Corporate Debtor
submitted its revised improved offer of the OTS
proposal to the lenders on 23.04.2019 but the efforts
did not yield any positive results.

It is contended that the Petitioner has not mentioned
the dates of disbursement of loans and also not
furnished the workings for computation of amouﬁt and
days of default in Part IV (2) of the petition. The date
of the account of Corporate Debtor becoming NPA is

also incorrectly mentioned.

It is also stated that the Corporate Debtor has
outstanding receivables from domestic and overseas
markets to the tune of Rs. 530 crores as on 15.03.2019
and that if the Petition is admitted then it will hainper
the recovery process. It is contended that majority of
the employees are working in Rural and remote areas
which would adversely affect the livelihood if the

r
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petition is admitted. Hence, prayed this Tribunal to
dismiss the Petition.

(4)  Rejoinder is filed by Petitioner reiterating the averments
made in the Petition and replied to the objections raised by
the Corporate Debtor in its counter. '

(1) It is stated Mr. V.V.S. Ravindra is authorised vide
resolution on 23.06.2017 to file the Petitioh_ on behalf
of Petitioner. Further it is stated that due to cl'eirical
error, papers related to the Delegation of P_oWers_and
Certificate under Bankers Book of Evidence Act are
missing in the copy of the Petition ser_w_@_réd_ on: the
Corporate Debtor which have been filed along with
Rejoinder as Annexure-I and I1 respec’dve}y.'. _ '-

(2) It is stated that ouistanding dues payable by the
Corporate Debtor was Rs. 967,00,00,00_0}«- and the
One Time Settlement offered by the Corpotéte Debtor
was Rs. 130 crores due to which it was rejé'cted by the
Financial Creditor. Though revised OTS$ proposal
offered was Rs. 235 crores on 21.07.2018 but the
revised OTS proposal was not found to be feasible for
the Financial Creditors and was directed to revise the
same for the third time. However, Corporate Debtor is
yet to approach the banks with an enhanced offer.

5. We have heard the Counsel for Financial Creditor and also
the Counsel for Corporate Debtor. The Financial Creditor
has filed voluminous documents containing in ¢ volumes in
proof of existence of debt and further in proof of default.
The Learned Counsel for Financial Creditor contended that
the Petition is filed against Corporate Debtor under Section
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7 of IBC, 2016 to trigger Corporate Insolvency Resolution
Process on the ground that Corporate Debtor committed
default of an amount of Rs. 363,58,73,257.27. The
contention of the Learned Counsel is that Corporate Debtor
was granted inter-alia various credit facilities (herein after
referred to as “loans”) under diverse loan and _secﬁrity
agreements entered into and executed between  the
Corporate Debtor and Financial Creditor/IDBI Bank
Limited and other banks under Multiple Banking
Arrangements / “MBA” consisting of Punjab National Bank,
State Bank of India, Oriental Bank of Commerce, ICICI
Bank Limited, Axis Bank and Kotak Mahindra Bank. The
Corporate Debtor defaulted in honouring the commitments
of Financial Creditor and other members of MBA. The
Financial Creditor along with other member Banks under
MBA, with a view to bring the Corporate Debtor out of the
financial difficulties, have re-structured the debt under
Corporate Debt Restructuring Agreement (CDR) and under
the said Agreement, the Financial Creditor and other
member Banks of MBA have converted part of their
debt/liability into equity and entered into Share Holders
Agreement with Corporate Debtor and promoters of

Corporate debtor.

However, the Corporate Debtor defaulted in payment of
interest and instalments of the Principal amount and
therefore the loans were classified as Non-Performing Asset
(NPA) by Financial Creditor on 31.01.2018 with effect from
01.03.2015 in its books of Account. The Counsel contended
even bank guarantees issued by Financial Creditor were also

invoked involving huge amounts. Thus, the Corporate
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Debtor defaulted an amount of Rs. 363,58,73,257.27 as on
01.02.2019. “

The Learned Counsel contended that the Financial Creditor
also issued recall notice on 20.09.2018 (addendum to recall
notice on 04.10.2018) to the Corporate Debtor recalling of
the amount overdue and outstanding together with interest.
Therefore, this Application is filed by the Financial Creditor.
The Financial Creditor had filed documents in 9 volumes
along with Petition under Section 7 of IBC, 2016. The
Financial Creditor relied on various documents executed by
the Corporate Debtor from time to time including
guarantee/mortgages. The Learned Counsel for Financial
Creditor further contended that the Corporate Debtor did
not challenge the amount due to Financial Creditor and also
did not challenge the default committed by the Corporate
Debtor. However, the Corporate Debtor raised certain
technical objections which are not tenable and as such
petition is liable to be admitted. Counsel contended that the

Petition is in order and therefore it is liable to be admitted.

On the other hand, the Learned Counsel for Corporate
Debtor would contend that the Petition cannot be admitted
on the ground that the person who signed the petition on
behalf of the Financial Creditor has no valid authority and
is not authorised person and as such Petition is liable to be
rejected. The Counsel contended that the Petition is filed on
behalf of Financial Creditor without any valid authority and
is therefore liable to be rejected. In this connection, the
Learned Counsel for Financial Creditor relied on the
decision of Homble NCLAT in the case of Palogix
Infrastructure Private Limited vs ICICI Bank Limited in
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Company Appeal (AT) (Insol) No. 30, 37 & 54 of 2017 dated
20.09.2017) where in Hon’ble NCLAT held that Power of
Attorney holders are not authorised to present an
insolvency application under IBC. Counsel contended that
Hon'ble NCLAT has made it clear in the decision cited above
that the Power of Attorney Holder is not competent to file a
Petition on behalf of a Financial Creditor or Operational
Creditor or Corporate Applicant. The Financial Creditor
being a juristic person can only act through an éuthorised
representative. The Counsel contended that authorised
representative is distinct from the Power of Attorney hoider.
Thus, the Learned Counsel contended that the Power of
Attorney Holder is not competent to represent Financial

Creditor and Petition is to be rejected on this ground.

The second contention raised by the Learned Counsel that
present petition filed on behalf of Financial Creditt_ér is
incomplete as required documents/ records specified are
not filed along with petition filed under Section 7 of IBC,
2016. The Counsel contended that Form-1 _.to be
accompanied with documents and records required therein
and as specified under IBBI (Insolvency Process for
Corporate Persons) Regulations, 2016 and in the absence of
said documents, the petition is incomplete and therefore the
Petition is liable to be rejected. The Counsel contendéd that
the documents filed in the Petition are inadmissible under
Bankers Book of Evidence Act, 1891. The Counsel
contended that Books of account including Bank records
which are maintained in the daily course of business in
electronic form or otherwise are relevant to be admissible.
Counsel contended Section 4 of Bankers Book of Evidence
Act deals with mode of proving such bank records. The
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records to be accompanied by certificate, certifying the
accuracy and reliability of the entries in the bank records.
There must be a certificate by the Branch Maﬁagér. Then
only it is admissible. The statement of account filed by the
Financial Creditor is not in accordance with _fhe Bankers
Book of Evidence Act and therefore it is not bindi;’ig on the
Corporate Debtor. The Learned Counsel furthe_f contended
that initiating proceedings under the IBC is nbt-perxniSSible
where the intention is to recover the debt. . Thus, the
Learned Counsel contended the present petition:i:s liable to
be rejected. The Corporate Debtor in fact has."not -raised any
dispute with regard to the quantum of debt--_du:e by it as
claimed in the petition. Secondly, there is no dispute that
Corporate Debtor committed default. The main .co;iténtion
of the Corporate Debtor is that Petition is incomplgté and as
such it cannot be admitted. T |
The Corporate Debtor in fact has not raised any dispute with
regard to the quantum of debt due by it as claimed in the
Petition. Secondly, there is no dispute that Cdl_‘pdrate
Debtor committed default. The main contention of the
Corporate Debtor is that the Petition is incomplete and as
such it cannot be admitted. The Learned Counsel for
Financial Creditor in reply would contend that Shri V.V.S.
Ravindra who signed on behalf of the Financial Creditor is
an authorised person to file petition on behalf of Financial
Creditor. The Financial Creditor filed Form-I for triggering
CIRP against Corporate Debtor under Section 7 of IBC. Itis
signed by the General Manager, NPA Management Group.
The Financial Creditor Bank in part-I Column-5 showﬁ his
name as the person who was authorized to submit_peti'tion
on behalf of Financial Creditor. It is clearly mentioned in

Form-I that he is the authorised to represent Financial
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Creditor By virtue of delegation of powers with effect from
23.06.2017. The Financial Creditor has filed the copy of
delegation of powers shown as Annexure-I to the rejoinder
at page No.7.

We have seen the resolution passed by circular by the Board
of Directors of IDBI Bank Limited dated 23.06.2017. The
delegation of powers are given to the following officials of
banks:-

1. Al Executive Directors
2. All Chief General Managers (Grade “F”)
3. All General Managers (Grade “E”)

Therefore, the powers are delegated to the General Manager
to act on behalf of IDBI Limited. They are authorised to
represent the bank to file cases before NCLT and NCLAT,
DRT etc. The person who signed on behalf of Financial
Creditor is not a power of Attorney Holder. He is authorised
person to represent Financial Creditor. The powers are
delegated to him by a board resolution of IDBI Bank. No
doubt Hon'ble NCLAT has held in the decision cited by the
Counsel for Corporate Debtor that Power of Attorney is not
authorised person to file petition under Section 7, g or 10 of
IBC. Here, Shri V.V.S. Ravindra is not acting on behalf of
Financial Creditor as a power of attorney holder but he is
acting as an authorised person of IDBI Bank. The copy of
resolution passed by the board is filed. So, there is no
substance in the contention of Learned Counsel for
Corporate Debtor that the petition cannot be admitted on
the ground that the General Manager is not competent to

represent Financial Creditor.

The second contention raised by the Learned Counsel for
Corporate Debtor that documents filed by Financial

-
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Creditor are inadmissible particularly, the accounts
statement on the ground there is no certification of the
documents in terms of provisions of Bankers Book Evidence
Act.

The Learned Counsel for Financial Creditor has filed
certificate under Bankers Book of Evidence Act shown at
page no. 11 of rejoinder marked as Annexure-II. We have
gone through the copy of statement of accounts pertaining
to the Corporate Debtor which is a certified by the bank.
These are computer generated copies and duly certified by
the concerned bank personnel. SO the second conteﬁtion
raised by Counsel for Corporate Debtor cannot be sustained
in view of the fact that Financial Creditor has filed bank
statement duly certified by the bank manager.

it is the case of Financial Creditor that Corporate Debtor
submitted OTS proposals from time to time dated
24.05.2018, 21.07.2018 and 23.04.2019. They are marked
as Annexures 3, 4, 5 respectively. Thus, the contention of
Learned Counsel for Financial Creditor that Corporate
Debtor was given sufficient opportunity for overcoming the
financial difficulties by allowing it to submit OTS proposal.
It was ultimately not accepted. Thus, the Corporate Debtor
never raised any dispute with regard to liability and also

with regard to default committed.

We have seen the documents filed on behalf of Financial
Creditor. All the documents are signed by the concerned
personnel of the Bank and the documents are affixed with
the stamp of the Bank. Thus, documents filed by the
Financial Creditor are duly certified, so the documents can

be looked into. Even otherwise, the Corporate Debtor is not
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raising any dispute over the execution of documents filed by
the Financial Creditor. We have already stated that the
Financial Creditor has filed voluminous documents
containing in ¢ volumes. Thus, the documents are able to
establish the debt due by the Corporate Debtor and also

enable to prove default.

The contention of Learned Counsel the intention of
Financial Creditor in filing this Petition is only to recover
the debt and object of the Code is not for recovery but
contemplates resolution. In fact the Financial Creditor has
filed the OTS proposals submitted by the Corporate Debtor
from time to time. SO the intention of the Financial
Creditor is not for recovery of debt but the intention is
otherwise to facilitate the Corporate Debtor to o’ﬁer_come
from the financial distress. Therefore, there are no tenable
grounds raised in the counter and petition deserves to be
admitted.

The Learned 00un$el for Financial Creditor also filed letter
of authorization shown as Annexure-VI at page No. 75 of the
rejoinder. Shri A. Mallikarjun, General Manager has
authorised Shri Jitendra Danane, Deputy General Manager
to sign any documents, any declaration and / or any
vakalatnama, sign any affidavit before any authority that
may be necessary for filing the same including NCLT,

The Financial Creditor has suggested the name of Shri
Naren Sheth fo act as Interiin Resolution Profession who
has given his consent in Form-2. Thus, the Petition is in
order and is liable to be admitted.
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ORDER

Hence, the Adjudicating Authority admits this Petition

under Section 7 of IBC, 2016, declaring moratoifium for the

purposes referred to in Section 14 of the Code, with

following directions:- S

(a) The Bench hereby prohibits the institution of suits or
continuation of pending suits or proceedings against
the Corporate Debtor including execﬂﬁo:x_i -of any
judgment, decree or order in any court of lziw,' Tfibunal,
arbitration panel or other authority; ’l‘rahé_fe_r_rmg ,
encumbering, alienating or disposing -of. by the
Corporate Debtor any of its assets or any }égal._right or

“ beneficial interest therein; any action ;to'f:fd:reclose,
recover or enforce any security interest creatéd-by the
Corporate Debtor in respect of its property inclixding
any action under Securitization and Racoﬂétiﬁctiqn of
Financial Assets and Enforcement of Secu'r'itj.f-i'nte}rest
Act, 2002 (54 of 2002); the recovery of any property by
an owner or lessor where such property is occupieﬁ by
or in possession of the corporate Debtor; .

(b) That the supply of essential goods or services to the
Corporate Debtor, if continuing, shall not be
terminated or suspended or interrupted duﬁng

~ moratorium period.

(¢) That the provisions of sub-section (1) of Section 14
shall not apply to such transactions as may be notified
by the Central Government in consultation with any
financial sector regulator.

(d) That the order of moratorium shall have effect from
19.11.2019 till the completion of the Corporate

Insolvency Resolution Process or until this Bench
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approves the Resolution Plan under Sub-Section (1) of
Section 31 or passes an order for liquidation of
Corporate Debtor under Section 33, whichever is
earlier. '

That the public announcement of the initiation of
Corporate Insolvency Resolution Process shall be
made immediately as prescribed under section 13 of
Insolvency and Bankruptcy Code, 2016.

That this Bench hereby appoints Shri Naren Shah,
#R/0 1014-1015, Prasad Chamber, Tata Road No.1,
Opera House, Charni Road (East) Mumbai - 400004
having  Registration = No. IBBI/IPA-001/1P-
Po0133/2017-18/10275 as Interim Resolution
Professional to carry the functions as mentioned under
the Insolvency & Bankruptcy .Code.

Accordingly, this Petition is admitted.
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