« Application By Resolution Professional to initiate Liquidation Process
under Section 33(1)(a) Red With Section 60(5) of the Insolvency and

Bankruptcy Code,2016 Read WITH Rule 11 of National Company Law
Tribunal Rules, 2016,

b i

IN THE MATTER OF:

M/s Bimla Maru Fashions Pvt. Ltd.

....Corporate Debtor

Sh.S.K.Mathur,
Resolution Professional for
M/s Bimla Maru Fashions Pvt. Ltd.

‘Resolution Professional/Applicant

Versus
Sh. Yogesh Maheshwari & Ors
..... Respondent
CORAM:
R.VARADHARAJAN,
Hon'ble Member (Judicial)
K.K.Vohra
Hon'ble Member(Technical)
For Applicant/ Corporate Debtor: Mr. Brijesh Kumar Tamber,
‘ Advocate
For Resolution professional: Mr. S.K.Mathur
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ORDER

I
=il -M IS @an Application filed by the Resolution Professional (RP) seeking to initiate

R

the liquidation process of the Corporate Debtor (CD) under Section 33(1)(a) of

insolvency and Bankruptcy Code, 2016 (IBC) read with Section 60(5) of the said
ACt. The above application as per the averments contained therein has been
made in view of the expiry of the Corporate Insolvency Resolution Process (CIRP) k
on 16.2.2019 and also in view of rejection of the resolution plan by the |

Committee of Creditors (CoC) in its meeting held on 12,02.2019.

2. Prior to going into the aspect of rejection of the resolution plan by the CoC as
well as the expiry of the CIRP period on 16.2.2019, it will be incumbent of this
. Tribunal as an adjudicating authority to take note of the happenings during the
CIRP of the CD. From the Application, it is evident that the CIRP commenced on
2.5.2018 based on a Petition moved by the CD itself under Section 10 of IBC.
Based on the proposal made by the CD itself, one Mr. Arun Chadha was

appointed as the Interim Resolution Professional (IRP). Publication in relation to

Scanned by CamScanner



En

17.8.2018 which prompted the CoC to move the Application

Tribunal in CA.230/C-III/ND/201 which was also ordered by this
val on 5.9.2018.

TR
Firel

5; 3. ‘Subsequent to his appointment, the RP it is averred had appointed valuers on

'15.9.2018. In the fourth meeting of CoC held on 25.9.2018, it is stated that in
& view of the fast approaching expiry of CIRP period, resolution plan as was

required, if any, based on the existing time line for completion of CIRP, an

Application was moved in CA-304/C-III/ND/2018 which was allowed by this . J
- Tribunal extending the completion of CIRP upto 16.2.2019 as contemplated under
P Section 12 of IBC. In the meanwhile, Expression of Interest (Eol) in Form-G was
‘_f" published on 29.9.2018 and with a view to get maximum resolution applicants

and thereby to maximize the value of the CD, period was extended from time to

fime based on the approval of CoC to 15.1.2019. The final list of eligible

resolution applicants was published on 18.1.2019 wherein two resolution

applications were finalized and two resolution plans were also received by the

CoC. Since one of the resolution applicants namely M/s Tomorrow Sales Agency

N Ltd. had withdrawn the plan before it could be placed, the same was not

‘upon by the CoC. In relation to the remaining, namely, the sole resolution

lich stood up for scrutiny before the CoC for its consideration was,

‘the CoC on 12,2.2019 with a voting share of 58.18% against

circumstances, in view of the rejection . i
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osed of, or pending as the case may be. From

it is seen that CA.327/C-11I/ND/2018 has been filed for

of vehicles of the CD, the possession of which are with the Board of
rs whose powers stand suspended. CA.9/2019 and CA.10/2019 relates to

b m transactions and preferential transactions respectively, as contemplated

under Sections 45 and under 43 of IBC, In addition, CA.11/2019 relates to

1 fraudulent trading filed under Section 49 and 66 of IBC,2016 estimated at

-
e B Yol

RsS.125.66 crores. It is also pertinent to note that CAs have also been filed by the
RP seeking to bring to the notice of this Tribunal in relation to fraudulent sale of

1 |‘- property of the CD during the pendency of the main CP filed under Section 10 of
ey

IBC Dy the CD itself. At the end of the Application, Lr. RP has also expressed
':_'- 'S that in view of no disqualification suffered by him for appeintment as a liguidator
- and the consent dated 15.2.2019 to act as the liquidator, has also been

furnished he is willing to act as such if permitted.

5. Submissions of the Ld. Counsel for the RP in support of the Application were
‘heard in detail. Minutes of the respective meetings of the CoC have been annexed

s '.ﬁ__ ‘along with typed set with application.
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second meeting held on 1.8.2018, CoC seems to have been
by inclusion of India Bulls Housing Finance Ltd. with a
ponding change in the voting share of the existing two Members. In the

said meeting, it is also evident the appointment of IRP as the RP was dissented
by 93.73% voting by the CoC and that Mr. Satish Kumar Mathur was proposed fo
be appointed as the RP. In relation to the appointment of the Forensic Auditar,

despite considering 3 names, no voting took place.

8. From the third meeting of the CoC held on 27.8.2018, it is seen that
appointment of Forensic Auditor/ Transaction Auditor has been objected to and it
Is seen from the minutes that no conclusion had been reached in relation to the
appointment of Forensic Auditor. In the fourth CoC meeting held on 25.9.2018,
the appointment of Shri Satish Kumar Mathur the above said RP and the applicant
herein has been taken note of and also steps taken by the RP to keep the CD as a
going concern and also in relation to the appointment of 2 registered valuers to
determine the liquidation value and fair value of the CD. It is also evident from the
minutes of the fourth CoC meeting held on 25.9.2018 that one M/s 5.P.Chopra &

- Co. was confirmed as the Forensic Auditor/Transaction Auditor in view of the fast

Scanned by CamScanner




and in case of Financial Institution/ Fund/PE Investor, it

have the minimum assets under Management or Committed Fund of

1.3.2018. In addition, the process participation

0 crore or more as on 3

Ar _Wef Rs.5.00 lakhs was also fixed alongwith the application for Eol. o

9. From the fifth meeting of the CoC held on 23.10.2018, it is evident that
calling for EOI had been published in the Financial Express in all India edition In

English and in Jansatta, Delhi NCR edition of vernacular on 23.9.2018 and which

also reflects that 2 Eol had been received till 15.10,2018.

10.1n the subsequent meetings, it is seen that the CoC had been confronted with
the resolution applicants and the resolution plans consequent to the issue of Eol
and its receipt as stated in paragraph supra that while one of the resolution
applicants had withdrawn from the process, the resolution plan of the other was
rejected by the CoC in its meeting held on 12.2.2019, the reasons for the refusal
of the resolution plan have also been given, which is reflected in the minutes of

the CoC meeting held on 11.2.2019, which are to the following effect:

4{) The Resolution Plan of the Designers Point (India) Pvt. Ltd, (DPIPL) was found m |
; . . uch bel
liguidation value of the Corporate Debtor. ) g Rigw the : i

The amount offered is comparatively lower than the offered am i

. ount by the other Resolution
R e etion e Resolut

ation tf solution Plan of DPIPL scored lower marks in quantitative an Ih

as per the evaluation matrix approved by the CoC. l ¢
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;%ifia- Be that as it may, it is required to note that this Petition has been initiated by

the CD itself under Section 10 of IBC,2016 and IRP proposal made by CD itself.

However, it is also brought to the notice of this Tribunal by way of the minutes of
: ‘the 4™ CoC meeting held on 25.09.2018, that the IRP proposed by the CD and
appointed had not acted as required of him under IBC and CIRP Regulations as L
framed by Insolvency and Bankruptcy Board of India (IBBI) which had resulted
F in an impasse being created even after the expiry of more than 130 days as in
the meanwhile even EOI was not called for. In the circumstances, this Tribunal
. was compelled to pass an order dated 24.10.2018 in relation to the conduct of the
' said IRP and the said order to be communicated to IBBI for taking necessary
action against him. Further, various Applications in C.A.Nc.327/C-I1I/ND/2019,
e CA. 9/2019, CA/10/2019 and Application filed in relation to fraudulent sale of
b - immovable property which have been filed by the RP as detailed in paragraph

(supra) and from the allegations made therein it is observed that the
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general body of creditors which this Tribunal cannot permit and the provisions
' af IBC being misused more particularly when the Petition has been filed under
Section 10 of IBC by the CD itself emphasized at the cost of repetition. However,
in this connection we are not coming to any conclusion unless a detailed enquiry is
con ducted in relation to these Applications. At the same time, it will not detract
this Tribunal from initiating the process of liquidation of the CD, as these 5 '
- Applications can survive even after the order of liquidation, as may be pass_ed by

this Tribunal and as envisaged under the provisions of IBC. In the circumstances,

all the above pending Applications chall survive this order of liquidation and

continue to be proceeded with by this Tribunal and the liquidator named herein

4

e
R will be required to diligently proceed with these Applications in order to attain
T

5 finality and conclusion. In relation to the financial affairs of the CD, it is seen that

as against the total claim which the CD is required to meet and admitted in a

sum of Rs.38,59,98,147.08, which includes claims of FCs, Operational Creditors

: (other than workman and employees), statutory dues and in relation to dues of

workmen and employees, the assets which are available being the liquidation

value even as reflected in the Application is to the tune of only Rs.10.71 crore, not
¢ggﬁsf?lﬂig 1/5® of the claims and in the circumstances the resolution of the
/ of the CD is virtually remote based on the financial figures as made

——
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\g to the decision of Hon'ble Supreme Court in the
\ar vs. Indian Overseas Bank & Ors. (Civil Appeal No.10673 of 2018)
sions of IBC this Tribunal is

so final and also taking into consideration the provi
e CD.

hence constrained to order for the liquidation of th

pointed as the Liquidator in

i3, Mr. S.K.Mathur, the present RP is hereby ap

e Liquidator and also in view of his

B view of the CoC proposing his name as th
; I consent having been furnished to act as such to carry forward the liquidation of
. the CD henceforth. Liquidator appointed shall strictly act in accordance with the

Rules and regulations including Insolvency and

provisions of IBC and the attendant

Bankruptcy (Liquidation Process) Regulations 2017 as enjoined upon him.

erein shall issue the public announcement that the CD 1s in

3. The Liguidator appointed h
to officers/employees and workers of the CD, taking into

liquidation. In relation
consideration Section 33(7) of IBC, this order shall be deemed to be a notice of discharge.
stigate the financial affairs of the CD, particularly, in relation to

b. The Liguidator shall inve

such other like transactions

preferential transactions/ undervalued transactions and

including fraudulent preferences.

this order to the Registrar of Companies, NCT of

¢. The registry is directed to communicate

tcy Board of India;

Delhi & Haryana and to the Insolvency and Bankrup
the Income Tax Act, 1961, the Liquidator shall give necessary

In relation to other fiscal and requiatory

d. In terms of section 178 of
on to the Income Tax Department
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" with the p‘mmlﬂfﬂq dation in @ n anner
~ inchapter Ill of Part Il of the IBC.
',j § The Liquidator is directed to investigate the financial affairs of the CL In terms of ﬂ .
: provisions of Section - 35(1) of IBC read with relevant rules and regulations and prosscule

or file its response for disposal of any pending Company Applications — inter alia

CA No 327/C-IIl/ND/2018, CA No.9/2019, CA No 10/2019, CA No.11/2019 and CA filed
vide Diary No.0710102000672019 of 2019 during the process of liquidation

h. The Liquidator shall submit a Preliminary report to this Tribunal within savonty-five days
from the liquidation commencement date as per regulation 13 of the Insolvancy and
Bankruptey (Liquidation Process) Regulations, 2016

1. Copy of this order be sent to the Members of CoC

". J. The above application is disposed of in the aforesaid terms
e Q[ P \ |
- -‘_’_S = P _k__, L =
(K.K.VOHRA) (R.VARADHARAJAN)
MEMBER(Technical) MEMBER(JudiCiaI)
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