- ' IN THE NATIONAL COMPANY LAW TRIBUNAL,
DIVISION BENCH - I, CHENNAI

CP/IB/141/CHE/2022

(filed under Section 9 Rule 6 of the Insolvency and Bankruptcy (Application to
adjudicating Authority) Rules, 2016)

In the matter of True Value Homes (India) Private Limited

REENA JOSHI

Proprietor of M/s Sanch

At 383, Nilgiri Apartments,
Alankanda, New Delhi — 110 019
Through her SPA holder Sh. Alok Joshi

... Operational Creditor

— Vs -

TRUE VALUE HOMES (INDIA) PRIVATE LIMITED
Having its Registered Office at:
TVH Triveni, 21 C.V. Raman Road,
Alwarpet, Chennai - 600 018
... Corporate Debtor

CORAM:

SANJIV JAIN, MEMBER (JUDICIAL)
VENKATATARAMAN SUBRAMANIAM, MEMBER (TECHNICAL)

For Petitioner : Ankur Singhal, Advocate

For Respondent : ARL Sundaresan, Senior Advocate
E. Om Prakash, Senior Advocate
Aparjitha Viswanath, Advocate
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ORDER
(Heard through hybrid mode)

Under Adjudication is an Application filed by Reena Joshi
(hereinafter referred to as ‘Operational Creditor”) under Section 9 of the
Insolvency & Bankruptcy Code 2016 (in short, 'IBC 2016) r/w Rule 6 of
the Insolvency & Bankruptcy (Application to Adjudicating Authority)
Rules, 2016 against True Value Homes (India) Private Limited
(hereinafter referred to as ‘Corporate Debtor’), to initiate the Corporate
Insolvency Resolution Process against the Corporate Debtor, declare a

moratorium and appoint Interim Resolution Professional.

2, Part-I of the Application sets out the details of the Applicant which
states that the Operational Creditor is an Individual. Part-II of the
Application states that the Corporate Debtor is a Private Limited
Company incorporated under the provisions of the Companies Act, 1956
and the registered office of the Corporate Debtor as per the Application
is stated to be situated at TVH Triveni, 21, C.V. Raman Road, Alwarpet,
Chennai - 600 018. In Part III of the Application, the Operational Creditor
has not proposed the name of the IRP and left it to the discretion of this

Tribunal to appoint the IRP.
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3. In Part IV of the Application, the Operational Creditor has claimed
a total sum of Rs.5,00,62,000/- (Rupees Five Crore and Sixty-Two
Thousand Only) as the default amount which is due and payable by the

Corporate Debtor.

4. FACTS OF THE CASE

41. M/s Sanch is a proprietorship firm and is into the
consultancy business of financial advisory and investment
consultancy which includes consultancy related to
restructuring of debts / loans, assistance in negotiations and
other allied services. The Operational Creditor herein is the
proprietor of M/s Sanch whereas Sh. Alok Joshi is the Vice -
President in the said firm. Sh. Alok Joshi and Smt. Reena

Joshi are legally wedded couple.

42. Smt. Reena Joshi vide special power of attorney has
appointed Sh. Alok Joshi as her attorney to file the instant

petition against the Corporate Debtor.

4.3. The Corporate Debtor is into the business of real estate. It is
stated that for its business needs and requirements, the

Corporate Debtor availed loan from the various lenders
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namely LIC Housing Finance Limited, Piramal Housing

Finance, Ratnakar Bank and Punjab National Bank.
However, due to certain reasons, the Corporate Debtor was
unable to repay the instalments which were due to these

financial institutions.

44. The Corporate Debtor approached the Operational Creditor
viz. Reena Josh and Sh. Alok Joshi in the month of February,
2017 seeking consultancy and advisory services in relation
to their needs and requirements. After negotiations and
discussions with the Corporate Debtor, an exclusive
Agreement / Mandate was executed on 11.02.2017 wherein
the Operational Creditor and group company M/s Akaar
were appointed as “Arranger” for providing the services to
the Corporate Debtor for arranging LRD / Term Loan
Facility from Indiabulls or any similar NBFC / Financial

Institution.

4.5.  After the execution of the Agreement / Mandate, Smt. Reena
Joshi and Sh. Alok Joshi started providing services to the
Corporate Debtor. Thus, on the basis of said services,
Indiabulls Housing Finance Limited agreed to take over all
the existing loans and grant top-up loan to the Corporate
Debtor. Accordingly, e-mail dated 17.02.2017 was issued to
the Corporate Debtor along with the term sheets seeking the

comments to finalize the terms sheets.
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4.6. After the mutual concurrence, Indiabulls Housing Finance
Limited entered into the agreement for the total sum of Rs.
390 Crores with the Corporate Debtor. It is submitted that
the same was only because of the services rendered by Smt.
Reena Joshi and Sh. Alok Joshi. The e-mails were duly
exchanged between the parties, and only thereafter the
Corporate Debtor signed and sent the term sheets to

Indiabulls Housing Finance Limited.

4.7. Tt is submitted that in the month of March 2017, the
Corporate Debtor asked the Operational Creditor to arrange
short term loan for Rs.195 Crores for a period not exceeding
144 months and accordingly the Operational Creditor
arranged short term loan from one M/s. Star Agri Finance
Limited for the Corporate Debtor. In terms of the said
Agreement / Mandate dated 11.02.2017, the Corporate
Debtor had to pay the fee @ 2.25% on the funds raised plus

government taxes.

4.8. It is submitted that the Operational Creditor and Sh. Alok
Joshi based upon the instructions of the Corporate Debtor

raised the Invoices and the details are as follows:

(@) For M/s Akaar, invoice no. 098 for
Rs.4,48,50,000/- [Consultancy Feel +
Rs.67,27,500 (Service Tax)]. Totalling to
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Rs.5,15,77,500/-. (Invoice no. 098 dated
01.04.2017 is appended as Annex II (G)).

(b) For M/s Sanch, invoice no. 157 for
Rs.1,95,00,000/- [Consultancy Fee] +
Rs.29,25,000 [Service Tax]. Totalling to
Rs.2,24,25,000- (Invoice no. 157 dated
01.04.2017 is appended as Annex II (H)).

49. Further, the Operational Creditor raised the Invoice No0.158
dated 01.04.2017 for a sum of Rs.28,50,000/- [Consultancy
Fee] + Rs.4,27,500 [Service Tax] Totalling to Rs.32,77,500/-
towards the additional work assigned in the month of
March' 2017. (Invoice no. -158 dated 01.04.2017 is appended
as Annex II(I)). It is submitted that all the above-mentioned

invoices were sent through email on 01.04.2017 and the same

were duly received by the Corporate Debtor.

4.10. It is submitted that the Corporate Debtor made the entire
payment towards the invoice No.098 issued by M/s. Akaar

and the details of the said payment are as follows:

DATE MODE AMOUNT IN RS.
07.04.2017 Bank Transfer 3,00,00,000/-
12.04.2017 Bank Transfer 1,70,92,500/-

TOTAL 4,70,92,500/-

It is submitted that the Corporate Debtor deducted a
TDS of Rs.44,85,000/- while making the payments to the

Operational Creditor in April 2017, but the Corporate

4
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Debtor did not deposit the TDS amount with the Income Tax

Department.

411. Tt is stated that the Corporate Debtor made a partial
payment of Rs.25,00,000/- through bank transfer on
10.07.2017 towards the Invoice No.158 issued by the
Operational Creditor. Although the Corporate Debtor
deducted the TDS of Rs.2,85,000/- while making the
payment to the Operational Creditor in July 2017 but the
Corporate Debtor did not deposit the TDS amount with the

Income Tax Department.

4.12. 1t is stated that the Corporate Debtor did not make any
payment in respect of Invoice No.157, although it was
promised and assured by the Corporate Debtor to Sh. Alok
Joshi. It is stated that Sh. Alok Joshi started pursuing and
requesting the Director of the Corporate Debtor for making
payments, however the Corporate Debtor every time

avoided to make payments by making lame excuses.

4.13. Itis stated that after the introduction of GST, the Director of
the Corporate Debtor requested Sh. Alok Joshi to issue the
Invoice for the entire amount of Rs.4,29,00,000/- along with
GST. Accordingly, the Operational Creditor issued the
Invoice No. 157 dated 01.02.2018 for a sum of
Rs.4,29,00,000/- [Consultancy Fee] + Rs.77,22,000 [GST],
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totalling to a sum of Rs.5,06,22,000/-. It is stated that the

Operational Creditor sent the said Invoice to the Corporate
Debtor through email on 12.02.2018 and the same was

received by the Corporate Debtor.

4.14. Tt is stated that in the meantime, only after the consistent
pursual by Sh. Alok Joshi, the Corporate Debtor deposited
the TDS amount of Rs. 44,85,000/- on 03.07.2018 against the
PAN of M/s Akaar in respect of Invoice No. 098. Similarly,
Corporate Debtor deposited the TDS amount of
Rs.2,85,000/- on 03.07.2018 against the PAN of Operational

Creditor in respect of Invoice No.158.

4.15. Ttis stated that Sh. Alok Joshi demanded the payment from
the Director of the Corporate Debtor towards the said
Invoice No. 157 by writing e-mails, sending WhatApp
messages, making calls and meeting personally. Although
the Director of the Corporate Debtor had acknowledged,
promised and assured to make the payment, but till date no
payment has been made to the Operational Creditor by the

Corporate Debtor.

4.16. It is stated that the Corporate Debtor has not made any
complaint about the services rendered by the Operational
Creditor, neither any show cause was issued to the

Operational Creditor in respect of its services nor any
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deficiency or issue was highlighted which was not resolved

or completed by the Operational Creditor.

4.17. Itis stated that the Operational Creditor issued the Demand
Notice under Section 8 of IBC, 2016 to the Corporate Debtor
at its Registered office address through Speed Post and
email dated 26.02.2022 and the same was duly served upon
the Corporate Debtor. The Corporate Debtor had replied to
the said Demand Notice on 19.03.2022 alleging false,
frivolous and moonshine defences. It is stated that the same
have been made only to avoid the debt which is admittedly
due and payable and there is no bonafide dispute with

regard to the debt due.

4.18. Itisstated that the unpaid Invoice No.157 is dated 01.02.2018
and as per the Limitation Act, 1963, the period of limitation
is three years. The present Application has been filed before
this Tribunal on 28.04.2022. The Learned Counsel for the
Operational Creditor referred to the order of the Hon'ble
Supreme Court dated 10.01.2022 in Suo Motu Writ Petition
(Civil) No. 3 of 2020 wherein it stated that “In cases where the
limitation would have expired during the period between
15.03.2020 till 28.02.2022, notwithstanding the actual balance
period of limitation remaining, all persons shall have a limitation
period of 90 days from 01.03.2022. In the event the actual balance

period of li/mitation remaining, with effect from 01.03.2022 is
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greater than 90 days, that longer period shall apply”. Therefore,

there is no delay in filing the present application as the same

is within the period of limitation.

5. REPLY OF THE CORPORATE DEBTOR

5.1. The Corporate Debtor has filed its reply and stated that the
allegations and statements made in Section 9 of IBC, 2016

are fictious, false and without any merit.

5.2. It is stated that the Corporate Debtor had approached M/s.
Akaar for availing their financial advisory services. After
discussions, the Corporate Debtor and M/s. Akaar entered
into an oral understanding in the year 2017. The Corporate
Debtor and the Operational Creditor agreed for a
consideration of Rs.4,95,92,500/- (Rupees Four Crore Ninety
— Five Lakhs Ninety-Two Thousand and Five Hundred
Only) for the services rendered. It is stated that for the above
said amount, the Corporate Debtor has already made

payments in three tranches which are as follows;

DATE OF AMOUNT PAID PAYMENT MADE TO MODE OF
PAYMENT PAYMENT
Akaar, 383, Nilgiri SBI Ch. No. 998893
07.04.2017 | Rs.3,00,00,000/- | Apartment, Alakanda, | dated 07.04.2019 -

New Delhi RTGS
Akaar, 383, Nilgiri PNB Ch. No.
12.04.2017 | Rs.1,70,92,500/- | Apartment, Alakanda, 229568 dated
New Delhi 12.04.2017 - RTGS
/
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Sanch, 383, Nilgiri Axis Bank — Ch No.
10.07.2017 Rs.25,00,000/- | Apartment, Alakanda, 610180 dated
New Delhi 21.06.2017 - RTGS

5.3. It is stated that all the monies agreed between M/s. Akaar
and the Corporate Debtor were cleared and paid out as early
as on July 2017. Though the relation of the Corporate Debtor
was only with M/s. Akaar, the Corporate Debtor made one
payment in favour of M/s. Sanch on the instructions from
M/s. Akaar and therefore the last tranche of Rs.25,00,000/-

was paid in the name of M/s. Sanch.

5.4. It is stated that all the monetary obligations arising out of
their agreement with M/s. Akaar were completed as early as
2017 and they do not owe any amount to M/s. Akaar. The
obligation to pay to M/s Sanch is in fact non-existent as the
Corporate Debtor does not have any relationship with M/s.
Sanch. It is reiterated that the Corporate Debtor has no
relationship with M/s. Akaar since the closure of the
accounts in 2017. However, to the shock and surprise of the
Corporate Debtor, they received Form 3 Demand Notice
dated 26.02.2022 from the Operational Creditor demanding
a sum of Rs.5,06,22,000/- (Rupees Five Crores Six Lakhs
Twenty-Two Thousand Only) and that too from one Ms.

Reena Joshi representing M/s Sanch.
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5.5  Itis stated that the Demand Notice dated 26.02.2022 sent by

Operational Creditor is malafide and a crooked attempt by
the Operational Creditor to extort money from the
Corporate Debtor. The Corporate Debtor had sent a detailed
reply to the same dated 19.03.2022 explaining the same. It is
stated that the Corporate Debtor clearly disputes even the
existence of the invoice dated 01.02.2018 and puts the
Operational Creditor on strict proof of the same. The
Corporate Debtor had no relationship with the Operational
Creditor except having made payment of Rs.25,00,000/- as
per the instructions of M/s.Akaar during the year 2017. It is
stated that, at the time the reply was given, the Corporate
Debtor did not even know the existence of the agreement
dated 21.02.2017. It is stated that the purported agreement
dated 21.02.2017 is nothing but a forged document and has
been created with no other intent but to file this Section 9

application to extort monies from the Corporate Debtor.

5.6. Itis stated that no person was authorized by the Corporate
Debtor through a Board Resolution to enter into any such
Agreement with the Operational Creditor. The signature
available on the Agreement is not the signature of the
Director of the Corporate Debtor and the seal of the
Corporate Debtor is also not the correct seal. It is stated that
the signature of Sh. Alok Joshi is available on all the pages

and the alleged signature of the Director of the Corporate
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Debtor is found only on the last page of the Agreement. It is

stated that the Corporate Debtor has also filed a Criminal
Complaint on 06.09.2022 before the Central Crime Branch,
Avadi and First Information Report has been registered vide
FIR No. 30/2022 dated 06.09.2022 against Ms. Reena Joshi
and Mr. Alok Joshi for creating a false and fabricated
document and the same is pending before the Central Crime

Branch, Avadi.

5.7. It is stated that the Corporate Debtor had no relationship
with M/s. Sanch nor they have entered into any Agreement
with M/s. Akaar and all the amounts which was due were
settled with M/s. Akaar way back in July 2017 itself and the
present Application which has been filed by the Operational
Creditor is false and is being made to coerce and extort

money from the Corporate Debtor.

6. FINDINGS OF THIS TRIBUNAL

6.1. We have heard the Learned Counsel for the Operational
Creditor and the Learned Senior Counsels for the Corporate
Debtor and also perused the file including the documents

placed on record.

6.2. The primary contention of the Learned Senior Counsel for

2

>

the Corporate [}ebtor is that the purported Agreement dated
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11.02.2017 was never entered into by the Corporate Debtor

and the same is a fabricated document. It was also submitted
that the sign and seal of the Director of the Corporate Debtor
in the said agreement is a forged one. The purported

Agreement dated 11.02.2017 is extracted hereunder:

SANCH 3

EINANCIAL AL/ISOAS A INVESIMENT CONSULTANTS
133, NILGIRI APPARTMENTS, ALAKNANDA, NEW DELHI 110019
Tel 25239785, 9811383445

To, 11" Febeuary 2017
The Chairman - ¥r, Narayanan Ravichandran

True Value Homes Pa 11d

TVH Belicaa Towers, Tower 2

4" Fioor, Block No 94,

MRC Ragar, Channa,

India ~ 600 028

Sub: Yo Arrange LRDI Term Loan Facllity from Inciabulls or any similar
NBFC/Financial Insttution

Dear Se
We urderstand that True Value Home Inda (P) LI, 8 2 cew of e leading playar in
Rasi Estale Saclor. The company is based ot of Chenns

» Transaction : To Arrange LRD Term Loan Facility from Indiabulis or any
similar NBEC)Financial Insttution.

Tre Company hareby appunts SANCH & THE GROUP COMPANY AKAAR 33 %o
arranper {SANCH & THE GROUP OOMPANY AKALR' of “Amranger”) for providing
the senices as cordemplsted havain in relaton to the peoposed Tramsacion. Tho
Cempany desres o confrm the ferms and condbions undsr which Arranger s
engaged Uy the Company o rerder services 28 Amanger % the proposed
Trarsacion This mendate wil remain valc 51 3 months frem sigring of this
engagerment letter, uness laminsted exler by wntten nctice a8 alowed urder the
terms of this engagemeant lter or smended by mutusl consent. This date of valdiy
of mandate wil b2 ralevant only for achieving sancticas from the investors and ary
dozumentation and dstersal of faciifes may tske Daca after Tis Gale.

The Arranger may provide such services traugh, of In COMUNCION with ore o mare
of ther associates ( affiiates.

Scope of Services

Tre Arrangor shal, wiler a\a, endewor to rase resourses requied for e

Transacion from Indisbuls oc any simily NEFC/Finsrcal Instation wiing to fund

the Trantacton. Durng e term of the ergagement. gs conlemplsted heran,

foloairg Saraces in correcien with the Transaction ars axpected to e peovided by

the Arranger -

i Review and analyss of al partirert rformation made avaiadie on e frarcil
and cperational detatls of the Company and s fulure business plans

i Adviss in evaiuation of ofars receivad in ters of facilly Structuring aleng with
cther terms & condbors,

. Atss!n negotietions and sigring of defintive agreements

The detaled terms of e Trarsaction wil avohve in dscussion with tha Indiasbulls or
&y smiar NSFCFranoal Msthtion ard the Company. The Company wil be
respensible for faking necsssary suthcaradons and |/ or speeovals mtermal, exdornal
regdatoty. statutry of chenwmss orce 1o exacutig the above Trarsacion

A
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Exclusivity of ¥andats

Arranger wil adves Company on the Transscton and Scuge agreed upen and
urdertake o wek wih Compay cn an exdusivty bass for 3 mortks. Ths
assgrment can be axtendad for @ durihi mutualy agreed tme paricd and wilth
renegotated lerms and concitines.

Weilel there is 8 prosped of a deal with Indabuls o any similr NBFC/Financidl
Ingstutizn bang intoduced by Arranger, Comparny wil not have the right W dractly
deal of thoose aternative frandal adwecrs wih e same bark, irrespedive of the
tact that ths agreement mey have exprod by elagse of ime for next 12 {teele)
meoths penod from the date of expiry of this agreement.

In ¢330 £ the agreemant may have expred by eape of tme, for neat 12 (twehm)
meoths peniod from the date of eapiry of Fis agreemant if company es 10 diracdy
spproachos or takes sssistanca of ary olher frm of akernafve Enandsl acvisors, the
Arranger wl ke kact informad acd the Company wit anture the fees a3 dotded
batwean the company & tha Arranger is no way dilted,

Foes and Expenses

The Amargement Fee [Fes’) paysie by e Company werdd for the finercial
atsslance %o be rasad by Arranger for ! vantacion The folowing wouls e the
fae structure and payment terms.

[UplrontFee | Nil woula 02 prowdes sowards Lpfrort 8 Zor raiting funds ot e |
! i sme of execution / acceptanca of the mandae lelter cn & non-

| rafundstie base
|
Milestons UNil woukd b2 provded toaards miegoes fee 2t (e tme of
Fees i sxecuion J scoeptance of the term shaet by the Comparny on 3
non-refundatie batis

A Ton oT225% v ail Applicable Governmaat Taxes wh be
Total Fee | chargod on the tois amourt of funds reised for the Company. |

| Thess fees would ba charged lowards the total amount raised 0
e foem of LROMerm Loan through Aranger, Nil of fee to te
pidumlmo!amnedwmn‘mu&lhermnrq.
| 100% to be paid at e ime of fret distursement of the faciity. |
i Ustront fae & Misstene Fees paid wou'd be acjusted sgainst e

{ | soral fes for o assigTRel |
' Defauit 1 o company ‘a8 10 honour the commimant & unable to pay |
Payment | the commiged %es on decided terms 1o tha Arranger then the |
Penalty mompany wil be labls to pay a pensty @ 24% pa. for tha
| detayped penod

ANl grrounts payable to Arznger under the lerms of tis ergagement &re eXCLSHe of
Vaue Mddee Tar (ncuding senvcs 1ax) andior ary other smiar tyues, it being
Income 13y @3 the same shal be iwokad fogsfer wih the fees The Compary
el rembursa Service Tax # the prevaiing rates in f%eos and the same shal be
irnoiced togetiee with s fees. The Campany shal dedud rcoma Tax o seurce on
Fees a5 per 1ha pravaiing rates ke which the Compary shall swue cortifcates withn

the stahutory teme Emit
il!

For,SA

Auth
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Deaclarations of the Arranger

The Amanper stansq thal 1l has the recessary shils and expartse to provide the
Sericns as oortemplated haven sod sales that # wil exert its bast oot 1o ensure
the suosass of e Transacton.

This ketter constiues vald and lagally bnding rights & ctligations of the paies 1o
ths engagement for e actiors done 0° undedakzn by them in pursusrce of
provision ¢f o redaling 1o the Services endorceabl n acordance with ils lerms and
0 perlrmance hereol and does not wontravers, viciale o7 corstiute a delaut of or
aqure arry consenl or nofce under any provision of any agreement of cther
insyument to which Arranger is a patty or by which Arranger is, of may ba bound.

¥ is darifed here that Ts letter does no! constiute an agreement or commitment by
the Arrangar 10 fund the resturces raquived for the Transaction or for arranging
fe30UrCes, 38 may be required al any poirt of time, either In part or 4l for B
Transacton. The Arranger shal nat be cbiged 19 any party haren or uferwise for its
inatiity 10 arranDs for such funds 25 may be required for the Transacten.

Confidentiatity

Afy adwee o opimiees prowded by the Amanger under oc pursuant o this
engspament shal not be disclosad 10 any third party or referred to, pubicly except
ath e price witton consant from e Arranger of whese the same is roqured 10 be
dsclosad to compatert reguiatety authority or mquired 1o 60 S0 in pursuarce of any
wplicabe law

The terms of this angagement shall b kep! confidential and no pubiic announcement
o commirication ralating 10 Pe subjact matters of this engagement shal ba mada
dhecvise 9an by mutual consent of the Arranger and Company

The Atranger atknowiedges $hat in course of B provision of Servicas for e
Transacken, it will have 320255 10 such information regarding the Company as may
rol be in the pobic domain. |t agraes 9 lreat such informafon wih ™2 ulmost
conddentaity and agraes not 10 disdose the same to any fhird party excspt whare
the same = required to be clsciosad 10 compelent regulstory authorty or raquired to
do so in pursusrce of any appicabls igw ¢ where the same is required 10 be
dsC0sad o persons for carryng out ativitizs &3 cortemplated herein

Ay informaton avaslstie in pubiic doman shal nol be trested 3s corfdential
formation for the purpeses of ¥is engagemant and 1he Senioss (0 be provided, as
wntemplated haveunder. The Arranger may howaver dsdoss 10 sy exden! ay
rformation. adves. opinion provided o £ in tarme herecl or ctienviss in relatice to
orowtsion of Sacvices, where & & roguined 1 45002 tha save pursuart 13 any law
o wedar of any ocourtisdudicating for of pursuan! % any request or reguiremaent of
3ny govanmentsl o other requlatocy suthocty, bark exariner or statulory suditars
o arvy othar competent raguialocylstatutory autherdty

Company’s Responsibilities
Tre Comparry shal asss! snd co-cperate wih the Arvarger in al respacts in canrying
out the Sernces comerplated under this angapament, shal act in scowrdarves wih
a1 applcatie laws, stettes, ruies, roguiatons, guidelnes, retificatices, dreulars and
drections indudng, withou! Emitation, the nies of the National Stock Exchange and
The Stock Exchangs, Mumba and of Securiies & Exchange Board of Ingls and the
Regerve Bank of Inda, and shal supely 8l informaton matenals and documants
requred 1o ke rohded or dlsciosad in any announceme prospactus, Transacson
rEmorardum of crouar o which Arrarger may reasonztly requirs in connesion
with the Sarnices 1o be provided,

L|
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Terminastion

Tha Arranger shall hava the rght 10 wihdraw fom this engagemert, by ghirg 30
days’ nobice in writng. The Compary shal be obfigated o pay the Ammarger for any
compersatcn accruad and due to ad aapenses inourred by e Aranger uplo the
date of terminaticn and provided that the provisions of indamaficabion and governing
faw shall survive such terminatcn. The Compary corfirms that any invoice, bill of
demand raisad by the Arangse in respect of any expemses a3 stated horein shall 2e
$n3l 303 bindng cn tha Company and e Company urdertskes tO pay any such
arcent to the Arrarger Soctrvath on demans withou! a%y dispute of demur. ¥ not
terminated on compleon of 3 meonths post sigaing of this engagemant ietter, ™
egagemeni shal be sutormaticaly edended for ancther 3 mordns.

Applicable Laws & Jurisdiction

All dspunes, aiflarancas and { or claim ansing out of this engagement o in any way
touching o concernng o relasng hereto, of 33 to constructions, iderpretaticn
eeaot of cthanwise in relatcn hereto, or 2s %0 the right and liatifties or any term,
condlion or provision heran menticned of 1 construcion or imerpretaticn, shal te
selftied by arbiraticn in aocordance with the prowsices of the Arbivaten &
Corclizion Act, 1666 or any statutory modication of re-anactment $erecf for the
Ime tewrny n force and shal be refarrad 10 the arzitrator to be appainted by mutusd
consart and n the sbeence of an agreement on the artivator to a pandd of throe
birdecs, ene 10 be appeinted by each party and such arbivators shall then sppont
& Wird artitator. The award of the arbivalor shall be fingd and corciuswa and kindrg
upen the patias heredn. The arbivaton proceadngs shal ba haid in Del. This letier
shal te consvuad end enforced in accordancs with ®» sws of the Republc of
ridta. The Arranger and. by s counter signature on s ketter the Compary, hereto
congzat to the junisdichon of the Courts of Dathe

Please 3390 énd ratum 3 copy of he ktter endosed and ratain the cogingd for your
records I loken of your acceztancs of the tams comtaned n the ktter

Ve ook formard 10 wokng wiin you 0N IS IMPOriant assignment.

Agreed & Acceptec: -

For SANCH & Group Company AKAAR  For True Value Homes Put. Lid

\
&
{Alok Joshi) . Narayanan Ravichandra
Vice Prasicent’Prop. ChairmaniAuthorized Signatory

vor BANG

Y2
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6.3. Upon perusing the aforesaid document, it is seen that the

alleged Agreement dated 11.02.20217 is executed on the
letter head of M/s. Saanch and the same is addressed in the
form of a letter and cannot be construed as an Agreement
per se. The first paragraph of the alleged Agreement, starts
with the phrase “The Company hereby appoints SANCH & THE
GROUP COMPANY AKAAR as the arranger........... ”,. The
alleged Agreement fails to denote the term “Company”. We
are also unable to comprehend as to how an agreement can
be entered into a letter head of the Operational Creditor

which is addressed in the form of a letter.

6.4. The Learned Senior Counsels for the Corporate Debtor has
also stated that the signature available on the Agreement is
not the signature of the Director of the Corporate Debtor and
the seal of the Corporate Debtor is also not the correct seal.
In order to substantiate the said statement, a comparative
table of the seal of the Corporate Debtor and the seal found
in the alleged agreement is filed before this Tribunal and the

same is captured hereunder:-

Seal of TVH Seal found on the Alleged Agreement:

I =%
i &/
:] 7
4 2 s PL
|y A

IAr. Narayanan Ravichandran
Chairman/Authorized Signatory

N
X
A /:%,;rmmw
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6.5. A primary perusal of the aforesaid table would show that

there is a dissimilarity in the size of the seal of the Corporate
Debtor and also in the signature of the Director of the
Corporate Debtor. We are also made aware of the fact that
the Criminal Complaint has been lodged after the receipt of
the Demand Notice by the Corporate Debtor. Itis to be noted
that the Corporate Debtor has pleaded in the reply that only
after the receipt of the Demand Notice, they came to know
of the alleged Agreement dated 11.02.2017 and hence after
the receipt of the Demand Notice, the Corporate Debtor filed
the Complaint with the Commissioner of Police on
02.09.2022 and also an FIR is registered to enquire into the

said complaint.

6.6. Upon perusing the Invoice raised by the Operational
Creditor, we observe that there are lot of discrepancies in
relation to the dates mentioned on these Invoices. The

inconsistencies in the dates are formulated hereunder:-

NATURE OF DATE AMOUNT ISSUED BY
DOCUMENT
Invoice No0.98 01.04.2017 | 5,15,77,500/- Akaar
Invoice No.157 | 01.04.2017 | 2,24,25,000/- Saanch
Invoice No.157 | 01.02.2018 | 5,06,22,000/- Saanch
Invoice no.158 | 01.04.2017 32,77,500/- Saanch
Invoice no.158 | 21.06.2017 32,77,500/- Saanch

6.7. The Learned Senior Counsel for the Corporate Debtor has

contended that the Invoice No. 157 was never served upon

/
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the Corporate Debtor. For the first time, only in the present

Application the Operational Creditor has filed the Invoice
No.157.

6.8. In reply to the said stand, the Learned Counsel for the
Operational Creditor has not placed on record any
document to show that the said Invoice No. 157 was

delivered to the Corporate Debtor.

6.9. The Operational Creditor has also referred to the WhatsApp
chat and the emails exchanged between the parties on
08.10.2018, 10.01.2018, 17.01.2018, 29.01.2018, 30.01.2018 and
12.02.2018. Perusal of the said WhatsApp chat and the
emails would show that there is no categorical admission by
the Corporate Debtor in respect of the amount which is due

and payable.

6.10. Thus, in the present case, the issue as to whether the alleged
Agreement dated 11.02.2017 is genuine or not and the
signature of the Director of the Corporate Debtor was forged
or not, is required to be decided by the Civil Court after
adducing evidence. This Adjudicating Authority whose
proceedings are summary in nature cannot make any roving
enquiry into aforestated issue. Further, in relation to the
Invoice no.157 which is the subject matter of the present

Application, the Operational Creditor has not placed on

/

/
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record any document to show that the same was delivered

to the Corporate Debtor. Also there are two Invoice No. 157
issued by M/s. Sanch which are dated 01.04.2017 for a sum
of Rs. 2,24,25,000/- and another dated 01.02.2018 for a sum
of Rs. 5,06,22,000/- which have been placed on record and as

such we are unable to decode which one is genuine.

6.11. We are of the view that there exists a plausible dispute
between the parties. Further the Operational Creditor has
miserably failed to prove the existence of ‘operational debt’
which is due and payable by the Corporate Debtor. Hence,
in the absence of ‘operational debt’, there cannot be any

‘default” on the part of the Corporate Debtor.

6.12. The Hon'ble Supreme Court in Mobilox Innovations Pvt.
Ltd. Vs. Kirusa Software (P) Limited; 2017 1 SCC Online SC
353 has held that the ‘existence of dispute’ and/or the suit or
arbitration proceeding must be pre-existing i.e. it must exist
before the receipt of the Demand Notice or Invoice as the

case may be and observed as follows;

“33. The scheme under Sections 8 and 9 of the Code,
appears to be that an operational creditor, as defined,
may, on the occurrence of a default (i.e. on non-payment
of a debt, any part whereof has become due and payable
and has not been repaid), deliver a demand notice of such
unpaid operational debt or deliver the copy of an invoice
demanding payment of such amount to the corporate
debtor in the form set out in Rule 5 of the Insolvency and

\ b/ -
‘/ [ \}}\/{‘!\ ‘/ <2\ ‘\/\/,/
CP/IB/141/CHE/2022 U\ }7\3/

Reena Joshi -Vs- True Value Homes (India) Private Limited
21 0f23



Bankruptcy (Application to Adjudicating Authority)
Rules, 2016 read with Form 3 or 4, as the case may be
[Section 8(1)]. Within a period of 10 days of the receipt of
such demand notice or copy of invoice, the corporate
debtor must bring to the notice of the operational creditor
the existence of a dispute and/or the record of the
pendency of a suit or arbitration proceeding filed before
the receipt of such notice or invoice in relation to such
dispute [Section 8(2)(a)]. What is important is that the
existence of the dispute and/or the suit or arbitration
proceeding must be pre-existing i.e. it must exist before
the receipt of the demand notice or invoice, as the case
may be..”

At paragraph 51 it is held:

Bl sissss Therefore, all that the adjudicating authority is
to see at this stage is whether there is a plausible
contention which requires further investigation and that
the “dispute” is not a patently feeble legal argument or
an assertion of fact unsupported by evidence.”

6.13. The Hon'ble Supreme Court in M/s. S. S. Engineers Vs.
Hindustan Petroleum Corporation Limited & Ors; 2022
SCC Online SC 1385 has held that in para 31 and 32 as

follows;

31. The NCLT, exercising powers under Section 7 or
Section 9 of IBC, is not a debt collection forum. The IBC
tackles and/or deals with insolvency and bankruptcy. It
is not the object of the IBC that CIRP should be initiated
to penalize solvent companies for non-payment of
disputed dues claimed by an operational creditor.

32. There are noticeable differences in the IBC between
the procedure of initiation of CIRP by a financial creditor
and initiation of CIRP by an operational creditor. On a

/ i
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reading of Sections 8 and 9 of the IBC, it is patently clear

that an Operational Creditor can only trigger the CIRP
process, when there is an undisputed debt and a default
in payment thereof. If the claim of an operational creditor
is undisputed and the operational debt remains unpaid,
CIRP must commence, for IBC does not countenance
dishonesty or deliberate failure to repay the dues of an
Operational Creditor. However, if the debt is disputed,
the application of the Operational Creditor for initiation
of CIRP must be dismissed.

7. In view of the dispositive reasoning stated above, the present
Application filed by the Operational Creditor under Section 9 of IBC,
2016 seeking initiation of CIRP as against the Corporate Debtor is liable

to be dismissed and accordingly stands dismissed. No order as to costs.

2t -So{¥

VENKATARAMAN SUBRAMANIAM SAN]JIV JAIN
MEMBER (TECHNICAL) MEMBER (JUDICIAL)
Raymond
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