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Coram:
SHRI F.S.N. PRASAD,

HON'BLE JUDICIAL MEMBER

SHRI RAGHU NAYYAR,
HON'BLE TECIINICAL II{EMBER

(tJnder Section 7 ofthe Insolvency and Bankruptcy Code, z0l6 Read with Rule

4 of the Insolvency and Bankrupfcy (Application ro Adjudicating Authority)

Rules,2016)

IN THE }IATTER OF;

LT. COL. YOGENDRA BHARGAVA
Goms Defence, Yaishali Nagar,
Jaipur, Raj*sthan

...f,,f NANCIAL CREDITOR/APPLICANT

VERSUS

TLOWER AND TISST}E INDIA LIMTTED
l0I, Akarh Gange Aparfment,
22 Godam, Civil Lines,
Jaipur, Rajasthan (30200d)

. . . CORPORATE DEBTORI}IESPONDENT

FOR PETITIONER (S) : Rohan Aganral, Adv.
FOR RESPONDENT(S) : None-appeared

ORDER PRoNOUN9ED oN ;'4.*7Mfr
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ORNHIT

t. This application is filed by $hri yogendra Bhargava ('Applicant'), clairning

to be a Financial Creditor, against Flower and ?issue India Limited

('Respondent'), under Section 7 of the Insolvency and Bankruptcy cade,

2016 (IBC, 3016) read with Rule 4 of the lnsolvency and Bankruptcy

(Application to Adjudicating Authority) Rules, ?016, seeking initiatisn of

corporate Insolvency Resolution process {-cIRp') of the Respondent,

pursuant to default in non-payment of loan amount by the Respondent to rhe

Applicant.

The ApplicanU Financial Creditor is an individual, holding pAN No"

AALPB94ITY and residing ar cams Defeneen vaishali Nagar, Jaipur.

The Respondent/ Corporate Debtor is a public Limited Company,

incorporated under the provisions of the companies Act, 1956, on

07.08"1990 and duly registered with the Registrar of compaRies, Jaipur,

bearing CIN: U15499&ll990PI-C005531. The Regisrered Office of rhe

Company is at 101, Akash Ganga Apartment, 22 Codam, Civil Lines, Jaipur-

302006, Rajasthan. The aurhorized share capital of the company is Rs.

12,00,00,0001- {Rupees Twelve Crores on}y) and paid up share capital of

?,
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tl:e Company is Rs. 5,24,0s,2001- (Rupees Five crores Twenry-Four Lakhs

Two Hundred Only).

It is the case of the Appliean{ that he was appointed as a director of the

Respondent company on ss.0?.lgg8 and had resigned therefiom on

25.04.20 1 I . In the -vear I 997- 1998, the Respondent/ Corparate Debtor had

closed its main operations due to which the Corporate Debtor did not have

for operation of the Company and for filing of,regular returns and to provide

Iirnds to the appropriate authorities. Thus, on request of the Respondent/

Colporate Debt$r the Applicant had provided short-term loans of varjous

amounts totalling to Rs. I,41,000/- (One Lakh For-ry One Thousand Only) as

unsecured lo&n. The total unsecured }oan of Rs. i ,41 ,0S0/- rvas advanced to

the Respondent from the period 19.0?.2006 to 0s.01.201l. The Respondenr

in lieu of said amount had provided acknowleclgmenr receipts which are

annexed with the application. Incidentally, all receipts appear to be identical

in format but differ only in amounts and dates. The Respondent had also

provided letter of confirmation of accounts dated 3 1.03.?017 stating the rlebt

of Rs. 1,41,000/- to the Applicant.

Furthermore, the Applicant submitted thar on various occasions he

contacted the Responde*t and irs other directors and had also senr a legal

notice dated 15.07.3019 at &e Registered address of the Respondent for

payment of outstanding amount of Rs" I ,4 I ,0001- along with intere st x l|Yo
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p.a. but all welt in vain" The Copy af the letter sent to the Respondent along

wi$ the receipt is a*nexcd with the application. Thor.lgh interest has been

claimed, but no agrsement for interest has been furnished by the Applicant.

As a consequence of default, rhis application was filed" As claimed by thc

Applicant, the Respondent is }iable to pay an &mount Rs. 1,41,0001- as an

outstanding amount, as reflected in Fan IV of &e Form - 1 filed"

Part IV

Total amount of debt
granted and date{si of
disbursement.

Amount claimed to be in
default and the date on
which the default occurred

Rs. 1,41,000/-

Dates of disbursement:

r 19.07.3006: Rs. 15,000

r 13"03.2007: Rs. 20,000

. 23.08.?007: Rs. 10,000

t 05.03.?008: Rs. 13,000

r 20.I 1.3S08: Rs. 10,000

. 2?.06.?009: Rs. 15,500

. 17.1?.2009: Rs. 13,500

r 16.03.3010: Rs. 14,500

. 20"10.2010: Rs" 18,500

. 05.01.201 l: Rs. 1 1,000

Rs. I ,41,000/- along with intere$r @
17Ya p.a. from the date of last

payment.
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Date on which de&ult occurred is nol
spect$ed in the Form- 1.

8.

Perusal of the records of the proceeding before this Tribunal shcrvs that

despite service ofnotice upon the Respondent / Corporate Debtor, as brought

out by the order dated 24.01.:020, and in view of n*n-appearance, rhis

Tribunal was constrained to praceed ex-parte against the Respondent I

Corporate Debtor and the submissions of learned counsel for the Applicant

were heard on 14.02.20?0 and order was resen'ed"

A critical aspect of this case pcrtains to the issue of limitation. It is to be seen

whether the amounts advanced during the period 2006 to 201 I, which were

shown as outstanding balance in 2Al?, full within the ambit of limitation.

The Hon'ble Supreme Court in B.fi" Educatianal Sewices Private Limrted

Versas Parag Cupta and .dssociates (Civit Appe*l No"2i988 of 2{}t } held

that

'1, ls thus clear that since the Limitatian Act is applicable to

applications "fited under sectrrons v arcd g af the Code from the

inception af the C*de, Article 137 a{the Limitatian -.{crgers *ffracted.

"The right tCI $ac", therefore, &ccrues when a defnult occnrs. If the

defautt has occurred over three years prior to the date offiting af the

application, the application would be barred ander Article t 3z af the

q.
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Lirnitatian Act, s*ve and except in thase cas€s where, in the facrs af

the ease, Section 5 af the Limitation Act may be applied to condane

the delay infiling srlc& application."

t0. Thus, the relevant provisions of the Limitation Act, i963, need to be $een.

Section l8 of the Lirxitation Act, 1963 provides:

18. Effect of aekno*sledgment in writing. - r# were, befare the

expiration af the prescribed peri*d, for a suit or *ppliration in resp€ct

of any propergt or right, an aclvtowledgment af liability in respect a{

such prCIWrryt or right lws beerc m*de ln rcriffng signed by rhe Nrrty

against whom sueh properry or right is claimed, *r by an)r persCIn

throagh whom he derives his title *r tiability, a fresh period uf

limitation shall be computed frorn the time when the acbnsw{edgment

lras s0 signed.

(2) Where the writing containing the aclffiswl*dgment is undated, or*l

evidence may be given af the time when it was signed; but subjeci to the

pravisions af the Indian Evidenee ,(ct, 1872 # al'lsza), orsl evidencs

af its contents shall not be received.

Explanation.-For the purposes *f this seetion,*

{a} an acknowledgntent moy be sufficient though ir omfrs ta specift the

sxacr nilture a{ the praperty or right, CIr o?srs tlt*t the time f*r payment,

delivery, perfarmance or enjayment has notyet come or is accompanied
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by a refusal to pay, deliver, peq{orm *r permit to enjoy, or i$ caapl*d

with a claim to set affi or is *ddressed to il persan other tlwn a person

entitled to the property or right,

(b) the word "sfg ?€d" msfin$ signed either personally or by an sgent

daly aatitorused in this beha$ and

{c) an applfuation for tke executi*n af a decree or *rder shatt nCIt be

deemed to be an application in respect af arry praperty ar righ.t.

I l. Further Section 35 of the Indian Cantmct Act, l8?2 must also be seen, which

reads as under:

25. Agreement without eonsideration, void, unless it is in writing *nd

regist*red, or is a pr*mise t$ carnp*nsute far something done or is c

promke to pay a debt bnrred by limit*tion luw, -An agre€ntent made

withaut consideraffon is void, unle.ss-

il) it is e4pressed in writing and registered under the law{or the time

being infarcefar the registratian af documents, and is made an accourtt

of nataral lCIve and a/lbction between parties standfng in u near relatksn

to each other; or unless

{2) ir is * promlse lo compensate, wholly or in p&rt, €t pcyson wha has

alreadj, valuntarily done samething far tke promisor, ar s$m€thing

which rhe promisor $,as legally compellable ta do; or unless;
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(3) it is a prarnise, made in writing and signed by the person to be

charged therewith, *r by &rs agenl generally rsr specially authorizad in

that belta$ to puy wh*lly *r in pert $ debt af which the crsditor might

have enforced p*ymen{ bat{*r the l*wlbr the limitati*n o/sxifs.

In *ny af these cdses. suc& iln agreewent is a contract.

12. On bare scrutiny of the documents and paper book filed by the Applicant, ir

is noted that the last portion of, unsecured loan was disbursed and

acknowledged by the Respondent on 05.01.301l, which ordinarily takes the

metter beyond the threshald of Lirnitatian. However rnuch after expiry of

period af three {3} years therefrom, the Respondent had issued a letter dated

31.03.2017 with subject of confirmatian of accounts whereby the

Respondent had stated to make the payment of Rs" 1,41,0001- as ssCIn as the

Respondent wsuld have funds. The letter dated 31.03"2017 is reproduced

hereunder:

Date: - 31.03.20t7

Ta,

Lt. Cirl, Yogendra Bhurg*va

Goms Defence, Vaishali Nagar, laipur

Subiect: - Confirmation of Ac-goury$

Dear Sir,

In connection upan your reqwest to provide th* oatstanding balance ia
the company. we '*toald like ta inform and eonfirm that the company is
payable to you *s. ,/,4/,000/- {Rapees One Lakh Forrr, One Thousand). The
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I
company shall pay you tlte sam€ss $oor? as the compdny shall havefun* i*
respect af same.

Thsnk Yoafor kind cooperafion

far and an behalf *f Flower und rissue Indis Limited

finesh Bharg*va

(Director)

13. The Hon'ble Delhi High Count in the matter of Tulsi Ran: vs Same Singh

reported in AIR 1981 Delhi 165, l9 (19S1) DLT iTB had m*de following

observations:

"Reading af S*ction g and Cleuse i3) af Se*ion 35 of the Act makes it

clear that th*ugh the word'exprers' is not used in Clawe {3) af Section

35, it is essenliul that the pr*mise to pay ftrust be *lear and express. trt also

appefrr$ to me that ather*vise there witl be no promise tCI pay in writing as

required under tltis clause. In other words, an implied promise rs Bor

sufficient to satisf)) the eondition of Clause (3) oJ'secrinn ZS of the Act.

Wlrat is required is a clear pramise. The langu*ge of the document is to

be studied to find out d there is a clear and fresh promise. Yhe question

thus is whether the writing in sait arnawnts to an aclmowledgment or a

promise to pay. If it i", only *n acknowledgm*nt, it cannot be the 6asis a/

the suit. &ut if it is a promiss to poy, the suit woald be maintsinable. Tke

Privy Coancil in Mbniram. Seth v. Seth Rupchuind, hnd 33 Calcutta t04Z
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abserved that an uncanditional qclmowledgwtent irnplies a pramise

pry."

Even assuming that the loan amount provided from ?006-2CI11 were carried

forwarded, the cumulative arnount did notgive rise to cause of action beyond

the period of limitation of three (3) years as prescribed under Article l3? of

the Limitation Act, 1963. The Applicant has failed to annex any documents

confirming the due amounts within tle period of limitation so es to give rise

fior relevant calculations thereof. As per narration of the hcts, limitation

would have barred any right to sue beyond 2014. Confirmation of amount

through letter dated 31.03.201? is clearly &r beyond the limitation period

and ttrere is no unambiguous and unconditional clear promise to pey so as to

bring it within the ambit of section 25 ofthe Indian contract Act, lg?2.

In view thereo{ the words 'urhe company shall pay you the sarne as soon as

the company shall have funds in respect of same", in the con{irmation letter

dated 31.03.2017 sent by the Respordent is not an unconditional promise to

pay a barred debt.

16. Thus, the present Application bearing CP Na. 278/7/JPRI20lg is barred by

the Law of Limitation and dismissed with no costs.

r5.
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SHRI RAG}IU NAYYAR,
MEMBER $ECHNICAL}
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