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lA No. 41212020 has been filed by tlie Resolution Professional for

M/s Best Foods Limited (corporate Debtor) under section 33(1)(a) of the

lnsolvency and Bankruptcy Code, 2016 for passing an order of Liquidation in the

matter of M/s Best Foods Limited.

(Admitted Matter)
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Best Foods Limited was admitted on A2.02.2A18 and Mr. Atul Kumar Kansalwas

appointed as lnterim Resolution Professional. Subsequently, vide order dated

17.04.2018, IRP was replaced and Mr. Vikram Bajajwas appointed as Resolution

Professional.

3. The facts of the case, briefly stated, are that Form G inviting

Expression of Interest was published in the newspaper - Business Standard on

05.05.2018 and the same was republishecJ on 07.08.2-018. In pursuance of the

said publication, RP received several EOI (s) but only one prospective Resolution

Applicant-Maritime Trade Corporation (MTC) had sutrmitted the resolution plan

on 04.10.2018. subsequenfly, in the 7th Meeting of coc held on 2s.10.201a,

the resolution plan submitted by MTC was discussed and it was cleciclecl that the

same could not be taken forwarcl as it had significant gaps and ambiguities

(Annexure 1).

4. lt is further submitted that the Resolution Applicant-MTC has filed

an application bearing CA No.603/2018 as the revised resolution plan was not

put for voting and vide order dated 31.10.2019 (Annexure-Z), certain directions

were issued to Rp to conven6 a meeting of coc and to place the revised

resolution plan before the coc for consideration and voting.

5' ln pursuance of order dated 31.1a.2019, it is submitted that Brh

meeting of coc was held on 06.11.201g and the same was continued on

0B' 1 1 '2019 in which the revisecl resolution plan submittecl by MTC was cliscussed

in detail (Annexures-3). The resolutiorr applicant again submitted a revised

r, one of the financial creditors namely state Bank of India havins

(Admitted Matte0
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53.787% vote share abstained from voting. Afterwards, Rp has filed an

application on 18.11.2019 bearing CA No. 1O77 of 2019 for seeking additional

time. ln the meantime, state Bank of India vide e-mail dated 07,02.202e has

voted for approval of tlre revised resolution plan submitted by MTC (Annexure-

7). But, later on, the resoluiion applicant-Maritinre Tracle Corporation has

withdrawn its resolution plan vide email dated 19.03.2020 (Annexure-B).

6. In view of the withdrawal of the Resolution plarr by Maritime Trade

Corporation, the ground on which the application CA No. 1027 of 201g seeklng

extension of time for completion of CIRP Process was filecl has been frustrated.

Further since no resolution plan was approved under Section 30(6) of the l&B

Code, 2016 within the time period permittecl vide order dated 31.10.2019 i.e. by

15.11.2019 and since no resolution was passed by the COC under Section 33(2)

of the l&B Code, 2A16, the Resolution Professional filed lA No. 41 Zl202A under

section 33(1)(a) of the Insorvency ancl Bankruptcy cocle,2016 for passing an

order of liquidation and also seqking withdrawal of cA No. 1077i201g.

7. The Hon'ble NCLAT, in praveen Kumar NancJ Kumar Vs. vsl
$ecurities Pvt. Ltd. in cA No. 1/2020 in cA No. 308/2000, datecl 09.06.2020.

observed as under:-

(Admitted Matter)
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The relevant provisions of $ection 33 (1) (a) of the Code are as

t

"secfion 33: Initiation of tiquidatiorn.

.33. (1) Where the Adjudicating Authority, -(a) before the expiry of the insolvency resolution prccess period or the
maxintum period permittecl for completion of the corporate insolvency
resolution process under section 12 or the fast track carporaie
insolvency resolution process under section 56, as fhe case mtay be,
does not receive a resolulion ptan under sub-secfion (6) of section 30;
or

(b) rejects the resolution plan under section 31 for the non-cornpliance
of the requirentents srtecified therein,
it shall-
(r) pass an order requiring the corporate debtor to be tiquictated in the
manner as laid down in this Chapter;

(ii) issue a public announcement stating that the corporate debtor is in
liquidation; and

(iii) require such order to be sent to the aulhiority wittt which the
corporate d e bto r i s,reg i ste re d.,'

Prescribed periocl for filing application - In the present case,

the application under section g of the lnsolvency and Bankrirptcy code, 2016

was admitted on a2.02.2018 ancl the present application is filed by the Resolution

Professisnal on 25.08.2020. The periocl of 180 clays would 5e completed on

30.10.2018, As per order dated 31.10.201g, Rp has been directed to prace the

revised resolution plan before CoC and further directed to complete the process

within 90 days. RP has also filed an application seeking additional time for

concluding the clRp process. However, during the pendency, the Resolution

Applicant has withdrawn his resolution plan and the application for extension has

follows:-

10.

No. 107712019, lA Nos. 371/2020
& 412t2020

tn
CP (|ts) No. l17tCtultCHDt2O17

(Admitted Matter)



t)

application has been filecl under ,$ection 33(1)(a) on 2108.2020 and the

essential ingredients of the urr* stancj satisfied:

11 ' Appointment of Liquidator * Section 34 (1) of the Cocle provides

that where the Adjudicating Authority passes an order for liquiclation of the

corporate debtor under Section 33, the resolution professional appointed for the

corporate insolvency resoluttion process shall, subject to submission of written

consent, act as the Liquidator for the purpose of liquidation. Mr. Vikram Bajaj,

Resolution Professional with lBBl Registration No. lBBl/lpA-0 02ilp-

N00003/2016-2A17/1AOA3, has filed his consent in Form AA dated 18.05.2020

attached as Annexure-9 of the petition. The Law Researcher of this Tribunal has

checked the credentials of proposeci Liquipator ancl nothing adverse has been

found on record. Therefore, Mri Vikram Bajaj is appointed as the Liquidator.

12. Regulation 398, 3gc and 39D in the clRp Regulatiorrs, 2016 have

been inserted by Notification No. lBBl/2019-20/GN/REG/048 dated 25.a7.2019.

Relevant aspects in this respect are examined hereunder.

13. Liquidation cost (Regulation ogB of clRp Regulations, 2016)

-- The COC has not made compliance of Regulation 398 of the ClRp Regulations,

2016 regarding meeting of liquidation costs. The Liquidator is, therefore, directed

to take necessary action under Regulation 2A of the lBBl (Liquidation process)

Regulations, 2016 regarding contributiorrs to liquidatiorr costs.

14. Assessment of $are as a going concern (Reguration 3gc of

clRP Regulations, 2016) - T.he coc has rrot macle any recorlrmen4ation
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15. Fees of the Liquidatcr (Regulation 39D of CIRP Regulations,

2016)- The RP proposed to be appointed as Liquidator shall charge cuch fee for

the conduct of the liquidation proceedings and in such proportion to the value of

liquidation estate assets as may be specifiecl by the Board. Regulation 4 of

Insolvency and Bankruptcy Board of India (Liquidation Process) Regulations,

2016 provide for Liquidator's,fee. Regulation 4(2) thereof states that the

Liquidator shall be entitled to such fee and in such manner as has been provided

therein.

16. Pending applications, if any, and its effect * The learned

authorized representative for applicant has stated that an Application bearing CA

No. 1A772020 dated 2Ai1.2A19 seeking additional time for completion of ClRp

with certain other reliefs is pending before this Tribunal. In the instant lA, the

applicant also seeks liberty for withdrawal of CA No. 10771201g as Resolution

Applicant has withdrawn its resolution plan.

17 ' In view of the satisfaction of the corrditions provided under Section

33(1)(a) of the Code, the corporate debtor Best Foods LimitecJ is directed to be

liquidated in the manner as taict down in Chapter lll of the Cocle. Sonre of 1re

directions are noted as under:-

(i) That as per Section 33(5) of the Code and subject to Section 52

of the Code, no suit or other legal proceedings shall be instituted against

the corporate debtor;

Provided that a suit or other legal proceedings may be instituted

".-;;::;-:\;- by the liquidator on behalf of the corporate debtor, with the prior approval
,',1".u1,:',''; 

i ir ;'-i\
/il1,|':'..,..r,, ".i' 

i.,"'i;.})i of the Adjudicating Authority;

ff''[i,i ,t',;,i.ir i;,"" \Iil>':i ';';;' 
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\\ ,.r'.it .^ // &412t2020

\.,. .t'^:-.;i qi'i ,-,s,:// ^_ ._ In

\.ii'r:,,,,,;,.o,\,.'.i)./ cP(lB)No. 117tchdlc1:l2017 r-\!ijf:r'- (Admitted Matter)
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(ii) That the provisions of sub-section (5) of section 33 of the code

shall not apply to legal proceedings in relation to such transactions as may

be notified by the Central Government in consultation witlr anv financial

sector regulator; and r

(iii) That this order of liquidation under Section 33 of the Code shall be

deemed to be a notice of discharge to the officers, employees and

workmen of the corporate Debtor, except when the business of the

corporate Debtor is continued during the liquidation process by the

liquidator; and

(iv) That all the powers of the Board of Directors, key managerial

personnel and the partners of the corporate Debtor, as the case may be,

shall cease to have effect and shall be vested in the liquidator; and

(v) That the personnel of the Corporate Debtor shall extend all

assistance and cooperation to the Liquidator as may bc requirec.l by him in

managing the affairs of the Corporate Debtor and provisions of Section 1g

of the code shall apply in relation to liquiclation process as they apply in

relation to CIR process with the substitution of references to the Interim

Resolution Professional for references to the Liquidator.

(vi) That the Liquidator shall publish public announcement in

accordance with Regulation 12 of the lBBl (Liquidation process)

Regulations, 2016 and in Form B of Schedule ll of these Regulations within

five days from receipt of this order calling upon the stake holders to submit

,r,r.',:.,.,;f J.:- tlreir claims as on liquidation commencernent date and provide the last
V)'...;:.. :' 

. i .t,'.,r..1i1.

,i,{,.,5-,.--;', 
' 

.. :'.' 
t).'\\i date for submission of claim which slrall be 30 days from the liquiclation

ii* i ' 
'.',i '.. 

.,_!j.or*encement dare. t

t,-,,* , ..r t"jj\i\i-i 1- ' 
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(vii) That the anlrouncement shall be published in accordance with

Regulation 12(3) of the lBBl (Liquidation process) Regutation,2016.

(viii) That in accordarice with Regulation 13 of the lBBl (Liquidation

Process) Regulations, 2016, the'Liquidator'shallfile his preliminary report

within 75 days and to file regr-rlar progress repnrts as per Regulation 15

every fortnig htly thereafter.

Tlrus, lA No. 4121202A stands disposed of.

cA No. 107712019 has been filed by the Resolution professional

for M/s Best Foods Limited uncler Section 60(5) reacl with Sectio n 12 of IBC 2016

and Rule 11 of NCLT Rules,2016 seeking additional time period consumed in

titigation. ln view of the discussions as above, CA No. 10T7la01g is dismissed

18.

1A

as withdrawn.

20. Accordingly, CA [{o.

lA l!o. ?IJG0?!

107712019 is disposed of.

.\ .lz"t. l-his lA has been filecl by spring Infraclev Limited under section

60(5) of the lBC, 2016 read with Rule 11 of NCLT Rules, 2016 against the

Resolution Professional for Best Foods Limited seeking the following reiiefs:-

"i. ro sef aside the clecision/comntunication of the Resotution
Professional (Respondent No. 1) dated ffi.a|.2a2a and direct the
Resolution Professional (Respondent No. 1) to consider the Expression
of lnterest for onward consideration of resolution ptan to be submitted
by the Applicant;



IU

iv- To stay the Liquidation Application titt a final clecision is taken by
the Committee of Creditors (CoC) (Respondent No. 2) on resolution plan
to be submitted by the Appticant.

v. Pass any other order(s) which this Hon'ble Tribuna! mav cleem
fit and proper in the facts and circumstances of the case.

22' lt is the case of the applicant that the CIRP process against the

corporate debtor was initiated on 02.02.2018. The applicant had submitted its

Expression of Interest (EOl) by e-mail on 31 .07.2020 which includes Net Worth

Certificate, financial statements for onward consideration but the Resolution

Professional vide e-mail dated 03.05.2020 rejectecl the said EOI on the ground

of cornpletion of maximum period for CIRP Clrallenging the said clecision, the

applicant filed the instant lA.

23. Heard Ms. suman Nayak, the rearned counser for the appricant

and Mr' G.S. Sarin, the learned authorized representative for the Resolution

Professional and perused the pleadings on recorcl.

24. It is not in dispute that the applicant failed to submit its Expression

of Interest within the prescribed time. lt is also not in dispute that the applicant

approached the Resolution Professional after the ClRp period came to an end.

It is also not in dispute that the applicant was not part of the ClRp till the pe1ocl

of CIRP is completed. The conterrtion of the applicant is that keeping in view the

object of the Code and the maxirnization of the value of assets of ilre corporate

debtor, the RP shall be directed to place the resolution plan to be submittecl by

the applicant before the coC. Further, the contention of the applicant is that the
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25. The Hon'ble NCLAT in Kalinga AIIied Industries India Pvt. Ltd.

vs. Hindusfan coi/s Ltd. and ors. cA (AT) (lns) No. iIB of 2020 dated

11.U.2A21 while answering the issue "whether the Adjudicating Authority can

direct the COC to consider the resolution plan of a person who was not part of

CIRP" observed as under:-

"15. ln pursuant to the expression of intetest rssued by Rp on
24.08-2018 the ABpetlant submitted a Resolulion plan. After several
rounds of deliberation by the coc revised Resolution plan was
submitted by the Appellant on 19.12.2018. The sante was approvecJ o.n
28.12.2018 by the cac in the 13th nteetfng by requisite majority.
I'hereatten the RP filed an Application uncler secfion 3;0 (6) of the l&B
code for approval of Resotution plan in the ntonth of January, 201g anct
sometime in the month of February, 2020 the Respondent No. I filed an
Application seeking direction for consideration of its Resolution plan.
Admittedly the Respondent No. t has not suhmitted any Resolution plan
p_ursuant to the expressrbn of interest issued lsy ilte Rp. Tltus, the
Respondent No. 1 is not parl of ctRp. The Respondent No. t has filect
Application dipctly before the Adjudicating Authority. The Ac)judicating
Authority in the guise of maximization of the value of assels of the
corporate Debtor directed that the Responclent No. 1's Application anct
Resolution Plan be put up before the coc for consider"ation. There is no
ptovision in the code or regulation which provides that while exercising
the power under secfrbn 3I of the l&B code the Adjudicating Authoriiy
can direct the coc to consicler the Resolution plan of such [erson wha
has not been part of clRp. othervvise also if such procedure is adoptecl
then the clRP will be frustratecl. once the Resoittlion plan has been
opened and fundamentals and financials of the plan ancl offer ntacle
therein were disclosed to allthe Bafticipants including Rp. Then anyone
can enhance its offer before the Acljudicaling Auiltority in the guise of
maximization of realisation. Therefore, no futther ftesh'bid or offer could
have beett accepted or considered as hetd b.y this Appeilate Tribunal in
the case of Kotak Investment Advisors Ltcl. (iupra) isee para 23).

20. with the aforesaid, we are of the view that when the Application for
appraval of Resolution Ppn is pencling before the Adjudicating Authority
at that time the Adjudicating Authority cannot enterlain an Ap"plication of
a person who has not participated in ctRp even when suc/i person r.srgady to pay more amount in comparison to lhe successful Resolution
Applicant. lf a Resolution plan is consiclered beyoncl the time limit thenit will make a never-ending p/ocess. Tttus, irnpugnecr ordet- is ,ot
sustainable in law as well as in fact. The impugned6rder is hereby set
aside."

CA No. 107712019, tA Nos. 3Z1t20ZO
& 412t2020

In
CP (lB) No. 117tCI1dtCHDt2017

(Admitted Matter)
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26. In view of our finding and also in view of the decision of the Hon'ble

NCLAT, we do not find any merit in lA No. gr1l2o2o and accordingly, the same

is dismissed.

27. Copy of this order be supplied to the counsel for the Liquidator as

well as to the concerned Registrar of Companies forthwith. The Registry is also

directed to send a copy of this order to the Liquidator at his e-mail address.

(Raghu Nayyar)
sdl-

(Ajay Kumar Vatsavayi)
Member (Judicial)
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