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ORDER 
 

1. This application is filed on 02.12.2019 under Section 9 of the Insolvency and 

Bankruptcy Code, 2016 (for brevity ‘IBC, 2016’) read with Rule 6 of the 

Insolvency and Bankruptcy (Application to Adjudicating Authority) Rules, 

2016 (for brevity ‘the Rules’) by Mr. Robert S. Yorgensen, Chairman, 

President and CEO, duly authorised by the Applicant vide Board Resolution 

dated 08.11.2019 of M/s. STR Holdings, Inc. (for brevity ‘Applicant’), with a 

prayer to initiate the Corporate Insolvency Resolution Process against M/s. 

Lucent Cleanenergy Private Limited (for brevity ‘Corporate Debtor’). 

2. The Applicant is a ‘Foreign Company’ incorporated under the Delaware 

General Corporation Law, having its registered office at 10, Water Street, 

Enfield, CT, USA having US Federal Tax Payer ID No. (TIN) 27-1023344 and 

CIN 4736954. The Applicant is a global provider of high-quality, superior-

performance encapsulants for the photovoltaic (PV) module industry.   

3. The corporate debtor is a private limited company incorporated under the 

Companies Act, 1956 on 01.07.2011 having CIN U23201GJ2011PTC066131 

and having office at 14/15, First Floor, Pushpak Apartment, Opp. Kaladarshan 

Flats, Prernatirth Derasar Road, Satellite, Ahmedabad 380 015, Gujarat State.  

The authorised share capital of the corporate debtor is Rs. 40,00,000/- and the 
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paid-up share capital is Rs. 29,28,840/-.  The corporate debtor is engaged in 

manufacturing PV encapsulants. 

 4. The Applicant submitted that it decided to expand its manufacturing footprint 

to India had entered into a tolling arrangement in the year 2016 with the 

corporate debtor for tolling Ethylene Vinyl Acetate (EVA) Film to make PV 

encapsulants and the tolling fee was fixed @ USD 0.125 per square meter of 

EVA film.  Accordingly, the Applicant commenced procurement through its 

third-party suppliers of EVA resin including TAICROS, Laromer and 

Dynasylan Chemicals and supplied to the corporate debtor for tolling to make 

PV encapsulants.  Through its affiliate, Special Technology Resources, Inc., 

the Applicant appointed the corporate debtor as its contract 

manufacturing/tolling agent by executing a term sheet for tolling and proposed 

Joint Venture Agreement with the corporate debtor.  The term sheet gave the 

Applicant an option to constitute a joint venture with the corporate debtor 

within six months of commencement of tolling, however, the Applicant did not 

exercise this option to constitute a joint venture with the corporate debtor and 

the corporate debtor continued to operate as a tolling agent for the Applicant. 

4.2. It was submitted that during the period 02.07.2016 to 20.10.2018, the 

Applicant raised invoices against the supply of raw material to the corporate 

debtor giving a credit period of 12 months in each case in order to enable the 

corporate debtor to recover payments from end customers. During the above 
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period the corporate debtor released the raw material from customs, undertook 

the tolling and supplied PV encapsulants to the end customers.  

4.3.  It was submitted that in addition to the tolling fee, the Applicant reimbursed 

the corporate debtor for customs duty, freight for raw materials and finished 

goods, transportation to end customers, GST and other incidental expenses 

undertaken by the corporate debtor in selling the PV encapsulants to the end 

customers.   

4.4. It was submitted that orders for PV encapsulants were placed by end customers 

with the corporate debtor and payments were received into the account of the 

corporate debtor. After adjustment/set off of tolling fee and reimbursements 

due from the Applicant to the corporate debtor, the balance amounts were 

remitted back to the Applicant.  

4.5. It was submitted that up to 15.02.2018, the Applicant remitted payments in 

settlement of the invoices raised by the corporate debtor, and payments in 

settlement of all subsequent invoices raised by the corporate debtor were 

adjusted/set off against payments due from the corporate debtor to the 

Applicant.  From January 2019, the corporate debtor withheld payments due to 

the Applicant despite receiving the same from the end customers resulting into 

financial outstanding from the corporate debtor. 

4.6. It was submitted that from January 2019 to April 2019 and thereafter the 

Applicant made concerted efforts to pursue its business relationship with the 

corporate debtor and also followed up to recover outstanding payments. On 
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26th April, 2019 a meeting was held between the representatives of the 

Applicant and corporate debtor, wherein, the corporate debtor terminated its 

tolling relationship with the Applicant and agreed to reconcile the accounts for 

closure of accounts. On 27.04.2019 corporate debtor sent an email to the 

Applicant giving a reconciliation plan of payments before 10.05.2019.  On 

18.05.2019, the corporate debtor forwarded to the Applicant its sales register 

recording up to 15.05.2019, the payments received from end customers and set 

off the tolling fee and reimbursements for the customs duty, GST and other 

misc. costs payable by the Applicant to the corporate debtor.  On 11.07.2019 

corporate debtor sent a reconciliation statement after reconciling payables to 

the Applicant of USD 1,550,525 which included a conditional discount of USD 

20,000 subject to an amicable resolution and prompt payment of the 

outstanding by the corporate debtor.  On 15.07.2019, the corporate debtor 

confirmed the accounts reconciliation statement forwarded on 11.07.2019 and 

confirmed a Zoom meeting for further actions relating to accounts 

reconciliation. At its Zoom meeting on 19.07.2019 corporate debtor accepted 

the purchase values for the inventory as insisted by the Applicant as of 

30.06.2019 at USD 258,880.  On 19.07.2019 the corporate debtor forwarded a 

structured payment schedule to the Applicant towards payment of USD 

1,105,120 in partial settlement of the admitted outstanding, in four tranches 

starting from 17.07.2019 to 13.08.2019.  Despite processing a remittance of 

USD 229,120 to the Applicant on 17.07.2019, the corporate debtor was facing 
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technical issues with its bank.  The Applicant could receive a remittance of 

only USD 217,525 against the promised remittance of USD 229,120 from the 

respondent.   

5. The Applicant issued demand notice in Form 3 under Section 8 of the 

Insolvency & Bankruptcy Code read with Rule 5 of the Insolvency and 

Bankruptcy Regulations, 2016 dated 25.09.2019 on the corporate debtor 

demanding payment of USD 1,698,440 along with interest thereon as per 

accounts reconciliation statements reconciled upto 15.05.2019.  The corporate 

debtor received the demand notice on 27.09.2019 and responded to the demand 

notice vide reply dated 07.10.2019.  

6. Thereafter, the Applicant filed the instant application on 02.12.2019 under 

Section 9 of the Insolvency and Bankruptcy Code, 2016. 

7. The corporate debtor filed an affidavit in reply inter alia raising the following 

objections:  

 The present Applicant is not an ‘operational creditor’ as defined under 

Section 5(20) of the IB Code.   

 The proposal to enter into a Joint Venture Agreement (JVA) was never 

implemented. 

 As per clause 5 of the Term Sheet, the Applicant was required to provide 

raw materials, packing materials and technical assistance as may be 

required to manufacture the products as per the Applicant’s formula and 

specifications, however, the Applicant has not complied with the said 
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clause. It was also provided at sub-clause 5 of the Term Sheet that a rent to 

be decided would be paid to the corporate debtor for its factory subject to it 

being not more than the royalty paid to the Applicant. 

 The joint venture entity as contemplated in the term sheet was never 

activated. 

 As per the term sheet, till the joint venture entity became operational, the 

corporate debtor was to do a pure tolling and all the raw materials, packing 

materials, chemicals, consumables etc. were to be supplied by the 

Applicant on a job work basis and the corporate debtor was to do only the 

conversion process. 

 The Applicant used to facilitate the procurement of the imported raw 

material EVA resins and certain chemicals from Celanese, BASF and 

certain other parties. The corporate debtor used to make payment for 

custom clearance, transportation, loading and unloading etc. The Applicant 

had thus, facilitated and part financed the purchase of the imported raw 

materials by making some advance payment to the raw material suppliers 

on behalf of the corporate debtor. 

 It was submitted that no purchase order was given by the corporate debtor 

to the Applicant and there was actually no shipment of material by the 

Applicant to the corporate debtor. Since the actual shipments were made by 

the third-party vendors directly to the corporate debtor, those vendors have 

been booked as operational creditors in the books of the corporate debtor 
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and not the Applicant. In its capacity as a proposed joint venture partner, 

the Applicant had financed purchase transactions by making direct payment 

to the supplier for the material concerned on behalf of the corporate debtor. 

 On account of the Applicant making payment for the base prices of the raw 

material to the suppliers on behalf of the corporate debtor, the corporate 

debtor was bound to reimburse the Applicant the said amount and the same 

is reflected in the books of the corporate debtor as unsecured financial 

arrangement extended by the Applicant. 

 Although the tolling arrangement had envisaged that all the raw 

materials/packing materials would be supplied by the Applicant to the 

corporate debtor for the conversion /job work, the expenses pertaining to 

the purchase of local raw materials, packing materials, chemicals, 

consumables stores etc. had been undertaken by the corporate debtor. Since 

all these purchases were made by the corporate debtor on behalf of the 

Applicant, the Applicant was bound to reimburse the corporate debtor.  

Therefore, the corporate debtor used to raise reimbursement invoices on the 

Applicant. 

 As per the tolling agreement the sales were never to be made by the 

corporate debtor in its own name and the corporate debtor was only 

supposed to undertake job work and return the manufactured product back 

to the Applicant.  The Applicant was then required to sell the product so 

manufactured to its customers in the name of the new JV entity. 
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 It was submitted that actual marketing was done by the Applicant through 

their global sales staff or marketing agents.  In many cases the purchase 

orders were generated either in the name of the Applicant while in some 

cases the customer would give the purchase orders in the name of the 

corporate debtor.  After the purchase orders were generated, the Applicant 

used to give a formal work order to the corporate debtor who will carry out 

the actual production and make dispatches to the customers concerned in 

their own name.   Thus, although the sales were actually contracted by the 

Applicant, the sales invoices raised were that of the corporate debtor based 

on the understanding between the parties. 

 It was submitted that it is clearly evident that the Applicant is not 

operational creditor within the meaning of the provisions of the IB Code. 

8. The Applicant filed an affidavit in rebuttal inter alia stating that: 

 Despite receiving the demand notice dated 25.09.2019 the corporate debtor 

did not raise any objection to the eligibility of the Applicant as an 

operational creditor to raise its demand for an operational debt.  The 

corporate debtor has for the first time in its affidavit in reply stated that the 

raw material was financed and not sold by the Applicant. 

 Vide its reply the corporate debtor has expressly admitted receiving the raw 

material invoiced by the Applicant and its liability to pay the Applicant for 

the imported raw materials.  
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 A consideration of the invoices of the suppliers of raw materials attached to 

the application clearly establish that the raw materials have been sold by the 

suppliers to the Applicant and not to the corporate debtor, corporate 

debtor’s address is given by the Applicant to the suppliers only for 

shipment of the consignment.  Purchase price in each instance has been 

paid by the Applicant to the suppliers and all right title and interest in the 

raw material was transferred by the suppliers to the Applicant only. 

Pursuant to specific purchase orders by the corporate debtor, the Applicant 

sold raw material to the corporate debtor and raised invoices for the same 

which are attached to the application.  That the corporate debtor has in the 

past paid the Applicant’s invoices via foreign exchange remittances till July 

2019 and details of settled/outstanding invoices have been annexed to the 

application. Consideration of the ledger accounts of the corporate debtor 

annexed to the corporate debtor’s reply record that payments were made by 

the corporate debtor to the Applicant against the Applicant’s specific 

invoices for the supply of raw materials.  This conclusively establishes that 

the corporate debtor recognised, admitted and accepted the Applicant’s 

invoices and the sale of raw material captured thereunder as a genuine 

transaction having legal validity which makes the Applicant a corporate 

creditor as defined by and under the meaning of the provisions under 

Section 5 (20) of IBC, and also validates that an operational debt is owned 

to the Applicant as delineated and provided by Section 5 (21) of IBC.  



Page 12 of 41 
 

CP (IB) 852/NCLT/AHM/2019 

  

 

Corporate debtor’s purchase orders were received via email and the 

purchase order numbers are expressly mentioned in the Applicant’s invoice 

annexed to the application. 

 The corporate debtor is misleading the Tribunal by asserting that the 

Applicant is merely financing the purchase of raw materials from the third-

party vendors and that the third-party vendors are the operational creditors 

and not the Applicant. 

 The entries in the ledger records of the corporate debtor are of no 

significance in ascertaining whether the sale of raw material to the 

corporate debtor was effected by the Applicant or otherwise. 

 Considering that the Applicant purchased raw material from its vendors and 

thereafter sold them to the corporate debtor under liberal open credit terms 

and several invoices remain unpaid, the Applicant cannot be deprived of its 

legitimate legal rights on account of the false entries of the corporate 

debtor. 

 The reconciliation of accounts process undertaken pursuant to the meeting 

of 26.04.2019 was for final closing of accounts between the Applicant and 

corporate debtor and did not in any manner impact or have a bearing on the 

corporate debtor’s obligation to pay the operational debt to the Applicant. 

 In view of the credit period of 365 days under the Applicant’s invoices, the 

corporate debtor would make payments to the Applicant against its invoices 

after-sales receipts and adjustment of reimbursements.  The right of the 
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Applicant to recover outstanding dues from the corporate debtor accrued as 

soon as the credit period expired and was not dependant on the recoveries 

by the corporate debtor. 

 The repeated demands by the Applicant calling for payment against its 

outstanding raw material invoices, there were no disputed claims respecting 

the subject operational debt or any other disputed claim by the corporate 

debtor against the Applicant prior to issue of the demand notice. 

 The record of personal meeting on 26.04.2019 and the discussions 

thereunder as documented by the corporate debtor vide its email dated 

27.04.2019 demonstrate that as on 26.04.2019 an amicable resolution was 

arrived on the past business processes and the parties were willing to 

discuss future business associations. In the very same meeting, it was 

agreed that the corporate debtor will provide a payment plan to the 

Applicant by 10.05.2019, well before completion of the reconciliation 

process establishing conclusively that payment of the operational debt was 

independent of the reconciliation of accounts.  Therefore, it is obvious that 

there was no dispute and only an agreement to share and verify individual 

accounts under the identified heads to close the accounts between the 

corporate debtor to the Applicant. 

 The corporate debtor is referring to the “reconciliation of accounts” as 

“reconciliation of disputes” to show the existence of disputes prior to the 

issuance of the demand notice dated 25.09.2019  
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 Emails exchanged between 09.07.2019, and 22.08.2019 were cited to show 

that accounts were being reconciled and continuous efforts were being 

made to narrow done the differences.  

 Only after receiving the demand notice that the corporate debtor for the first 

time in its reply dated 07.10.2019 disputed the entries on closed items. 

9. The Applicant filed written submissions reiterating  the submissions made 

earlier. 

10. Pursuant to the order dated 10.03.2022 the Applicant filed additional written 

submissions stating that: 

   In response to the argument of the corporate debtor that there are no 

purchase orders, the Applicant states that the said argument is completely 

misconceived and contrary to contemporaneous documents on record.  A 

few of the purchase orders are on record as Annexure – 11 of the appeal 

paper book volume II on pages 519 to 532.  

    In response to the argument of the corporate debtor that invoices are 

proforma invoices in the nature of intimation only, the appellant submits 

that invoices annexed as Annexure A-15 (rejoinder Volume 1 & 2 pages 39 

to 416) are commercial invoices and not proforma invoices.  This material 

fact is evidenced further on perusal of the commercial invoices which 

mention the purchase order numbers (Annexure A-11 of appeal paper book 

volume 2 page 519-532).  Further, the corporate debtor has made payments 

against the appellant’s commercial invoices through Union Bank of India 
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by showing payment as import remittance thereby confirming that it was 

receiving raw materials from the Applicant and paying for the same as 

agreed. 

   In response to the argument of the corporate debtor that business was 

carried out as job work according to the term sheet, the Applicant submits 

that business was not conducted as per the term sheet, confidentiality clause 

was binding and the actual business model was very different from what 

was contemplated in the term sheet.  

     

 The Applicant further submitted that business was not job work, as finished 

goods were not handed back to the Applicant by the corporate debtor as the 

manufacture of finished goods, its sale and receipts were received by the 

corporate debtor only, with no control of the Applicant over receipts from 

end customers. 

 In response to the argument of the corporate debtor that there is no admission 

of liability to pay the outstanding dues, the Applicant states that the 

corporate debtor has expressly admitted its liability to pay the outstanding 

dues to the Applicant in para 9 (xii) at page 7 of the counter affidavit filed 

by the corporate debtor to the appeal which reads as under: 

Para 9 (xii) at page 7:  On account of the appellant making 

payment of the base prices of the raw material to the suppliers 

on behalf of the respondent, the respondent was bound to 

reimburse the appellant to the same extent.  Thus the amount 
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standing to the credit of the Applicant in the books of the 

respondent would indicate that the same is payable towards 

the short-term unsecured financial arrangement extended by 

the appellant.  

 

 

 Ledger accounts of the corporate debtor at Annexure E of the counter 

affidavit, filed by the corporate debtor, admit to liability to pay Rs. 

13,48,57,311.69 against the Applicant’s outstanding raw material invoices 

(pages 108-113). 

 In response to the argument of the respondent that there exist outstanding 

disputes between the parties, the Applicant states that all disputes were 

resolved pursuant to the reconciliation meeting held on 26.04.2019.  The 

minutes of the meeting were recorded by the CEO of the respondent and 

forwarded as draft vide email dated 27.04.2019 and accepted as accurate by 

the appellant vide email dated 27.04.2019 as annexure A-3 at appeal paper 

book Vol. I at pages 64-66. 

11. The respondent filed written submissions/synopsis stating that: 

    The Applicant is not an operational creditor, therefore, the application filed 

under section 9 of the IB Code is not maintainable. 

     As per clause 5 of the term sheet, it is clearly mentioned that the 

respondent was supposed to do only tolling utilising the respondent’s 

existing manufacturing facilities for the Applicant.  As per said clause 5 

the respondent was to carry out the production as a job worker and give the 
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finished goods to the Applicant and it was for the Applicant to then sell the 

products so manufactured by the respondent on tolling basis. 

     As per the tolling arrangement as envisaged in the term sheet, the 

Applicant was supposed to supply all the raw materials, packing materials 

and all other inputs to the respondent for carrying out the job work.  

However, instead of supplying the materials for job work, the Applicant 

identified the parties from whom the Applicant wanted to source the 

imported raw materials, the Applicant thereafter raised their own purchase 

orders on such parties in their own name for purchase of such imported 

raw materials and made advance payment for imported raw materials to 

such suppliers who then supplied the materials to the respondent company.  

The respondent has not issued any purchase order to the Applicant or on 

any of the suppliers of the imported raw material.  

12. The respondent filed a written note in furtherance of written submissions and 

in furtherance of the hearing dated 09.03.2022 and 10.03.2022 stating that: 

   The Applicant was arranging for the import purchases from the actual 

suppliers like LG Chem, Korea; Cleanese Eva Polymers; Arkema, France; 

Evonik Performance Materials, Germany etc.  The said suppliers shipped 

the material along with shipping documents including the invoices.  The 

respondent cleared the shipping documents after payment of customs duty 

and other clearing and forwarding charges etc. when the material was 

received by the respondent. Only thereafter the purchases were booked by 
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the respondent in the name of the respective suppliers.  Therefore, it is 

evident that no purchase order was ever raised by the respondent to the 

Applicant.   

    As a part of their own internal procedural record, the Applicant also had 

presumably generated corresponding purchase orders for their internal 

record.  Thus, all the alleged purchase orders were generated as computer-

generated documents by the Applicant and not by the respondent.   

    Service of the rebuttal document submitted before the Adjudicating 

Authority was not effectively completed, therefore, the respondent could 

not receive it in time. 

    The purchase orders which have been relied upon by the appellant are 

fabricated and computer generated by the Applicant as the purchase orders 

are not on printed letterheads. 

    There have been serious pre-existing disputes on several matters involving 

the transaction structure which were evident from the 5 buckets agreed to 

by and between both the parties requiring reconciliation and mutual 

decision.   

13.  Vide order dated 15.03.2021, this Adjudicating Authority dismissed the present 

application thereafter the Applicant filed appeal before the Hon’ble NCLAT 

against the order of this Adjudicating Authority dated 15.03.2021. On 

31.03.2022, the Hon’ble NCLAT remanded back the matter to this 
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Adjudicating Authority for a fresh look/adjudication in accordance with the 

law. 

14.1  We have heard the Learned Counsels for the Applicant and the Respondent and 

have perused the documents filed by both parties. Through order dated 

15.03.2021, NCLT Court–II Ahmedabad had rejected the present application 

under Section 9 of IBC, 2016 primarily on the following grounds:   

(a)  The claims of the Applicant is for remittance of money collected 

from end customers, cost of inventory given for tolling unaccounted 

for and not used. The said outstanding dues do not qualify as 

operational debt under Section 5(21) of IBC, 2016. 

(b)  There are pre-existing disputes between the parties among other 

things regarding scrap and other wastage, on usages of inventory etc. 

as shown in various mails.  

14.2. The Hon’ble NCLAT vide order dated 31.03.2022 has remanded the matter 

back with the following observations:  

“j. All this reflects that there is a need to find out voracity of various 

submissions and  the business module; it does not seem to be straight jacket 

case that there is no payment due to the Appellant from the Respondent but 

at the same time it cannot confirmed that all sums as demanded by the 

Appellant is due and payable in law and on fact by the Respondent as there 

seems to be some back to back payment understanding between the parties 

as appears from the record.  

k. Hence, in the fitness of thing, justice demands to refer back the matter to 

the Adjudicating Authority for having a fresh look on various issues 
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relating to the business module and the purchase order and invoices raised 

by the Appellant and the payment so far released and the balance due 

linking it to the back to back receipt from customer for the supply made by 

the Respondent which is a joint responsibility. Accordingly, without 

commenting on the merit of the case, we are remanding back the matter to 

the Adjudicating Authority for a fresh look and the Adjudicating Authority 

is requested to dispose of the matter expeditiously in accordance with law”. 

14.3.  The business relationship between the Corporate Debtor and the Applicant is 

aptly described by the Applicant in part-IV of Form-5 of the application in 

page no. 10 and 11 as under:  

  “Details of Transaction On Account of Which Debt Fell Due 

 (a) The Applicant is a global provider of high quality, superior performance 

encapsulants for the photovoltaic (PV) module industry. In 2016, the Applicant 

decided to expand its manufacturing footprint to India and appointed the 

Respondent/Corporate Debtor as its contract manufacturing/tolling partner by 

executing, through its affiliate, Specialized Technology Resources, Inc. a 

legally binding term sheet for Tolling and Joint Venture Agreement with the 

Respondent/Corporate Debtor on or around September 22, 2016. As all 

material commercial and operational terms had been recorded in the afore-

mentioned Term Sheet for Tolling Joint Venture Agreement (‘Agreement’), the 

Applicant and the Respondent/Corporate Debtor decided to operate the 

business without executing any further agreement, pursuant to which the 

Applicant provided the Respondent/Corporate Debtor, equipment, technology, 

training, and raw materials for the business….”.  (Emphasis provided)  

14.4. At this juncture, it will be pertinent to refer to the “Term Sheet for Tolling 

and Joint Venture Agreement (the “Agreement”) for the Ethylene Venyl 

Acetate (EVA) Film Project (“The Project”)” (hereinafter referred to as the 
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“Term Sheet”) executed between the Applicant and the Respondent which 

forms the basis of business relationship between the Applicant and the 

Corporate Debtor. The term sheet is scanned below for reference.  
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14.5 As per the “Term Sheet”, which itself is an agreement for joint venture, and  

more specifically point no. 5, the raw material, packaging material, technical 

assistance, blending equipments, formula and specifications, etc. were to be 

provided by the Applicant to Corporate Debtor for undertaking processing for 

which tolling fee of $0.125/m2 was agreed. It was also stated that the blending 

equipment and any unused raw material were to be returned to the Applicant at 

their request. As per the Term Sheet point no. 3 a new entity was visualized 

which was supposed to market and sell the products produced by the plant in 

which both parties were to have 50:50 share.   

 

 Thus, as per the Term Sheet and the joint venture agreement, the role of the 

Corporate Debtor was limited to carrying out job work for fixed charge. 

However, in the submissions made, it was agreed by both the parties that 

customs clearance, payment of applicable customs duty, loading charges etc. as 

well as marketing and sales of final product was undertaken by the Corporate 

Debtor as STR, which was to exercise option to form new joint venture entity, 

called ProjCo, chose to not exercise this option. Thus, while other terms of 

tolling and joint venture agreement were put in place, the new joint venture 

entity was not formed.   

14.6. As noted in Part IV of Form- 5 (page no. 15 of the application) “for ease of 

business, the customers placed orders directly on the Respondent/Corporate 

Debtor and sales recorded in the Respondent/Corporate Debtor’s books”.   
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14.7. The Applicant has submitted to make out a case that the amount outstanding is 

primarily relating to 16 commercial invoices which remained unpaid. These 

invoices are attached with the application. One such invoice relating to goods 

supplied by Celanese given by the Applicant, is scanned below: 
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14.8. The Applicant has submitted that for the said purchase from supplier Celanese, 

the purchase order was issued by the Respondent. The corresponding purchase 

order copy given by the Applicant is scanned below:  
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14.9. However, the Respondent/Corporate Debtor in page 6, para 8(vii) of its reply 

has categorically stated that no purchase order was ever given by the 

Respondent to the Applicant. According to the Respondent, the Applicant had 

placed orders before third parties for supply of raw material to the Respondent. 

It was submitted that the Corporate Debtor has not made any purchase of raw 

material directly from the Applicant and no purchase order was ever issued to 

the Applicant. The Respondent states that the purchse orders are created by the 

Applicant, are computer generated and do not bear any signature or seal of the 

Respondent. The purchase orders issued by the Respondent to other parties are 

in totally different format. The Respondent has given copy of its purchase 

register as evidence and the sample of one such purchase order issued by it to 

some other party is scanned below to show the difference between purchase 

order issued by the Corporate Debtor and the computer generated alleged 

purchase order copy submitted by the Applicant: 
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 Further, the Respondent has submitted copy of invoice raised by Celanese 

corresponding to the alleged purchase order and alleged invoice referred in 

para 14.7 and 14.8, supra. The correct invoice submitted by the Respondent 

corresponding to the above-scanned document  relating to purchase from 

Celanese is scanned below: 
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14.10 As per the scanned copy above, the goods were sold to the Applicant/ STR 

Holdings Inc. and the delivery address was that of the Corporate Debtor. As 

clear from the right upper corner of the invoice, the remittance was to be made 

to Celanese, apparently by the buyer STR Holdings Inc.  

14.11.  In its later submissions, the Applicant has tried to show that the outstanding 

debt is mainly on account of unpaid commercial invoices. However, in the 

application filed under Section 9 in Form 5, the Applicant has given break up 

of claims which has also been reproduced as Exhibit QQ on page 1724 of the 

application. The same is scanned below:  
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14.12.  It is apparent that the payments claimed are largely relating to non- remittance 

of amounts received from end customers. In the email dated 12.07.2019 

addressed to the Respondent, appearing at page no. 1572-73 (volume 6), the 

Applicant had stated that the bulk of funds reflected in the reconciliation 

pertain to sales register provided by the Respondent. Following paragraph from 

email of Applicant (page 1573) is reproduced for reference.  

 

“ ….Based upon the sales register dated 10JUL19, Lucent is currently in 

possession of more than $1.1 million belonging to the STR but has not made 

any payment since 24May2019, now seven weeks ago, despite your promises 

to pay within this period…” 

 

From the submissions made at the time of filing of application, from Form 5 of 

the application, from the terms of “Term Sheet”, from the reconciliation 

statements, which are also discussed below, it is established that the Respondent 

was not only carrying out job work but also selling the final product, and the 

outstanding debt relates to non-remittance of sale proceeds, return of un-used 

inventory, scrap, etc. As per the business model, the raw material was to be 

supplied by the Applicant and there was no liability of the Respondent towards 

purchase of raw materials. Thus, the debt due is mainly towards non-remittance 

of sale proceeds.  
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14.13. The predecessor Bench had held that the remittance of money collected from 

end customers or remittance towards unused raw material, etc. is not 

operational debt within the definition of Section 5(21) of IBC, 2016. We 

concur with the judgment of the predecessor Bench that non-remittance of 

money collected from end customers will not amount to operational debt as 

defined under Section 5(21) of IBC, 2016.  

 

14.14.  On the issue of pre-existing dispute, we find that there are extensive email 

exchanges between the Corporate Debtor and the Applicant. The disputes were 

placed under five buckets or five disputed areas, namely: 

 

Bucket 1 : Receivables from end customers of PV encapsulant 

Bucket 2  : Outstanding payment for Equipment (Line 4 and STRM  

             Blender) 

Bucket 3  : Inventory (Raw material, packaging, finished goods) 

Bucket 4  : Scrap/Waste/bad debts 

Bucket 5  : Miscellaneous (GST, Credit note and judgments, etc)  

 

It is to be noted that there is no bucket for non-payment of purchase of raw 

material. 

14.15. Continuously, correspondences were exchanged and meetings were held 

between the Corporate Debtor and the Applicant regarding reconciliation of 

accounts. The reconciliation sheet for five buckets dated 17.06.2019 is scanned 

below for ready reference. Again, it is clear from this sheet that bulk of the 

outstanding relates to non-remittance of sale proceeds.  
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    Some resolution was achieved, and vide email dated 19.07.2019 payment of 

USD 11,05,120 was promised by the Corporate Debtor. However, 

reconciliation was limited to 3 of the 5 buckets and the disputes were not fully 

resolved as is seen from email dated 24.07.2019 and 12.08.2019 given at page 

no. 1562, and page no. 1591 volume 6 of the application. Further, the 

Corporate Debtor had not made payment of the promised amount.  

14.16. From perusal of the record, it is apparent that there were disputes requiring 

reconciliation of accounts and finalisation of dues between the Applicant and 

the Corporate Debtor even before the issue of notice under Section 8 of IBC, 

2016. In its reply dated 25.11.2019 to the notice under Section 8 of IBC, 2016, 

the Corporate Debtor has stated that there are pre-existing disputes. There were 

also  counter claims by the Corporate Debtor of USD 64,43,295 including 

claims for rent of the factory for three years and losses relating to production 

line no. 4. From the records, it is clear that there were pre-existing disputes 

between the Applicant and the Corporate Debtor relating to claim and counter 

claim relating to outstanding amount. In the case of Sabarmati Gas Limited Vs. 

Shah Alloys Limited in Civil Appeal No. 1669 of 2020 dated 04.01.2023, the 

Hon’ble Supreme Court has held that pending reconciliation of accounts 

amounts to “pre-existing dispute”. The relevant part of the judgment is 

reproduced below:  

 “…38. In this context the meaning of the word “reconciliation” is to be looked into. 

Going by Black’s Law Dictionary, 10th Edition, the apt meaning suitable to the 
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situation in relation to accounting, reads thus: “an adjustment of amounts so that 

they agree, especially by allowing for outstanding items”. It is submitted by the 

learned counsel for the respondent that such a reconciliation had not taken place 

and also that indisputably, DRS was not formulated and approved. The aforesaid 

facts revealed from Annexure 40 together with the stand taken by the respondent in 

the letter dated 04.01.2013 (Annexure 36) would reveal the existence of a pre-

existing dispute between the parties. In the contextual situation it is only apposite to 

be remindful of the observation in Mobilox Innovations (P) Ltd. (supra) that in doing 

the act of separating the grain from chaff the Court need not to be satisfied that the 

defence is likely to succeed. It is enough that a dispute exists between the parties and 

in other words, what is to be seen is whether there was a plausible contention 

requiring investigation for the purpose of adjudication. Taking note of the nature of 

the dispute of the respondent as referred hereinbefore in respect of the claim made 

by the appellant, we do not find any reason to disagree with the concurrent findings 

of the Tribunals that there existed a ‘pre-existing dispute’ between the parties before 

the receipt of demand notice under Section 8, IBC. In other words, the dismissal of 

the application under Section 9, IBC on the ground of ‘pre-existing dispute’ cannot 

be held to be patently illegal or perverse. We also do not find any reason, in the facts 

and circumstances, to hold that the case set up by the respondent was a patently 

feeble legal argument. At any rate, we are not inclined to brush aside the case of the 

respondent as spurious. We may hasten to add here that we shall not be understood 

to have held that the dispute set by the respondent regarding the dues is ultimately to 

be upheld. Certainly, when the expression ‘pre-existing dispute’ is used it will only 

indicate the existence of a dispute prior to the receipt of a demand notice 

under Section 8, IBC, and the correctness or its truthfulness is a matter of evidence. 

In short, the respondent has succeeded in raising a dispute describable as ‘pre-

existing dispute’. In that view of the matter once we find that the Tribunals have 

rightfully held that there existed a ‘pre-existing dispute’ between the parties there 

cannot be an order of remand of the matter to the Tribunal for reconsideration 

of Section 9 application under IBC.” (Emphasis provided) 

14.17. The Respondent has also brought to our notice that the Applicant has filed 

application under the provisions of Commercial Court Act, 2015 before the 
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Commercial Court, Mirzapur, Ahmedabad on 10.10.2022, thereby, admitting 

to commercial dispute as per averment made at page 2 of the said application.  

14.18.  The full reconciliation of accounts was still pending at the time of filing of the 

present application. It is clear from emails dated 24.07.2019 and 12.08.2019 of 

the Applicant that two buckets were yet to be resolved. The present application 

is not maintainable considering the pre-existing dispute. We concur with our 

predecessor Bench that existence of dispute prior to issue of notice under 

Section 8 of IBC, 2016 makes this application ineligible for admission under 

Section 9 of IBC, 2016.  

14.19.  Further, the business arrangement between the Applicant and the Corporate 

Debtor was in the nature of joint venture governed by the term sheet drawn 

between them. Hon’ble NCLAT in the Case of M/s. Shree Sankeshwara of 

Foundation and Investment Vs. M/s. Dugar Housing Limited in company 

Appeal (AT) (Insolvency) No. 515 of 2019 has held that both parties being 

bound by a joint venture are not rendering service to each other and cannot be 

treated as operational creditor. The relevant portion of the said judgment is 

reproduced below: 

 “…6. Having gone through the records and stand taken by the Appellant, we hold 

that the Appellant along with Respondent ('Corporate Debtor') had executed Joint 

Development Agreement in the year 2012 for construction of structure and 

allotment to allottees. Both of them being parties to a joint venture project, we hold 

that the Appellant cannot claim to be 'Operational Creditor' as it does not relate to 

supply of goods nor service rendered by the Appellant. If joint venture under any  
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service to the allottees and for that to pay service tax it does not mean that the 

parties of the joint venture will render service to each other. 

7. Therefore, we hold that the Appellant is not an 'Operational Creditor'. The 

application under Section 9 at the instance of the Appellant was not maintainable 

and the same has been rightly rejected by the Adjudicating Authority. 

The appeal is dismissed with aforesaid observations. No costs.” (Emphasis 

supplied) 

 

The said judgment had been followed in another judgment by Hon’ble NCLAT in 

the case of M/s. RK Associates & Hoteliers Pvt Ltd Vs. BW Businessworld Media 

Pvt Ltd Through its Managing Director in Company Appeal (AT) (Insolvency) 

No. 511 of 2020.   

 

In the case of Vinod Thimothy Vs. M/s. Urban Tree Infrastructures Private 

Limited (IBA/426/2020), the co-ordinate bench NCLT, Division Bench, Chennai 

and in the case of Mrs. Ajit Kaur Gill vs. Raheja Developers Ltd., in 

CP(IB)/409(PB)/2019, the Principal Bench, New Delhi have held that debt due 

and payable by the Corporate Debtor, which arises out of Joint Venture 

Agreement, does not fall within the confines of provision of Goods and Services 

and is therefore, not an operational debt and the application under Section 9 of 

IBC, 2016 were dismissed accordingly.  

14.20.  For the reasons elaborated in preceding paragraphs, we hold that the application 

under Section 9 of IBC, 2016 is not maintainable. We clarify that the 
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observations made in this order shall not prejudice the proceedings in any other 

judicial forum.  

14.21. Application is rejected and CP(IB) 852 of 2019 is accordingly disposed of.  

14.22. The Registry is directed to communicate this order to both parties.  

   

-SD-        -SD- 

AJAI DAS MEHROTRA                DEEP CHANDRA JOSHI                     

MEMBER (TECHNICAL)                 MEMBER (JUDICIAL) 
 

 

 

 
Rahul Singh/LRA 

Rajeev Kr. Sen/PS 

 


