IN THE NATIONAL COMPANY LAW TRIBUNAL

NEW DELHI
BENCH-VI

C.P.No.IB-347/(ND)/2019

Section: Under Section 9 of the Insolvency and Bankruptcy Code, 2016 and

Rule 6 of the Insolvency and Bankruptcy (Application to Adjudicating

Authority), Rules, 2016.

In the matter of:

M/s Colliers International (India) Property Services Pvt. Ltd.

Having its Registered office at:-
Indiabulls Finance Centre,

17" Floor, Unit No.1701, Tower 3,
Senapati Bapat Marg,

Elphinstone (West), Mumbai-400013

Correspondence address:
Technopolis Building, 157 Floor,
DLF Golf Course Road,
Sector-54, Gurgaon-122002

Versus

M/s ARDEE City Estate Management Pvt. Ltd.
Having its Registered office at:-

16" Floor, Dr. Gopal Dass Bhawan,

28, Barakhamba Road, New Delhi.
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ORDER

Per Dr. V. K. Subburaj (Member Technical)

Date:14.01.2020

1. This is an application filed by the Applicant M/s Colliers
International (India) Pvt. Ltd. seeking to initiate corporate insolvency
resolution process (“CIRP”) against the Respondent M/s Ardee City
Estate Management Pvt. Ltd., under Section 9 of the Insolvency and
Bankruptcy Code 2016 (“the Code”) for the alleged default on the
part of the Respondent in settling the amount of Rs. 1,02,24,052/-
including the interest component towards the services rendered by the
Applicant. In an amended petition dated 06.02.2019 the Applicant has
sought the permission of this Tribunal to modify the amount of debt
as Rs. 89,99,150/- plus interest at 17% from the date of default of
each invoice till the date of its realisation. The request was acceded to
by this Tribunal, The details of transactions leading to the filing of
this application as averred by the Applicant are as follows:

i. The Applicant entered into an agreement dated 01.02.2016 with
the Respondent for administering and providing certain services
with respect to the condominium and maintenance of common

area and facilities and its incidental works of Palm Grove

Heights situated i in £ .52, Gurgaon.
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il The Respondent made payments against the invoioes
for the services provided by the Applicant for the period
from 01.02.2010 10 May, 2017,

. The Applicant raised their bill for the service provided to the
Respondent but the Respondent failed to fulfill to pay as per
the invelce so raised for the service provided

Appiicant and sccordingly for the said period Re41,709 {el]

27032017,

v,  The Applicant raised the ice provided in the
month of June 2017 for an amount of R I8.33,797/. The

Respondent fuiled to make the entire payment against the

nvoiee
thereby commifting “defauli™ within the terms of the said
rvoice as an amount of Ke.85,000/ stood due.

v, The Applicant yaised the bill for the service provided in the
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herein, thereby commitiig

said wvoies as an amount of e 27,900/ stond due,
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vi.  The Applicant raised the bills for the service provided in the
respective months of 2018 for amount of Rs.18,81,905/-,
Rs.19,14,864/-, Rs.18,41,301/-, Rs.17,14,201&
Rs.15,33,979/-. The Respondent failed to make the payment
against the said invoices raised by the Applicant herein,
thereby committing “default” within the terms of Section 3
(12) of the Code.

vii.  ‘Property Management Service Withdrawal Notice’ sent by
the Applicant to the Respondent on 28.04.2018.

viil. Applicant sent various mails to the Respondent to request
payment of the outstanding dues but no response was
received from the Respondent and no efforts were made to
make the payments.

ix. Last day of the Applicant to provide services to the
Respondent was 30.06.201 8

) Since there was no response from the Respondent, the

Applicant issued a Form 3 Demand Notice for an amount due

"?:'\\.\ of Rs. 90,04,316/- plus interest at the rate of 17% on
\iz, o) 23.10.2018.
Sglin Ui xi.  The Form Demand Notice was received by the Respondent

on 24.10.2018
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Respondent replied to the notice proposing to come and
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recovery of losses smounting to Be.60 lacg on 22,11 2018

Letter sent on 22018 to the counsel of Respondent
mviting for meeting as per the proposal in reply dated
27.10.2018,

Meeting with the Respondent on 29.01.2019 for discussing

28 of the Applivant. In the sald meeting, It

wizs communicated by the Respondent that Ms, Shivani from

their office wasg to be part of the meeting but she could not

join the meeting and so it was informed fo the Applicant that

hell be discussing the same with Ms. Shivani, for final

inal decigion by

approval and update the Applicant their

Y O [ LY ()
A0th January, 2014,

IR T ND/ 3019

Colliers Intern. india ¢

ey . 4 Fergr PR ST
z E “\'En\_id f J‘Lii\. &(:\;«».\ “('\V\‘t»ywi if,j{ﬁ, il ;,iiiclé
&

Braperty Service P Lid, vs. Ardee City Estate Managamant B, g,

R



apportunily was given to the Respondent’s to settle this lon

we amicably with Applicent Hl February 1, 2019

as been no response from the
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Lespondent Gl date to the Applicant’s email,

<. Consequent to the issuing of notice by this Tribunal as well as fe
by the Applicant, the Respondent has {fled its r eply on 29.0%.2019
in which the following contentions are made:

Lo Phat the Dremand Notice/Invoice dated 12102018 was not
received by the Respondent and or it was never delivered t by
the Applicant and therefore nor replied. The Demand
Notice/invoice dated 12.10.2018 is unsigned and no nofice in
the eves of law, The R eply/Dispute was made by the

Respondent o the letter dated 15.10201% cor taming the

R
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sud copy of purported bills which was never

[P SN - . e . S 1
of the s Eition was POCEIVEG,

o That the similar demand notice dated 31.07.2018 * containing

IWo Do i

s owas sent by the applicany/Corporate Creditar
. 7
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Creditor and has not been brought before this Hon'hle Court.

Hi. o That the Applicant has not satisfied the provision of Section
9 35 by in ity true sense and has v rongly stated in s
aflidavit the reply to the Demand Notice/invoice dated
12302008 was given. In fact, no reply 0 the Domand
Notice/Invoice  dated 12102018 was  aiven by the
Respondent or its advocate, In such situation, the application
Applicant is liable to be dismissed.

v, That the applicant is not an Appheant becavse no direct
services were supplied to the Respondent. The Applicant had
supplied the direet services 1o the resident of Palm Orove

Condominium and for this there was an agreement. T

Alleged liability of Respondent cannot be trested as

Uperational  Debt and the application i3 labie to he

o

dismissed,

fg

dovyments by the Applicant reflect or indicate Ay

admission  of  debt by the  ges pondent, the

fertat <sree Joren P et i Ter o
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fact. The billing of Applicant and payment therof was under
the agreed performance of contract. The respondent reserves
the right to file the copy of the writ petition as and when
received from the Hon’ble High Court.

vi. That the resident association of the condominium namely
Palm Grove Heights Owners Association has filed a Writ
Petition bearing No. 38128/2018 in the Hon’ble High Court
at Chandigarh regarding the deficiency in services which
shows that there was a dispute between the parties as the
Applicant/Applicant had failed to provide the services. That
the negligent act of Applicant/Applicant has led to the filing
of  Writ Petition by the RWA against  the
Respondent/Respondent.

vii,  The dispute raised by the Respondent/Respondent can only

be adjudicated by recording evidence, present proceedings

being summary in nature and evidence cannot be recorded
and therefore, the matter has to be decided by the Civil

Court. The Applicant/Applicant has not satisfied the

provisions of Section 8 & 9 of the IB Code 2016.
vili. The Applicant has not provided the services in conformity
with the terms and conditions of the Agreement. The

Applicant failed to provide the best services of common
9

C.P.1B-347/ND/2019
Colliers Intern, India Property Service P. Ltd. vs. Ardee City Estate Management P. Ltd.

e



£p.

mamntenance o the condominian ©
and despite wamnings and reminders, the Applicant failed to

mprove services. It s respectfully submitted that the

~

mainptenance stall had wamned the present Applicant that if

the services are not improved, there will be no option on the

iF v %

part of the Respondent excepy o hold the payments of the

i

Bills, It is sobmitted that the Applicant had created the bad

situation by not providing the services as per the Agrecme

i)

which resulicd into residents repeatedly filing

services ang alse resulied inio

machines dems efe, but the Applicant failed to do any of
these worls por did the Applicant ever submit any of these
documents o the Respondent. The Applicant created a
situations that the Respondent was urgently  required 1o

appoint another securily agency called Tuskear Security vt

4 varbrer airave e e A T U N P e
., who was handed over the secourt N IRCCH

The Applicast was responsible for collection of CAM
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along with managing  disconnection and  connection  of
clectricity supply for non-payment of the dues and make

periodic inspection of building, equipment to determine the

security. However, the Appiicant for thelr negligence did not

collect the common area maintepance
residents. The Applicant was required o collect the
meintenance charges on account of the M/s. Ardee City
Egtate Management Pvl, Lid, and during the subsistence of
the Agreement, it was realized that an amount of Ry
1,79,55,257/- has not heen recovered by the applicant i} 2319

June 2018 from the residents.

Atter 01.02.2016 when the Agreement was executed hetweern

- eyl e P i brevm s temls o e e P N P
he parties, the Applicant took over control of the entire

1

accotnts, appointed their accountants, scourity, supervisor,
sweepers and other personnel but despite having a control,
they did not complete the obligations as laid down in the

Agreement. There was a clear deficiency on the part of the

Applicant as despite being notified, the Applicant did not

wents from the contmon

he towers, [ lobby arca, bicveles, earthen PO,

efc., wihuch are fire exist hazards nor they every work on the
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erratic Car parking in the area which was resulted into
repeated complaints by some of the residents.

xii.  The Applicant is duty bound to indemnify to the Respondent
in terms of the agreement because the residents did not pay
the due ﬁaintenance amount despite the letter dated
22.11.2018 was sent to the applicant.

xiii.  From January, 2018, the numbers of people employed were
drastically reduced which hampered the common services of
the residential complex. Housekeeping staff was also reduced
to a single unit which affected the overall service and the
Director of the Applicant company was called and intimated
to remove the deficiency but to no results.

xiv.  The Respondent repeatedly informed the Applicant that bills
which have been raised are not as per the Agreement and
demanded the salary statement of one of their employees.
Mr. Vinod as the said employee had contacted the
Respondent and had made allegations regarding non-
payment of the salary, The said employee informed the
Respondent that the Applicant was paying Rs. 40,000/~ per

month but in the records showing Rs. 55,000/- and receiving

\ » : . Rs. 70,000/~ from the Respondent and he has not been paid

the salary for 7 months. Under the Contract Labour
12
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Regulation Act, the Respondent informed the Applicant 1o

otherwise the said lability  would

unnecessanily come on the Respondent.

wv. After abandoning the contract, when the accounts books
came nte the possession of the Respondent, it fAwther
realized (hat outstanding due fom the residents towards
maimtenance ete. i Re, 48,776,163/ Several letter and mails
ete. have been written to the Applicant which resulted into ne

resulis and s, foreing the Respondent to file & complain

betore the National Consumer Forum,

s B s

&, The Applicant has filed i#s rejoinder on 05.04.2019 in which he has

i The complamt before the Natonal Ceonsumer Dispute
Redressal Commission ("NCDRC™Y aguinst the Applicant

was Tiled by the Respondent on 28112018 which was

o
‘/1
e

s the Applicants hiad already ssued &

Form 3 Demand Notice uander Hule 5 of the Insolvency and
Bankruptey {Appheation to Adjudicating Authority) Rules,

Y T s TN i e ]
A0.2018 The PUBDOIRGTY

replied to the said demand notice proposing to come and

~,, -

discuss the matter and resalve the issues amicably, However,
i3
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ii.

i,

in order to circumvent from paying their dues to the
Applicant, the Respondent filed the aforesaid consumer
complaint against the Applicant before the NCDRC as an
afterthought,

The residents of PGH were charged at an electricity rate of
Rs. 6.20 per unit as per the bill raised by the Dakshin
Haryana Bijli Viiran Nigam (hereinafter referred to as
“DHBVN”). Being a service provider as per the terms of the
Agreement for Services, the Applicant is only responsible for
collection of maintenance and electricity charges from the
residents of PGH, a responsibility which the Applicant had
fulfilled until the withdrawal of their services on 24.04.2018.
any dispute with regard to the electricity bills of the residents
of PGH has to be raised by the Respondent with the
DHBVN, as is clear from the e-mail from Mr. Chandan
Lakhanpal addressed to Mr. Vinod Kumar, dated 05.03.2018
at 02.33 P.M,

The demand notice dated 12.10.2018 has been duly signed by
the authorized signatory of the CD i.e. Mr. Shashi Bhushan
and the same can be seen on the left at the end of the

aforesaid demand notice. Therefore, the demand notice is

14

C.P.1B-347/ND/2019
Colliers Intern. India Property Service P. Ltd. vs. Ardee City Estate Management P. Ltd.

P a



completely valid in the eyes of law and it has been duly
delivered to the Respondent.

iv.  The demand notice dated 12.10.2018 along with the cover
letter dated 15.10.2018 have been duly received by the
Respondent as part of the same document on the same date
and not separately, and the receipt of the same has been
acknowledged by the Respondent in their reply to the said
demand notice dated 27.10.2018. Hence, the contentions
made by the Respondent are baseless and misconceived.
Furthermore, the suppression of the letter dated 15.10.2018
sent to the Respondent by the Applicant does not serve any
interest of the Applicant.

V. The Agreement for Services dated 01.02.2016 has been

executed between M/S Ardee City Estate Management

Private Limited (the CD) being the FIRST PARTY and M/S

Colliers International (India) Property Services Private

Limited (the Applicant) being the SERVICE PROVIDER

and not between the Applicant and the residents of Palm

Grove Condominium. Therefore, as per the aforesaid

Agreement for Services, the Applicant was engaged to

provide services to M/S Ardee City Estate Management

Private Limited and was charged with the responsibilities of
15
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administering the maintenance of Common Areas and
Facilities and its incidental works of Palm Grove Heights. It
is quite obvious that as per the Agreement for Services, the
Applicant is the Applicant of the CD and not the residents of
PGH,

vi.  The Applicant was neither provided a copy of the Writ
Petition bearing No. 38128 / 2018. filed by the resident
association of PGH Owners Association, nor were they made
a party to aforesaid the Writ Petition. The contents of the
aforesaid Writ Petition are completely unknown to the
Applicant and the allegations made by the CD against the
Applicant with regard to the said Writ Petition are denied.

vii. ~ The purported failure in terms of the services on the part of

the Applicant that the Respondent is alleging, do not fall

within the scope of the work of the Applicant at all. The

Applicant would like to point out herein that in the several

mails that the Applicant had addressed to the Respondent,

reminding them to clear the outstanding dues owed by them

to the Applicant, not once did the Respondent mention a

whisper of any dispute with regard to deficiency in the

services provided to them by the Applicant.

16
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viii. Moreover, it is due to the act of the Respondent of
withholding the payment of bills to the Applicant that the
Applicant was facing utmost difficulty in paying salaries to
their employees deployed at the estate of PGH which
compelled the staff deployed at the estate of PGH to stage a
protest out of complete desperation. The Applicant
respectfully submits that since the Respondent withheld the
payment of bills to the Applicant that the situation with
regard to the staff deployed at the PGH estate escalated to
this such an extent that another security agency i.e. Tuskar
Security Pvt. Ltd. had to be appointed.

iXx.  The Applicant is simply a facilitator and is responsible for

collection of CAM charges from the flat owners in PGH.

However, if the residents refuse to pay the CAM charges, the

Applicant cannot coerce the residents into making the

requisite payments. The Applicant can only collect the CAM

charges from the Flat owners of PGH if they are willing to
pay. It is the Respondent and the flat owners of PGH who
have a contract with each other and the Applicant is not privy

o 'f to those contracts. Hence, any obligation that the flat owners

* have towards payment of CAM charges for PGH, is to the

Respondent and not the Applicant.

C.P. IB-347/ND/2019
Colliers Intern. India Property Service P. Ltd. vs. Ardee City Estate Management P. Ltd.

o



4.

5

H, This demand notice dated 22

ter the Applicant is also ¢ erthought as the
same has been sent over g month after the demand notice

12302018 was sent by the Applicant 1o the

i
=
-
Eany
-
[

Respondent.

sl ltis solely due to the paueity of fuads o vy e non-

payment of bills owed by the Respondent 1o the Apsolicant
that bousekeeping stall had to be reduced (o a single unit.

i The Applicant reiterates hereln that the complaint before the

NCDRC against the Applicant was filed by the ©D on

26112018 is clearly an afterthought ag the Form 3 Demand

Notice was issued by the Applicant to the T on 12.10.2018

We have gone through the details of the documenis filed by both
the parties and heard the arguments made by the counscels of both
the partics. We have also perused the written synopsis and
arguments filed by the parties. The main contention raised by the
Respondent s that

sondent and ¢

dated 05032018, 08032018 and 01.05.2018 sent hy the

i TS ¢ L5 O RS R S .
s !—%j pcant, W have B ﬁu.uug;lu the cmails
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LAY

which in our opinion show the day to day issues and not subst

claims which reguived further invest veh trial Iy the
detailed rejoinder the Applicant has explained the cirewmstances

and the details furnished in the rejoinder amply account for the

-

prevailing situation then, Nothing prevenied the Respondent fo

Applicant and follow the procedure 1o change

the service provider for the deficiencies in sepvice, The Respondent

could have even deducted the cost for the deficiencies and isaued

&1

dehit notes. Instead he has continued to vetain the services of the

Applicant ¢l the Applicant issued the notice for withdrawal of
service. The Respondent approached the NCDRC « mly affer the

receipt of the demand notice under Section % of the Code. These

show that the

e only frying o

escape the conseguences of the present proceedings by sceking

refiige behind insubstantial disputes,

I view of the above discussions the arguments made by the

Respondent are rejected and this Trbunal comes 10 the coneluss
that the Applicant has established the existence of debt and defaull

dent and initiates CIRP on the Respondent

with immediate effect

19
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6. A moratorium i terms of Section 14 of the Code is imposed

ribwith i following renms:
“(a) the mstitution of suits or continuation of pending
suits or proceedings against the Respondent neluding

" - A — e p. .
ution of any judgment, decree or order in any

&

court of law, wibunal, whbivration panel or other
authority;
(b) transferring, encumbering, alier pating or digposing

of by the Respondent any of its assets or any legal

right or beneficial interest therein;

(c) any action to foreclose, recover or enforce any
security interest ereated by the Respondent in respect
of is propesty including any  action under the
Securitization and Reconstruction of Financial Assets

and Hriforcement of Security Interest Act, 2002

() the recovery of any property by an owner or lessor

where  such prope

&

i occupted by or in the

ossession of the Resnondent,

(£} o poods or services to the

Respondent  as may  be specified shall not be

PR ”%r’,tf 4 }J«?R_}f_{\
ss intern, India Property Service P LEL vs, Ardee City Estate Mai fagement B,
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terminated or suspended or interrupted during

moratorium period.

(3) The provisions of sub-section (1) shall not apply to
such transactions as may be notified by the Central
Government in consultation with any financial sector

regulator.

(4) The order of moratorium shall have effect from the
date of such order till the completion of the corporate

insolvency resolution process.”

7. The interim resolution professional (“IRP”) proposed by the

Applicant is Mr. Ajay Gulati 7(e-mail: ajaygulati.ca@gmail.com)

and is being confirmed by this Bench, He shall take such other and
further steps as are required under the statute, more specifically in
terms of Section 15, 17 and 18 of the Code and file his report

within 30 days before this Bench.

sd- - &d -

(Dr. V.K. SUBBURAJ) (Dr. P.S.N. PRASAD)
MEMBER (TECHNICAL) ..  MEMBER (JUDICIAL)

Deepak
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