
 

BEFORE THE NATIONAL COMPANY LAW TRIBUNAL 

MUMBAI BENCH, COURT NO. 5 

 

CP No. 987/IBC/NCLT/MB/MAH/2020 
 

Under Section 7 of the Insolvency and 
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(Application to Adjudicating 
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V/s 
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For the Petitioner : Mr. Rohit Gupta a/w Savita Nangare, Raj Dani, 

Advocates i/b Atham Legal. 

  

For the Respondent : Mr. Subir Kumar a/w Disha Shah, Advpcates i/b 

SDS.  
 

Per: Suchitra Kanuparthi, Member (J) 

 

ORDER 
 

1. The Petitioners/Applicants viz. ‘Suraksha Asset Reconstruction 

Limited’ (hereinafter as Petitioner) has furnished Form No. 1 under Rule 4 

of the Insolvency and Bankruptcy (Application to Adjudicating Authority) 

Rules, 2016 (hereinafter as Rules) in the capacity of “Financial Creditor” 

by invoking the provisions of Section 7 of the Insolvency and Bankruptcy 

Code (hereinafter as Code) against ‘Sapphire Land Developers Private 

Limited’ (hereinafter as ‘Corporate Debtor’). 

 

2. In the requisite Form, under the head “Particulars of Financial Debt” 

the total amount of Debt granted is stated to be Rs. 150,00,00,000/-, and 

the amount claimed to be in default is Rs. 2,06,77,51,421/- including 

interest. The date of default is stated to be 30.06.2017. 

 

BRIEF HISTORY OF THE CASE 

3. The Corporate Debtor has availed a Term Loan Facility of Rs. 150 

crores from Yes Bank Limited (Original Lender) on 23.09.2016. The 

Corporate Debtor has executed various financial and security documents 

in favour of the original lender on 24.09.2016.   

 

4. The aforesaid loan was disbursed in the following manner: 

Date of 

Disbursement  

Amount of 

Disbursement 
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26.09.2016 145,00,00,000/- 

27.02.2017 5,00,00,000/- 

Total 150,00,00,000/- 

 
The date of defaults as mentioned in the petition in form 1 is 

30.06.2017 and the outstanding dues is as follows; 

 

 

 

5. Following are the documents evidencing the sanction and 

disbursement of the aforesaid Loan which are attached to the Petition; 

a. Sanction letter dated 23.09.2016, duly accepted by the Corporate 

Debtor. 

b. Loan Agreement dated 24.09.2016. 

c. Demand Promissory Note and Letter of Continuity dated 

24.09.2016. 

d. Undertaking cum Indemnity dated 24.09.2016. 

e. Board Resolution, passed in Annual General Meeting held on 

12.09.2014. 

f. Board Resolution passed in meeting held on 24.09.2016. 

g. Further Housing Development and Infrastructure Ltd. has 

executed Corporate Guarantee dated 24.09.2016 in favour of the 

Original Lender. 

h. Deed of Mortgage dated 26.09.2016. 

i. Deed of Corporate Guarantee executed by HDIL in favour of 

Original Lender dated 24.09.2016. 
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j. Mr. Sarang Wadhwan and Mr. Rakesh Wadhwan had executed 

Personal Guarantee in favour of the Original Lender to secure the 

said term loan facility of Rs. 150 crores. 

k. CIBIL report dated 27.11.2019. 

 

6. The financial assets pertaining to the Corporate Debtor along with 

all the right, title and interest of the Original Lender therein together with 

the underlying security interest created thereof was assigned by the 

Original Lender in favour of the Petitioner, acting in its capacity as the 

trustee of Suraksha ARC -013 Trust, vide Assignment Agreement dated 

06.07.2017 under the provisions of the SARFAESI Act, 2002.  

 

7. The Petitioner has enclosed the particulars of the financial debt and 

the securities held by the Petitioner in part 5 of Form 1 which includes 

several properties and list of mortgages and charges created their in. The 

list of properties is reproduced as below; 
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SUBMISSIONS BY THE CORPORATE DEBTOR IN REPLY: 

8. The Corporate Debtor in its reply has challenged the maintainability 

of the section 7 Petition filed by the Petitioner. 

 

9. The Petitioner ought to have disclosed about the pendency of such 

proceedings before Court 3 NCLT, Mumbai which has directed bearing on 

section 7 Petition against the Corporate Debtor.  
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10. The I.A. No. 3473 of 2019 is now reserved for orders by Court III, 

NCLT (Mumbai Bench) and hence this Tribunal may defer the hearing of 

the present petition till the outcome of I.A. No. 3473 of 2019 file by the 

present Applicant itself. 

 
11. The Corporate Debtor submits that by virtue of the said contract 

made between HDIL and Mazda Estate Pvt. Ltd., which needs to be 

decided by Court III, NCLT (Mumbai Bench) provides for manner of 

repayment of debt owed by the Corporate Debtor to the Petitioner herein. 

Hence, it is submitted that in the event, Court III, NCLT (Mumbai Bench) 

decides I.A. 3473 of 2019 in favour of the Applicant, the entire debt owed 

to the Applicant herein will be paid to the Applicant herein in the manner 

provided in the said Contract. 

 
12. The said contract is signed by HDIL (currently undergoing CIRP) 

through its Directors/Promoters (currently in judicial custody) and hence, 

the Corporate Debtor is unable to produce a copy of the said contract. 

The said contract clearly states the manner in which the debt was to be 

transferred as agreed by the Applicant itself. Is it submitted before this 

Tribunal to direct the Applicant to produce a copy of the said contract as 

it directly affects the subject-matter of the present Petition. 

 
13. The Corporate Debtor further submits that the said Petition is not 

maintainable in law and is liable to be dismissed at the threshold on the 

following grounds, each of which are taken without prejudice to the 

other; 

a. The Corporate Debtor submits that the Corporate Debtor had 

availed the Term Loan facility from Yes Bank and had executed 

various security documents in order to secure the same. It is 

further submitted that the Corporate Debtor had amongst other 

securities, created an exclusive charge on the right, title and 

interest of the HDIL – the Corporate Guarantor of the Corporate 

Debtor in the entire present and future free same development 
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potential/rights arising out of all that piece and parcel on non-

agricultural land admeasuring in aggregate 37698.12 sq. mtrs. In 

the Registration Sub-District of Sandra Suburban and other related 

and ancillary identified business activities and on all the present and 

future structure and construction thereon. 

 

b. The Corporate Debtor further submitted that the Petitioner herein 

by virtue of the Assignment Agreement has stepped into the shoes 

of the Original Lender to recover the monies from the Petitioner and 

in order to reduce the liability in the books of HDIL and to smoothly 

complete the Rehab Component under the Slum Rehabilitation 

Scheme and the Free Sale Project, entered into an Agreement with 

HDIL with a specific purpose of the transferring the said Majestic 

Towers Project in the name of “MAZDA Estate Private Limited” (the 

Purchaser). 

 
c. The Corporate Debtor submits that the Petitioner herein has filed 

M.A. 3473 of 2019 before Court III, NCLT, Mumbai Bench for the 

purpose of seeking directions from the Tribunal in relation to 

transfer of Majestic Towers Project on the basis of the said Contract 

wherein the consideration for such transfer of Majestic Towers 

Project to Mazda Estate Pvt. Ltd. was the reduction of book debt 

which includes the debt claimed by the Applicant herein against the 

present Corporate Debtor.  

 
d. The Corporate Debtor submits that the M.A. is “reserved for orders” 

by the Court III, NCLT, Mumbai Bench. The said M.A. along with the 

other connected Applications is now listed on 17.02.2021 wherein 

the Court III, NCLT, Mumbai Bench will pass orders. 

 
e. The Corporate Debtor humbly submitted and prayed before this 

Tribunal that the hearing of the captioned petition be deferred until 

the said M.A. is decided on merits on the legal reasoning that it is 
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Petitioner who seeks to enforce the said Contract and if allowed by 

the Court III, NCLT, Mumbai Bench, the present Applicant herein 

has agreed for repayment in the manner detailed out in the said 

agreement. 

 
f. The Corporate Debtor further submits that in the event of said 

petition is allowed/admitted by this Tribunal, the same will lead to 

an unwarranted/double benefit to the Petitioner at a loss to 

Corporate Debtor. 

 
g. It is further pertinent to note that, the asset/security in question 

i.e. Majestic Towers Project itself is an asset worth more that 1100 

crores and that is said M.A. is decided in favour of the Petitioner, 

the captioned petition before this Tribunal consideration would in 

itself be infructuous as the debt amount claimed by the Petitioner 

would not subsist and the present petition would stand no grounds. 

 
h. The Corporate Debtor submits that the conduct of the Petitioner is 

purely to squeeze the Corporate Debtor and to keep all the 

remedies open to resuscitate its claim. That the Petitioner on one 

has filed its claim before the Resolution professional, which is 

already admitted in its entirety, and on the other hand has filed the 

said M.A. 3473 of 2019 before the Court III, NCLT, Mumbai Bench 

to give effect to the said agreement and to get the Majestic Towers 

Project transferred in its name and now has come before this 

Tribunal to initiate the Section 7 proceedings against the Corporate 

Debtor for the same set of reliefs and for the identical claim. 

 
i. It is further important to note that, the Petitioner has also filed its 

claim before the Resolution Professional of HDIL to the tune of Rs. 

191 crores and that the same is admitted in its entirety by the 

Resolution Professional of HDIL.  
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j. The Corporate Debtor therefore submits that, the claim under the 

present petition filed by the Petitioner is admitted by the Resolution 

Professional in the CIRP process of HDIL. Hence, this Tribunal must 

wait for the outcome of resolution process of HDIL wherein the 

applicant herein has invoked its right against HDIL in the capacity of 

Corporate Guarantor for the loans granted by Yes Bank to present 

Corporate Debtor. 

 
k. Hence, in view of equity and justice the Corporate Debtor prays 

before this Tribunal to reject the said petition file by the Petitioner 

on the sole ground that the petition is covered by the principal of re 

sub-judice and the Petitioner cannot be awarded with the same 

reliefs, twice.  

 
Written submissions filed by the Petitioner: 

14. The Petitioner reiterated that it is an asset reconstruction company 

and assignee of Yes Bank Limited who had originally sanctioned and 

disbursed the loan that is acquired under deed of assignment dated 06 

July, 2017. An amount of Rs. 150 crores was sanctioned by the original 

lender Yes bank on 21st September, 2016. 

 

15. Corporate Debtor defaulted in repayment of term loan from 30 

June, 2017, therefore, the committed default on 30 June, 2017. The 

Corporate Debtor in his reply has raised two preliminary objections 

regarding maintainability of the petition as it is hit by principal of res sub 

judice as the petitioner has filed MA no. 3473 of 2019 in CP no. 27 of 

2019 before Hon’ble Bench Court 3 of NCLT Mumbai and in view of the 

agreement executed between HDIL and Mazda this petition may not be 

admitted.  

 
16. The Petitioner further pointed out that the Corporate Debtor does 

not even have a copy of the agreement. The Corporate Debtor has further 

not stated anything about their stand taken for the transaction before the 
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Bench 3. The submissions of the Intervention application in Court 3 were 

reproduced as hereunder: 

"iii. It is submitted by the Applicants that the M. A. bearing No. 

3473 of 2019 has been filed by Suraksha Asset Reconstruction Ltd. 

(Suraksha ARC) for the purpose of seeking orders from the Hon'ble 

Tribunal in relation to one Project Majestic (asset owned by the 

Corporate Debtor, HDIL) to Mazda Estate Pvt. Ltd. on the basis of a 

non-concluded contract. It is submitted that the application filed by 

the Applicant is ultra vires of the provisions of the Insolvency and 

Bankruptcy Code, 2016 and is wholly against the objective of 

maximization of value of assets owned by Corporate Debtor under 

insolvency.  

Pg. 6  

"i. The Applicant/intervenor submit that IA No. 3473 of 2019 filed 

by Suraksha ARC is not maintainable as the said application is filed 

on the basis of a non-executed/concluded contract between the 

Corporate Debtor and Mazda Estate Pvt. Ltd., wherein Suraksha 

ARC is not a party. It is the case of the Applicant/Intervenor that 

Suraksha ARC was not even even a beneficiary under the non-

concluded contract between the Corporate Debtor and Mazda Estate 

Pvt. Ltd".  

"However, since the same never occurred, no right under the 

contract can be claimed by Suraksha ARC, who is at the best a third 

party to the contract." 

 

17. In any event the petitioner respectfully submitted that pendency of 

MA has no bearing in the present case. Petitioner is entitled to procedure 

against borrower and guarantor simultaneously. Petitioner has sought 

relief along with the home buyer before NCLT Court3 to keep one of the 

assets out of CIRP process and the prayers filed before in the MA filed 

before NCLT Court3 reads as follow:  

“a) That the Miscellaneous Application be allowed;  
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b) That this Hon'ble Tribunal direct the IRP to execute closure 

memorandum and handover possession of the Project Majestic viz. 

Business Undertaking to Mazda;  

c) That this Hon'ble Tribunal issue necessary directions to the effect 

that the secured asset charged in favour of the Petitioner herein do 

not form part of the CIRP pertaining to the Corporate Debtor and is 

not within the purview of the CIRP initiated against the Corporate 

Debtor.  

d) Any other and further reliefs as this Hon'ble Tribunal may deem fit 

in the facts and circumstances of the present case;” 

 
18. The Petitioner in reply to the objection filed by the Corporate 

Debtor with regards to filling of identical claims before the resolution 

professional of HDIL, this Petitioner submits that in view of the judgement 

of State Bank of India vs. Athena Energy pvt. Ltd the present petition 

against the borrower is maintainable and the IA filed before Hon’ble NCLT 

Court III is against the guarantor. 

 

FINDINGS 

19. The Petitioner being the assignee of the said Financial asset from 

the original lender vide an assignment agreement dated 06.07.2017 has 

sought to file present application seeking recovery of 206,77,51,421/- in 

view of the default of non-payment of amounts by the Corporate Debtor 

as on 30.06.2017. 

 

20. The Corporate Debtor had availed the term loan of Rs. 150 crores 

vide sanctioned letter dated 23.09.2016 from YES bank being the original 

lender. The Corporate Debtor had provided the personal guarantee of Mr. 

Rakesh Wadhwan and Mr. Sarang Wadhwan and also had provided a 

Corporate Guarantee of Housing Development and Infrastructure Ltd. 

(HDIL). The Petitioner has also enclosed the particulars of claim. 
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21. The Petitioner has also enclosed the banker’s certificate under 

section 2A of Banker book evidence act, 1895 which certified the account 

statement pertaining to account no. 000181400003786 of the Corporate 

Debtor with YES Bank. The statement of account produced by the 

petitioner also confirmed the disbursal of monies to the Corporate Debtor. 

The Petitioner has also filed statement of account of the Corporate Debtor 

from 26.09.2016 to 30.07.2017 which shows the disbursal of monies and 

closing balance which is reproduced as below; 
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The Petitioner has also filed the original sanction letter received by the 

original lender Yes Bank dated 23.09.2021. The petitioner issued default 

notice dated 15.06.2018. 

 

22. The Corporate Debtor filed its reply and has not raised any dispute 

with regard to sanction of loan, disbursement of loan, signing of 

documents and default, but questioned the maintainability of this Petition 

under section 7, in view of the fact that the Petitioner has filed M.A. 3473 

of 2019 in C.P. 27 of 2019 before Hon’ble Court 3 NCLT, Mumbai.  

 

23. It is pertinent to note that MA 3473 of 2019 filed by the Petitioner 

seeking orders from the Hon’ble Tribunal in relation to the Majestic 

Towers Project (Asset owned by Corporate Debtor) to Mazda Estate on 

the basis on non-concluded contract. This application is necessarily 

against the Guarantor and seeking relief along with other home buyers to 

keep one property away from CIRP process. The application filed before 

Hon’ble NCLT Court III, has no bearing on the present application under 

sec.7 of I & B Code seeking initiation of CIRP against the Corporate 

Debtor (borrower) in terms of default of non-payment of debt. 
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24. This Bench is of the considered view that the debt of Rs. 150 crores 

have sanctioned and disbursed by the original lender and there is a 

default of payment of instalment of term loan from 30.06.2017 by the 

Corporate Debtor. Hence the Petition is admitted. 

 
25. Considering the above facts, we come to conclusion that the nature 

of Debt is a “Financial Debt” as defined under section 5 (8) of the Code. It 

has also been established that there is a “Default” as defined under 

section 3 (12) of the Code on the part of the Debtor. The two essential 

qualifications, i.e. existence of ‘debt’ and ‘default’, for admission of a 

petition under section 7 of the I&B Code, have been met in this case. 

Besides, the Company Petition is well within the period of limitation. This 

petition is admitted. 

 
26. Further that, we have also perused the Form – 2 i.e. written 

consent of the proposed Interim Resolution Professional submitted along 

with this application/petition by the Financial Creditor and there is nothing 

on record which proves that any disciplinary action is pending against the 

said proposed Interim Resolution Professional. 

 
27. The Financial Creditor has proposed the name of Insolvency 

Professional. The IRP proposed by the Financial Creditor, Mr. Ankur 

Kumar, having registration No. IBBI/IPA-002/IP-N00113/2017-

18/10283is hereby appointed as Interim Resolution Professional to 

conduct the Insolvency Resolution Process. 

 
28. Having admitted the Petition/Application, the provisions of 

Moratorium as prescribed under Section 14 of the Code shall be operative 

henceforth with effect from the date of order, and shall be applicable by 

prohibiting institution of any Suit before a Court of Law, 

transferring/encumbering any of the assets of the Debtor etc. However, 

the supply of essential goods or services to the “Corporate Debtor” shall 
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not be terminated during Moratorium period. It shall be effective till 

completion of the Insolvency Resolution Process or until the approval of 

the Resolution Plan prescribed under Section 31 of the Code. 

 
29. That as prescribed under Section 13 of the Code on declaration of 

Moratorium the next step of Public Announcement of the Initiation of 

Corporate Insolvency Resolution Process shall be carried out by the IRP 

immediately on appointment, as per the provisions of the Code. 

 
30. That the Interim Resolution Professional shall perform the duties as 

assigned under Section 18 and Section 15 of the Code and inform the 

progress of the Resolution Process and the compliance of the directions of 

this Order within 30 days to this Bench. A liberty is granted to intimate 

even at an early date, if need be. 

 
31. The Petition is hereby “Admitted”. The commencement of the 

Corporate Insolvency Resolution Process shall be effective from the date 

of the Order. 

 
32. Ordered Accordingly. 

 

 

              SD/-                                                                 SD/- 

Chandra Bhan Singh Suchitra Kanuparthi 

Member (Technical)      Member (Judicial) 

 


