“TEE OF CosteePy |

IN THE NATIONAL COMPANY LAW 'I"i{IBUNKI:"““"‘““““""“J
NEW DELHI BENCH-V

IA No. 5334 of 2020
In
Company Petition (IB)JNo.2413 of 2019

In the matter of:

Section 30(6) of the Insolvency and Bankruptcy Code, 2016for
approval of the Resolution Plan

AND
In the matter of:

M/s Imperial Fastners Private Limted

1092, Shiv Motor Market,

Bara Bazar, Kashmiri Gate,

New Delhi-110006 ...RP/Applicant

VERSUS

M/s Solven Power Systems Pvt. Ltd.
B1/E1, 2=d Floor, Rajendra House,
Mohan Cooperative Industrial Estate,
Mathura Road, New Delhi-110044

Also At:

House No. 106, Shop No. 1,

Ground Floor, BLK-C, Pkt.-7,

Sector-8, Rohini,

Delhi-110085 ...Corporate Debtor

IA No. 641 of 2021
In
Company Petition (IB)No.2413 of 2019

In the matter of:
Sections24(3) & 30(2)of the Insolvency and Bankruptcy Code, 2016

AND

In the matter of:

M/s Imperial Fastners Private Limted

1092, Shiv Motor Market,

Bara Bazar, Kashmiri Gate,

New Delhi-110006

Email: imperialfastners@gmail.com
...Operational Creditor/Original Applicant

IA No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021 .
In 1 Aag e
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VERSUS

M/s Solven Power Systems Pvt. Ltd.
B1/E1, 24 Floor, Rajendra House,
Mohan Cooperative Industrial Estate,
Mathura Road, New Delhi-110044
Email: solvenpower201 T@gmail.com

Also At:
House No. 106, Shop No. 1,
Ground Floor, BLK-C, Pkt.-7,
Sector-8, Rohini,Delhi-110085
-..Respondent/Corporate Debtor

AND IN THE MATTER OF:

1. Rahul Khilnani
R/o0 203, Jacaranda, Shipra Srishti,
Indirapuram, Ghaziabad-201301
Email: anubhavgupta.law@gmail.com

Office At: F-4, Jagat Puri,
Parwana Road, Gali No. 14,
Delhi-110051
2. H&R Enterprises
Through Sole Proprietor,
Mr. Mangharam Khilnani,
Available At:
F-4, Jagat Puri, Parwana Road,
Gali No. 14, Delhi-110051
Email: anubhavgupta.law@g;nail.com
...Applicants/ Operational Creditors

IA No. 970 of 2021
_ In
Company Petition (IB) No.2413 of 2019

In the matter of:

Section 60(5)of the Insolvency and Bankruptcy Code, 2016read
with Rule 11 of NCLT Rules, 2016 and Regulation 18 of IBBI
(Insolvency Regulation Process for Corporate Persons) Regulation,
2016 AP S

ik

AND

In the matter of:

M/s Imperial Fastners Private Limted
1092, Shiv Motor Market,

Bara Bazar, Kashmiri Gate,

IA No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021
In

Company Petition {IB)No0.2413 of 2019
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New Delhi-110006
Email: imperialfastners@gmail.com

...Operational Creditor
VERSUS

M/s Solven Power Systems Pvt. Ltd.
B1/E1, 24 Floor, Rajendra House,
Mohan Cooperative Industrial Estate,
Mathura Road, New Delhi-110044
Email: solvenpower2017@gmail.com
Through Resolution Professional

Also At:
House No. 106, Shop No. 1,
Ground Floor, BLK-C, Pkt.-7,
Sector-8, Rohini,Delhi-110085
...Corporate Debtor

AND IN THE MATTER OF:

SM Finlease Ltd.

Through Authorized Representative
Available at M-10,

Greater Kailash-II, New Delhi-48

...Applicants/ Financial Creditor
Versus

Sh. Atul Kumar Jain

Resolution Professional

B-4 /522 Ekta Gardens,

9 IP Extn.

Delhi-110092

Reg. No. IBBI/IPA-002/IP-NO0734/2018-2019/12266
cirp.solven@gmail.com

atulkj@gmail.com

...Respondent/Resolution Professional

ORDER DELIVERED ON: .08.04.2021

CORAM :
Sh. Abni Ranjan Kumar Sinha, Hon’ble Member (Judicial)
Sh. Kapal Kumar Vohra, Hon’ble Member (Technical)

PRESENT: - Adv. Jitender Chaudhary for applicant in [A-641/2021
and Adv. Anurag Bhatt for Resolution Applicant, Adv. Ashish Makhija,
Adv. Shreya Bajpai and Adv. Harsh Arora for Resolu_ﬁgﬁ;Profgssional.

IA No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021 tee  gow TET
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ORDER

AS PER: SH. ABNI RANJAN KUMAR SINHA, MEMBER, JUDICIAL

Facts of IA/5334/2020:-

Since, other two IAs i.e. IA/641/2021 and 1A/970/2021 have been
filed on behalf of Operational Creditor and the Financial Creditor
respectively and by filing these two applications, they have raised the
objections on the Resolution Plan (Registered as IA/5334/20200),
therefore, we would like to dispose of all these three IAs with this common
order.

2. By filing this application i.e. IA/5334/2020, the applicant has
prayed for following prayers reliefs:-

(i). Order for approval of Resolution Plan of the Corporate

Debtor;

(ii). Pass such other orders as this Tribunal may deem fit in the

Jacts and circumstances of the case.

3. This Adjudicating Authority vide its order dated 18.02.2020,
admitted, the application filed by M/s Imperial Fastners Private Limited,
u/s 9 of the Insolvency and Bankruptcy Code, 2016 against M/s Solven
Power Systems Private Limited and appointed Mr. Neeraj Parmar (IRP),
Insolvency Professional having his registration No. IBBI/IPA-002 JIP-
N00485/2017-2018/11447 as Interim Resolution Professional.

4. The IRP made a Public Announcement in the prescribed Form-A on
21.02.2020 by publications in "Financial Express' (English Newspaper)
and in "Jansatta" (Hindi Newspaper) and declared 03.03.2020 as last date

of submission of claims.

5. The IRP constituted a Committee of Creditors (COC), consisting M/s
SM Finlease Limited being the only financial creditor, and the report of
constitution of COC filed before this Adjudigaﬁng Authority on

s

11.03.2020. 3

IA No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021
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6. In the meeting of COC, held on 17.03.2020, it was resolved to replace
the IRP with another Insolvency Professional, Mr. Atul Kumar Jain as
Resolution Professional (RP) having registration No. IBBI/IPA-002/IP-
00734/2018-19/122166. It was submitted that till the approval of
appointment of Mr. Atul Kumar Jain as RP by this Adjudicating
Authority, the IRP continued to perform his duties under the Code.

7. The IRP on 29.05.2020 appointed two registered Valuers namely; Mr.
Tarun Jain and Mr. Arunesh Kumar for valuation of securities and
financial assets, and further appointed two more registered Valuers
namely; Mr. Abhay Kumar and Mr. Nandu Ram Sharma for valuation of

plant and machinery of Corporate Debtor.

8. The aforesaid Valuers submitted their Valuation Reports to the RP. It
is submitted that the as per Valuation Reports submitted by the aforesaid
valuers, the fair value and liquidation value of Corporate Debtor is as

under;

Valuation of Securities and Financial Assets

Valuer Fair Market | Liquidation Report
value (Amount in | Value (Amount in | Date
Rs.) Rs.)
Mr. Tarun |2,65,69,917.39 2,04,56,172.74 14.08.2020
Jain(A)
Mr. Arunesh |2,58,14,519.00 2,58,14,519.00 01.08.2020
Kumar (B)
Total 5,23,84,436.39 4,62,70,691.74
Average value |2,61,92,218.20 2,31,35,345.87
of Securities
and Financial
Assets (A+B)/2

Valuation of Plant and Machinery

IA No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021 N

X
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Valuer Fair Market |Liquidation Report Date
value | Value

Mr. Abhay | 1,24,70,000.00 91,70,000.00 07.08.2020

Kumar (A)

Mr. Nandu Ram | 1,14,52,000.00 1,01,33,000.00 24.06.2020
Sharma (B)

Total 2,39,22,000.00 1,93,03,000.00

Average value of | 1,19,61,000.00 96,51,500.00
Securities and
Financial Assets
(A+B)/2

9. The IRP published Form-G on 06.06.2020 in Financial Express
(English Newspaper) and Jansatta (Hindi Newspaper) and subsequently on
24.09.2020 in Business Standard ( English and Hindi Newspaper) inviting

the Expression of interest from prospective Resolution Applicants.

10. On receipt of more claims of creditors, the RP reconstituted the COC
and file the report of reconstitution of COC before this Adjudicating
Authority on 18.08.2020.

11. On publication of Form- G, as aforesaid, the RP received expression
of interest from two Resolution Applicants namely Mr. Sharad Maheshwari
and M/s Ranjit Fintrade. However, Mr. Sharad Maheshwari has
withdrawn his expression of interest and consequently the plan furnished
by M/s Ranjit Fintrade was placed before the meeting of COC for approval.

12. The approval of this Adjudicating Authority was obtained by the RP
for extension of time period of CIRP beyond 180 days vide order dated
03.11.2020.

13. The IRP / RP did not found any tra.nsactlons wl'uch falls under

preferential transactions under section 43; undexvalued transactlons

/f J; .--‘

1A No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021 IlL i;.’: ; \ iy . £l
In Wz ERi) )

Company Petition (IB|No.2413 of 2019 W\ ® &
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under section 45; extortionate credit transactions under section 50; and

fraudulent transactions under section 66.

14. The resolution professional placed the resolution plan of M/s Ranjit
Fin Trade Private Limited before COC for its consideration and approval
and the COC in 8th meeting dated 11.11.2020 after due deliberations and
discussion approved the same on 12.11,2020. It is submitted that the
COC authorized and instructed the RP to do all such acts, deeds, things to
give effect to this Resolution Plan including but not limited to filing the
plan with Adjudicating Authority for its approval.

15. The Resolution plan submitted by the M/s Ranjit Fin Trade Private
Limited has been approved by the COC and is now being submitted by the
Resolution professional for the approval of this Adjudicating Authority
under section 31 of the IBC 2016.

16. The Resolution Professional has submitted the Form H as required
under Regulation 39(4) of IBBI (IRP for corporate persons) regulations,
2016 for the compliance certificate under IBC 2016.

17. Form H of Resolution Plan annexed as Annexure A-10 from page 237
to 248 of the paper book and the same is quoted below -

IA No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021
In

Company Petition (IB)No.2413 of 2019
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(l.luhr Regulstion 39(4) of the Insolvency und Bunpkrepicy Hoard of Irdia (l'nmlv:n:y Resoltian Process for

:Annx.um:.m.m" ¥ Festionia]

FORM IX
COMPLIANCE CERTIFICATE

Cosporase Perpons) Regulations, 2016

as [CS.
m.lrnbw IBBI.‘IP.-\ NOP-NOOTIU20I - 2019/ 12265, om the
F (CIRP) of Solven Powcr Systemit Privale I..lmlwd {m).

!--"--af

Ieat with The ICSL Inmtitule of lnooluu-:y Prafesslonals
Is Agency)] and ra;im.d ‘ﬂlh the nr.urd. with registration

i lor e

7 2 The derails of the CIRP are ok under:

No. 5334 of 2020, 1A No. 641 of 2021 and IA No. 970 of 2021

Company Petition (IB)N0.2413 of 2019

BLNo. |. Particulars Description
1 HMare of the CD - Solven Power Sysicms
- 3 Privace Limited.

2 Diaic of Inwlulkon of CLIRP = 18,02 2020

3 Dalc of Appoleamcnt of 1P . 18.022021

4 Daie of Publicstion of Pub A‘ﬂ""mﬁlt_ll‘ 21.0Z22020

E3 Dmeod’ CTonaitnian of Cot 11.032020

L. Duic of Fing blecting of CoC l';.nl.‘-‘lnn

7 Dats of Appointmeat of RP AA sppeoved the

. appotntmcnmi oa 23.05.2020.
'The onder was uploaded an
. . webisle on 09072020
- 3 Duts of App of Ropisercd 29,05.2000 .
S =9 ["Duatc of Jssuc of Inviiwion for Eol D6 063030 & A9 2030 |

10 Dulc of Final Lis1 of Cligible ive Resolutlon Appli 17.07.2020 & 0311480 |
[ Date of Tnvinten of Resotaton Fian” 1 G7.072090 & 24.103030
[F] Lln: Dtz of Submisive of Resolution Flza : G6.08.2020 & 23.1 1.202(0
13 Daie of Appraval ol“'llr.u-:lu‘lknn Flan by CoC 12112020 i
T3 Dulc of Filing of Resalution Plan with Adjudatng ANPonly

15 Dale of Explry of 180 days of CIRF 23.10.2020

- 16 .| Daicof Onder extonding the potiod of CIRP 03112020
— 17 Dule of Hxpiry of Extesded Fenod of CLUP zwl:wm -

T | i Valas _ ../,'/,,.,‘ LoE L
19 Liqoidacion vnlue E .'r};;.\ "'\ R J.OE.HM 5
Zn “Mumber of Meotinga of CoC held T

< EY G




2. 1 have i
Lismited ancl

d ihe T Tzl Plan R’ fa— Anoli

4 foam Bits Raallc Fin Trode Priveas

P 3 by Conumitiee of Creditors (CoC) of Salven Power Systems Private Limited.

3. 1 beschy certify thot. G

(i) the =il K
(Coxda). the L[nsolvenuy amd 13
Regwinkang, 2014, (CIRP Rezulatans) snd doey mot

plics wich vll 1the p of the Inwlveecy wod Bankropicy Code 2016
unlerapiay Bourd uf India (Lraolvency Recolution Procous far Corpursie P )
any of the p 1 of the Inw for the 1lme

" being in focce. -
(ii} the Resoletion Applicant AUs Ranjit Fin Tyode Privaze Limizsod hes asbmitted an affidawit punuoess to

scction 30(1} of the Code

coafirming it cligibitny under soction 29A of the Codc'we wubemit resnluGon plan.

The concenis of the sakd  affidavitare In order. &
Gi15) ths sald Resohwlon Plan has been sppruved by the CoC in sccordancs with the provisived of the Cods
mads th der. Th= R ioo Plea

and the

- CIRP Hegulatioss ther . has beon by 100 9% of voiing-
sbare of & ial LH alter idectng it fensibility and  viability and otber requinsments rpecifiod by
tee CIRP Regulstbons. N = w
Giv) The voting was keld in the mecting of the CaC on 1 1.1 12020 £12.11.2020 ahern nll the merbors of the

- ColC were present.

P SO T %, TP | = i e i
Y

" 2i loncifor T4 Ihoure

The list of financial ereditars of the CD Solves POwer Sysicos Private Limdied being members of the ToC and

diseriburion of vesl

shasre mnuwng them is ns u 2

Si. MNo. | Nameof Creditor Vating Shars (%) Veting for Resolutson Plan (Voied far 7
N Disxentad £ Abstained )

1 »x Sl Findeawe Private B1.35% Voted Fos

Limdicd . - L .

- &

z Mfx Ranjit Fen Trode Private 22 % Voued Far

Lirmited i

Jaspal Simgh Kochar - 3% Vowed For .
< Sheutd Shah 4.563% Voted For
] iz Cyber Gruil Techoologies | 0.41% Voted For

Private Linsiled A
3 A View Telly Meah Pivare | S.05% Vauod o

Limdted - )
&. The Resoluri incledes a under roguistion 38(1A) of the CIRP Regulations as to how it has
Aeale with the i of all hal in S with the Gudes sndd regulsticas mode thereander

7. The amosnts provided for the

pkeheidnrs under the Re itiom Mas s 2x nnders
¥ (Amount in R

T S1.
Mo

Calcpory afl

Suaacholder®

Sub Calcgory
Szuochalder

of Amoant | Amoant
Clal " A ¥ "
© | moder
Mant

o

[£3) (3) (6)

Sccured  Financial
Crodiwrs

{a) Creditors not havimg
a right so woas under -
sub-gection -~ {2) of =7 =
soction 2L 2 * i .

*. [0 Otber s () nbowve: NIL

{id) wha did Dot vots in
favour of the resolwion
Plan :

(i) who wored #a favour
af the resolution pian

[ Totall{a) = )

B E

Unsesored {x) Creditors not huvieg

Financial Creditons

{b) Dikcr thas {2) abones

= i L
- {i) who did oot voce in | NIL
favour of the regplmion
Plun

NLL

i) wis vnlﬂl b Favour
of the resolution plan

54027

Towi[@) + O 4631

IA No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021

In

Company Petition (IB)No.2413 of 2019
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1A No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021

3 Openational (%) Rclwed Tary of
Creditors Corparare Debtor
; _| ¥B2 Tiber than () wbons: | 32296 173.74 NIL 0%
5 - r
: (I)ﬂemmrn( o o 1.00 100%
NWorknmen
L] o ”
diEmplaycss B
: 4.91 138 034 % -
Tatal((a) + 31 3ITET 175.12 135 A=
= Oxther  debts and | Loan fram TATA Captal- Fr=s 10
e not clalmed
Girsad Tosal - B74.18 71339 330.7 G294
‘lrll-:mue ! inm Bty Ploare ndd rovws hrnehwh-nmry.

g Amoun: peovided owver time uedsr the Resoluilon Plen and jncledm estimansd value of non-cush
componcnts. [ lx not NPV.]

Page 10 of 69

5. The !M.:nunoruinl nlnurtho.'nla- have bwn alicred by the m-nltim Linae un&rr. I
Sl. No of | No. of Mo, of Skares | W Voilag Share (%)
-Eharu iloidw beld befare | bedd afier the | (%) held befoce | Ecid aNer CIRP
CIRFP CRrP CIRF .
[ Equity 100C0 [0 ) =]
x Prafcrence [+] a 0. [7]

(Yacf No)

= Resoluios A-;Ip'liu:“

Iunﬂlllu!m spproved by o
raving regad o the

e Col

arml
-ﬂk of opetations of buziness of the .

providiog different typed of lown fa.

personal Lonn-  Secured Cown

(A;-.hux anunn -t unsccurcd lose
and

iml:vid-.-l‘ and I'rul':mual..

The Resolwtion spplicast ix having
AGE Finlcase Indla Limied, Hiks

Conmsubiancy Pve. Lad and Meuo
Dusicees Blackines Spares as les
major cwstomers. -

Funther, the fesalumion appllcunt iz

Yes

also B one of ha wntecwred Mnsncial
credilor of the corpouie debtar mnd
having tranzacSon of. punting loan
and pmovishun of inmes o Jous
outstanding in lax two years.

Schedul=2 & 4

Secilon I9A

Whalu:r [ Mrm Applicany s
ta gobmit joa plan as per
final Tist of Resolution Professional or
Order, “if "any, -of |h= Mlud-cadng
Authar]
ton

The RA Eas submitied the ammn oy
required wader soction 29A dated
27.102020

Yes

Whaherthal!a dorns bas

submitted am affidavit stating that It ls
eligible?

Yes, The RA has jubninied an -
vodertaking dated 27.10,2070 along
‘with an affidaviq stating thatbe is

| eligible u/s 29A of the Code

Whrﬂl:rlhy‘l-{:m}umn.r_lnﬂ-
* (8) provides for the payment ol

Y P

.

@) provides for the paymenl 5o, tha
operafional credilors?

{c) provides foe the payment to the
linsncial creditors who dif not vale ka
Favour of the resolulios plan?.”

@ p foraha
affalrs of the corpocale debior?

of the

(s} The Resolai plzn

that tha CIRP costs is 2stumed ta

R 1Cr. shall be pald towards full

,l\d final paymeant of the
mamluamhuyw
in the CIRP coit, the samo will
be odjested froch the other
paymenlx wenthoncd (Paru 2.2 of
Sch-3 of the plan page po. 13).

“The ResoluGom Plan value siall
ool -cover any paymeni %
operatlanal  ereditar of the

corporals debior (Para 2.5 of
. Schi-5 of the plan. page no. 14)

(5]

5

All tke Mnascial creditors votod
in Lavour of the pisn, The plan
alsa provides for 100% 1
ta the finsncial ::nd.l.lm-_ P
2.4 schedule 5. ]

[Cs) Plan idss  for
Ma-upmumoﬂh:nl‘hutarm
CD as follows:

(i .

In
Compan

Petition (IB)No0.2413 of 2019
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and jis nominces whall

IA No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021

In
Compan

etition (IB)No.2413 of 2019

- of tha Corparsie Debeor ™
(schedule 7 Page no. 19 i
. of the plan
(&) provides for the impl ionand | (e) R b :nd” for the ~ &
.,F“.h;o nhﬂ wessedotl tant implermentation smepervision
s =p of tha resoiutlon plan during plan
rind under schaduke 7 Page no. e =
- . : - 19 efthe Plan.  © 3y
dm aay of the p & of | (0 The Rewalution Plas does not
mwmmumwlngm l’omo'r l““"“"“@“"'“"r"fm
I of the lmsolvency law for the thine
= baing in fores
.| Sccrion 30{<) Whathker the Resalution Plan Yn.ﬂumwuﬁel-beuhd bathe | Yes
- R [} ix fomibla and wisble, Sing to | CoC. . : : K
the r
(b) has bocn spproved by the CoC with | (b)The CaC mceting was ancodsd by
o 6% votiag chare? fimacial croditors  having  100%. *
: Votiag right. The resolution pl-n was
- mggmnlml! : :
Section 31(1) whud-er the Hewluton H-ut hn Flan J for “the | Yeu *
s provigions for s e b k l.ml wp:nlslnn of
irmpl plan, o ding to the dmmol.ﬂlunphn‘ aring plan perlod -
Cel? . ) und:rxbedul:?l‘mnn.l9n{ﬂn i
% Plln
Regulatioa 35 Whore the resolation profesional mede | Mo, TR dnd not find any | YVes -
. a o dnatlion if the P aleboor = slllﬂmdul!‘nll-
Tt been jocied to amy et undher Jons 43, 45, 50 or 84,
- of the mature coversd undar wections | ¢ . = x
% 43, 45, S0 of 66, before the’ onc N i
Iulndnnl and _fiftecah day of the |~ g -
date, wider
< - ‘_iullmnﬁnn 10 tha 'Baud’!‘_
Regulation 38 | Whether the amoox doc | W0 the | No payment is proposed 1o Yex
[(}] operaciocal  credilors wnder  the ommmpmu lof
reiodaion plan has huu ;van wority 5 of b Plia
= pay over i (Page no. 14y -
Fegulation Whather the plan Reeoluti lan icclodes a Yes
az(1A) Aatcment as to how it has d—lr_-mh = 10 how it has dul: with ﬂu s
o the & of all siakeholdcm? . of all keh (Fo oo
E schedule 10 of the rosolutiof Fh
- e N« y e nao.
Regolation I} Whether the Resolugioa Appll @)
IVB) nrnnrol'klwlamﬂpnfuuu C(ailcd to | whether hs or uy
e d 10 the Dailes
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of implementution of ony wesolutioh
plan approved under the Code.

\ltm.lsa_m R "_'

o [ Moilure
ofanyr

plan
npptmaed under the Code Under last

cuﬂlr-‘hmmd “al

G i o

the
mlﬂg d:!..ﬂl: of such ron-
Emplementation™ v

puri o scheduls 10 (pige no. 27)

As given under Lt para of wchedule
10 (pame oo 283 that peither the
resobulion applicanl mar hix selmed
partics hove ever falled to implemant
or conuitule %o the fallure of
lmphmenlmim of any other

i plan d by the
- = .dj'udh:lh-g I.\!thuﬂly ar any Hme lll .
Repelusion Whether the Rewolation Plan providess Yos
= | 38i2) <l the teern of the plan ond s = =
Inmplementatios acthadute? (=} Terms al the plan Ig
montloned oo page 17 schedule as 17
= fresn the Ap i darc,
(b) for the macagement and control :
of the butinest of tha eorporate | (b) Unider Schedule 7 (page no.
" Sebior during s serm? i
L §
(:) adequass mecans for sopervising its l_?_ m‘ﬁﬂt;ﬂ under M l’ll'iubf I
E: v implementation™ JH It &
that molul.h« opplklm and
* resolution profcssional will jointly
wopervise the implemeststion for the .
= 3 period up 0 appoinied dus asd dur
be . monitored by  the m-&m‘_
- Commmaiiee) . -
3A3) Whather the rezalution plan | The st i inschadale £ | Yen
demoatraies that — - | of the plan find tw major remon of
Fuilure of the CD .o
T m) o oaddressexr tho exmnc of

default?

b) itis fensihle and viable?

(€) it has provisions for iis elfective
fimplemencstion?

() §L hes peovisons for mpprovald
required wnd the timeline for the Eaens?

(a) The (e+05ution applicaat in
sclvesSule 4 of the plsa find two mejor
remaon of failure of the CD e,
working capitol shartfall and lack of
nwdernization/auronation (page
.No.11}

(1,) The RA Inschedula 4 l‘.pagt
ms. [23 provides that the |
Plan is feasible and viabice

((3] In Msbeenprmm In
Schedule 4 (page no. 12)

() The reschintlon in schodul= &
(puge po. 12} perovides that prina
focie [ doss ned sean requinemenst ol

. uu,-:pprmcl. Moweves, If any

3 the resolwl

Ly

hall apply for the lame

date

within 3 wonths fiom the sppointed
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18. When the Resolution Plan approved by the CoC was placed before
the Adjudicating Authority then the Adjudicating Authority vide order
dated 15.01.2021 directed the Resolution Professional to bring the facts
mentioned in the order dated 15.01.2021 before the CoC. Accordingly, the
matter was placed before the CoC in its meeting dated 17.01.2021 and
CoC approved the revised Resolution Plan by 100% voting and
accordingly, the said Resolution Plan again placed before this
Adjudicating Authority for approval.

Facts of IA/641/2021:-

19. By filing this application, the applicant has prayed for following
reliefs :-

a. Direct the Resolution Professional to induct the

Applicant_Operational Creditors in the CoC in

view of Section 24(3)(c) of the IB@,JO,@Q,\» oy,

':".\
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b. Direct the Resolution Professional to convene a

CoC meeting urgently and address the objections

and claims of the applicant Operational
Creditors.

c. Direct the Resolution Professional to pay 100% of

the dues of the Applicant Operational Creditors
being Rs. §1,91,935/- along with accruing @ 18%

and not discriminate between the same class of

creditors.

d. Direct the Resolution Professional to provide the

documents relied upon for assessing the

liguidation value of the Corporate Debtor in the

information memorandum.

e. Decline to accept the Resolution Plan moved by

the Resolution Applicant.

20. Brief facts of the case is as follows:
a. Vide order dated 18.02.2020, moratorium was imposed by
this Adjudicating Authority on the assets of the Corporate
Debtor in Company Petition No, IB-2413(ND)/2019, in the
matter titled “Imperial Fastners Pvt. Ltd. vs. Solven Power
Systems”. Insolvency Resolution Professional was
appointed and issued Information Memorandum and other
communications from time to time and intimated the dues
to Applicant Operational Creditor along with other such
Operational Creditor.

b. The Applicant operational Creditors filed their claims
before the Interim Resolution Professional wherein the
claim of the Applicant Operational Creditor (Rahul
Khilnani) was Rs. 11,05,850/- dated 14.03.2020 and the
claim of the Applicant Operational Creditor (H&R
Enterprises) was Rs.40,86,085/- dated 13.0/ 3.20
submitted by the Applicant that the clai Ef"fzﬂq,g

vy
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were wrongly taken of Operational Creditor while the

Applicants were Financial Creditors.

. The Hon'ble NCLT vide order dated 07.01.2021 directed the

Resolution Applicant to give the details as to how the
interest of the Operational Creditor is being taken care of
in compliance with Regulation 38 Sub Regulation 3(a) and
(b) of the Insolvency and Bankruptcy Board of India
(Insolvency Resolution Process for Corporate Persons)
Regulations, 2016. Further, vide order dated 15.01.2021,
the Adjudicating Authority specifically directed the RP to
convince the Bench about adherence to section 30(2)
Explanation 1 regarding fair and equitable distribution and
especially in view of no provision of payment of dues of Rs.
173 lacs to the Operational Creditors other than the
employees and also advised the RP to bring the details of
the total assets like Information Memorandum etc. during
the final hearing.

. It is submitted by the Applicant that the Applicant

Operational Creditors noticing serious and deliberate fraud
in the CIRP by all stakeholders in connivance with the
suspended members of the Corporate Debtor to defraud
the operational creditors issued a notice dated 20.01.2021
to the RP, CoC members and the suspended members of
the board pointing out the illegalities in the CIRP claiming
the dues liable to be paid to the Applicants being Rs.
51,91,935/-. It is further submitted that the entire
resolution process was carried out to dupe the operational
creditors and usurp the raw material supplied by the
Applicants wherein the operational creditors are being paid
a paltry 2% under the Resolution Plan, while all creditors
are being paid 100%. The material supplied by the
Applicant operational creditors which is still in—the factory
is not being returned despite repeatedd?gamis, b;ing

e 3 Qgﬁ 2 .,‘__

L 3 - |
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made, clearly, the entire process is to usurp the monies of

the operational creditors.

. The Applicant Operational Creditors again issued a notice

dated 22.01.2021 to the RP, CoC members and the
suspended members of the board requesting for all the
documents that the RP has relied upon for assessing the
liquidation value of the Corporate Debtor but were never
supplied to the Applicant Operational Creditors in view of
the fraud committed by the RP and the Resolution
Applicant not disclosing the true net worth of the
Corporate Debtor and only assessing the assets worth.

The Applicant Operational Creditors received an email
dated 23.01.2021 from the Financial Creditor M/s SM
Finlease Ltd. requesting the RP to fix a CoC meeting in
view of the objections and illegalities pointed out by the
Applicant Operational Creditors in the CIRP and the
observations made by the Adjudicating Authority vide
order dated 15.01.2021 proposing to hold a meeting on
74.01.2021 in the interest of justice and to ensure legal
compliance for fair and equitable distribution of the funds
of the Resolution Applicant inviting the Applicant
Operational Creditors to take part in the CoC meeting.

. The Applicant Operational Creditors issued a notice dated

25.01.2021 to the RP, CoC members and the suspended
members of the board requesting for the details of the
participant representing Operational Creditors, minutes of
the meeting held on 24.01.2021 and the documents sought

under our above referred notice dated 22.1.2021.

_ The Financial Creditor M/s SM Finlease Ltd. in reply to the

legal notice dated 25.01.2021 issued by the Applicant
Operational Creditors sent an email dated 25.01.2021
wherein it came to the knowledge of the Apphcant
Operational Creditors that the CoC meetmgrpropqséd B be

.}I ." A 5_“'
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held on 24.01.2021 could not be convened due to the
illness of the RP, assuring the Applicant Operational
Creditors that the claims and objections of the Applicant
Operational Creditors will not be ignored by the CoC
members and the concerns in the CIRP will be addressed
diligently.

i. The Applicant Operational Creditor thereafter in reply to
the email of the Financial Creditor M/s SM Finlease Ltd.
issued a legal notice dated 25.01.2021 requesting to
postpone the proceedings before the Adjudicating Authority
on 29.01.2021 in view of the failure to hold a CoC meeting
on 24.01.2021 due to the illness of the RP to enable the
Applicant Operational Creditors to consider the outcome of
the proposed meeting. It may please be borne in mind that
the object and illegalities pointed out by the Applicants are
serious in nature and the COC as well the RP may consider
to give a detailed reply as well as any documents pursuant
to the notices sent by the Applicant Operational Creditors.

j. The Financial Creditor M/s SM Finlease Ltd. addressed an
email to the RP dated 27.07.2021 stating that the CoC will
be constrained to file an application before the
Adjudicating Authority addressing the objections and
illegalities in the CIRP seeking directions against the RP
for convening a CoC meeting as soon as possible.

k. The RP in reply to email informed vide email dt.
27.01.2021 that the RP will not be able to call for any
meeting of CoC as the CIRP period has expired and neither
the members of the CoC nor the RP are empowered to call

any meeting and take any decision in this regard.

21. The Resolution Professional in its reply dated 08.02.2021 that:
a. The provisions of Section 24(3) of the Insolvency and

Bankruptcy Code, 2016 does not empowgr gﬂyﬁ:)grsan to
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The Applicants are operational creditors of the Corporate
Debtor and do not have any locus to raise the objections as
raised by the Applicants.

The Corporate Insolvency Resolution Process of the
Corporate Debtor has been successfully completed on
21.01.2021 and a Resolution Plan was approved by the
members of CoC which is pending for approval before this
Adjudicating Authority under Section 31 of the Insolvency
and Bankruptcy Code, 2016.

The Applicants are challenging the commercial wisdom
exercised by the members of CoC while approving the
Resolution Plan.

The Applicants are not entitled to know the liquidation
value of the Corporate Debtor or question the liquidation
value arrived at by the valuers registered with the
Insolvency and Bankruptcy Board of India. It is submitted
by the respondent that as per Regulation 35 of the
Insolvency and Bankruptcy Board of India (Insolvency
Resolution Process for Corporate Persons) Regulation,
2016, only the members of CoC are entitled to know the
fair value and the liquidation value after the receipt of the
Resolution Plan in accordance with the Code.

The CoC in their meeting held on 17.01.2020 provided for
payment of dues to the Operational Creditors including
employees and the revised resolution plan was approved
with 100% voting shares.

The Resolution Professional sought clarification from the
Applicant No. 1 vide email dated 18.07.2020 in order to
collate its claim as Financial creditor. The Resolution
Professional did not receive any response from the
Applicant No. 1 and hence, the Resolutmnt,Pro‘fassmnal
collated the claim of the Applicant I)Ids EL\ as Oppréﬁonal
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Creditor. An intimation in this regard was also sent to the
Applicant vide email dated 30.07.2020.

The Applicants never made any demand for return of raw
material or made any representation to the RP claiming the
raw material.

As per section 21 of the Code, it is clearly stated that the
CoC shall only comprise of the financial creditors and the
Applicants being the Operational Creditors are not entitled
to be part of CoC.

The payments provided under the Resolution Plan is
subject to negotiation between the Resolution Applicant

and the members of CoC.

22. The Applicants in their rejoinder dated 13.02.2021 is as follows:

a.

Even though persons such as operational creditors have no
right to vote but are only participants in meetings of the
committee of creditors, yet, they would certainly have a
right to be given a copy of the resolution plans before such
meetings are held so that they may effectively comment on
the same to safeguard their interest.

The Applicants were not made part of CoC in view of
Section 24(3)(c) of the code.

There was violation of mandate of Section 24 (3) (C), in as
much as no representative of the Operational creditors was
allowed to participated in the CoC meetings nor any notice
was furnished despite the fact that there was operational
creditors having aggregated dues more than 10 % of the
debt.

The Resolution Plan is pér se discriminatory and suffers
from perverse illegalities.

M/s Tata Capital is being paid 100% in the Resolution Plan
, even when M/s Tata Capital did not evera:z)fjilé’sf‘i:"}f;ah‘ni=K nor

. A%
\.T VY :"“"!f Y
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f. The CoC till date has not satisfied this Adjudicating

Authority as regards violation of Section 30(2)(b) of the
Code and observations made wunder order dated
07.01.2021 and 15.01.2021 and also compliance of
Regulation 38 Sub Regulation 3 (a) and (b) of the
Insolvency and Bankruptcy Board of India (Insolvency

Resolution Process for Corporate Persons) Regulations,
2016.

. The liquidation value assessed for the Corporate Debtor is

fraudulent which has been assessed at around three Crore
as disclosed in the hearing before the Adjudicating
Authority while in the last about 3 months, more than 5
crore worth of fabrication has been done by the Corporate
Debtor during the CIRP period and almost order worth Rs.
20 crores have been procured during CIRP period and no
details of this business was shown in Information
Memorandum and further to the information of the
Applicant the suspended board of directors signed the said
contracts and RP unlawfully gave them all authority to
conduct businesses, the original applicant, who got the
Insolvency Petition admitted could not even get his claims
admitted and the entire things looks as if it was a well
thought game plan to usurp the supplies of steel by the
Operational Creditors, the liquidation value of the

Corporate Debtor was grossly undervalued.

h. The Applicants also requested for compliance certificate

done by the RP certifying that there has been no
discrimination amongst the same class of creditors which
was never supplied by the RP and also the documents
relating to business done by the Corporate Creditor during
CIRP.

RP and the CoC cannot choose to ignore the- claams of the

&\
Applicants in the guise of max1m1zmg Qf\ Vaiue m) he
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process discriminating between the same class of creditors
acting in an illegal and arbitrary manner.
23. RP cannot put an end to the CIRP process passing a resolution plan
wherein discrimination is being made between the same class of creditors,
when the Corporate Debtor has been actively taking orders during the
moratorium period and the fraudulent conduct of the RP in connivance

with the CoC, suspended board of directors to usurp the dues of the
Operational Creditors.

Facts of IA/970/2021:-

24. By filing this application i.e. [A/970/2021, the applicant has prayed
for following reliefs :-

a. Directing the Respondent/RP to convene a meeting

of the Committee of Creditors in order to consider

the Resolution Plan received and for appropriate

resolution of Corporate Debtor as per law.

b. Pass such order or further orders as this Hon’ble

Tribunal may deem fit and proper in the facts and

circumstances of the matter and in the interest of

Justice.
25. The present application is being filed by the sole Financial Creditor

having 82% voting right holder in the Committee of Creditors. The
Applicant through the present application seeks directions to the
Respondent/ RP to convene a CoC meeting under the powers of
Regulation 18 and praying grant of permissible unutilized time of CIRP
period to address the various infirmities in the present Resolution Plan
which has been raised by this Adjudicating Authority and also to address
the objections of the Operational Creditors raised before this Adjudicating
Authority. The Applicant under the mandate provided under Regulation
18 of the IBBI (Insolvency Resolution Process for Corporate, Persons),
Regulations 2016 sought to convene a meeting, hqwéx;ég,‘-;tl‘r;&]ge;_\?gndent
&t g S
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RP did not convene a meeting and was of the view that appropriate

application be made before this Adjudicating Authority.

26. The Applicant filed this Application as this Adjudicating Authority
under orders dated 7.01.2021 and 15.01.2021, sought various
explanations and compliances with regard to the Resolution Plan
submitted for approval before it, particularly in view of the fact that the
Government Authorities under the Plan are being offered 100%, the
employees are being offered 100%, while the Operational Creditors are
being offered 2%. The fact is that the order dated 15.01.2021 was not
available before the CoC when meeting was convened on 17.01.2021 by
the CoC and the Resolution Plan was approved and thus the directions
and compliances particularly sought by the Adjudicating Authority under
order dated 15.01.2021 could not be complied.

27. The Applicant contended that after the objections placed by the
Operational Creditors various facts have come to light which were
concealed by the Respondent/RP and which were totally important for
CIRP process. The CoC has a bounden duty in law to balance the interests
of all stakeholders in view of Regulation 38(1A) of the IBBI (Insolvency
Resolution Process for Corporate Persons), Regulations 2016. The
Respondent/RP could not have resorted to illegal conducts. The Applicant
further contended that the CoC was never informed that during the CIRP
process the Corporate Debtor got fresh orders worth more than Rs.20
crores. This fact was never disclosed to CoC by the Respondent/RP. Also,
the Respondent/RP is not even informing who negotiated or executed the
contracts for the said orders. The said orders should have been disclosed
in the Information Memorandum to invite better participation of
prospective Resolution Applicants. The said orders are more than 7 times
the earlier turnover of the Corporate Debtor and such orders without
consent of CoC could not be taken. It is further contended by the
Applicant that the Operational Creditors are priln_a/trfacie-~_._1:3ei11g

discriminated in as much as employee and government /glfcg\whaar‘gsaﬁo
(el < .. a R

A,

(=)
::‘6 5 [ -.1-'\".
3 2 i =
: : .

IA No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021 é"i
In ) gl :
Company Petition (IB)No.2413 of 2019 i




Page 25 of 69

Operational Creditors are being offered 100% while goods suppliers are
being offered 2%. It seems that the suspended directors and the RP
committed a fraud to devalue the company with Rs. 20 Cr running orders
to show liquidation value of merely Rs. 3 Crores. At the same breath CIRP
costs of Rs. 1 Crore are shown while only paltry amounts were placed and
got approved from CoC.

28. The Applicant further contended that the Resolution Plan was
" submitted for approval before the Adjudicating Authority is being opposed
by certain operational creditors and also on the aspect that under Section
24(3)(c) representative of Operational Creditors were to be invited to be
present in the CoC meeting and further, the Operational Creditors were
not shared the plan nor allowed to participate. The Respondent/RP has
not even provided accounts and seeks Rs. 1 crore as CIRP costs without
any basis and this amount was not disclosed in Information
Memorandum. The claims of Company of Tata Group was not received, no
claims of government dues were received and yet provisions are being
made for their payment and Respondent RP approves of such provisions

without disclosure of accounts.

29. The Applicant sought to convene a CoC meeting but the Respondent

RP denied for convening the meeting.

30. Brief facts of the case is as follows:

a. Vide order dated 18.02.2020, moratorium was imposed by
this Adjudicating Authority on the assets of the Corporate
Debtor in Company Petition No, IB-2413(ND)/2019, in
matter titled “Imperial Fastners Pvt. Ltd. vs. Solven Power
Systems”.

b. The Adjudicating Authority vide order dated 03.11.2020
was pleased to extend the timeline for conducting the
CIRP process. As per the extended - t/ melme,

IA No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021
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Adjudicating Authority to complete the CIRP is till
21.03.2021, however much before on 6.12.20, the CoC

approved and sent the Resolution Plan.

. The Adjudicating Authority vide order dated 07.01.2021

directed the Resolution Applicant to give the details as to
how the interest of the Operational Creditor is being taken
care of in compliance with Regulation 38 Sub Regulation
3(a) and (b) of the Insolvency and Bankruptcy Board of
India (Insolvency Resolution Process for Corporate
Persons) Regulations, 2016. Further, vide order dated
15.01.2021, the Adjudicating Authority specifically
directed the RP to convince the Bench about adherence to
section 30(2) Explanation 1 regarding fair and equitable
distribution and especially in view of no provision of
payment of dues of Rs. 173 lacs to the Operational
Creditors other than the employees and also advised the
RP to bring the details of the total assets like Information

Memorandum etc. during the final hearing.

. Following infirmities is contended by the Applicant in the

present Resolution Plan:

i. Regulation 38 of the IBBI (Insolvency Resolution
Process for Corporate Persons), Regulations 2016
have been ignored in the approved Resolution
plan which provides for payment to financial
Creditors in priority to Operational Creditors.

ii. The Resolution Plan proposes the CIRP Cost
estimated at Rs. 1 Crore, however, the said
amount was never brought before the COC in its
meetings nor was the same mentioned in the
Information Memorandum. The Respondent RP
has not provided any reasoning to approve an
amount of Rs. 1 Crore towards CIRP Cost_nor

consent of CoC was taken nor thé;s ﬁ‘gspbnden t RP
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has been able to justify the CIRP costs of Rs. 1
crore and the unspent CIRP cost is liable to be
usurped.

The verified claims of the Unsecured Financial
Creditors have been incorrectly stated to be
estimated as Rs. 540.72 Lacs, whereas the correct
value of the verified claims of the unsecured
financial Creditors is Rs. 540.27 Lacs.

The Operational Creditors are being discriminated
in as much as employee and government dues
who are also operationalcreditors are being
offered 100% while goods suppliers whose goods
are still lying in the factory are being offered 2%
while all others are offered 100% of their claims.
Violation of Section 24(3)(c) of IBC, 2016, was
done as operational creditors were to be made
part of the CoC if the amount of their aggregate
dues is not less than 10% of the debt. The
Respondent/RP was to provide them a copy of the
Resolution Plan and discussion on feasibility of
plan was to take place. Respondent/RP cannot
act arbitrarily and discriminate between the same
class of creditors thereafter passing a Resolution
Plan wherein the Operational Creditor is being
paid paltry 2% of dues while the other
Operational creditors are being paid 100% of their
claims in derogation of Section 30(2) &
Explanation 1 of Section 53 of the Code and in
derogation of procedure established by law.

As per the Resolution Plan, one entity being A
Company of Tata Group has been offered 100% of
its Claimed Amount of Rs. 8.64 Lakhs without

N
any verification and most pgrtiiently when no
\:"JC-' " " y
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claims by Company of Tata Group, had been filed
with the Respondent/RP. That the Claims of
Company of Tata Group which have been
approved, without being verified and without
being filed before the Respondent/RP is
completely arbitrary and against the provisions of
the Code and against the interest of all the other
stakeholders. Letter of Intent from Company of
Tata Group was received in August, 2020 for
about Rs. 12 Crore and the first dispatch under
theLOI was made in November, 2020 before the
approval of the Resolution Plan but still all this
was concealed by the Respondent/RP from the
CoC and was also not made part of the
Information Memorandum fraudulently.

vii. 100% dues of the Government Authorities which
have been included in the Resolution Plan were
not included in the Information Memorandum
and no claims were received from the concerned
Government authorities before the
Respondent/RP, however they have fraudulently
been approved in the present Resolution Plan
approved by the COC.

31. Since the dues of Company of Tata Group were never received by the
Respondent RP and which were also not made a part of the Information
Memorandum, the total claim amount as calculated in the Resolution

Plan approved by the CoC is also incorrect.

32. We have heard the Ld. Counsel for the Resolution Professional, Ld.
Counsel for the Operational Creditor and Ld. Counsel for the Financial
Creditor i.e. M/s SM Finlease Ltd and perused the averment made in the
application filed by the R.P, Operational Creditor and f‘lﬁ@ncial Credttor
i.e. M/s SM Finlease Ltd. o5 ! %)

T 1\\

1A No. 5334 of 2020, IA No. 641 of 2021 and 1A No. 970 of 2021 "R
In o m
Company Petition (IB}No.2413 of 2019 Fiovuas 50




Page 29 of 69

33. Ld. Counsel for the Resolution Professional submitted that earlier the
Resolution Applicant had not made the provision for the employees as
well as for the Operational Creditor but when the original Resolution Plan
was placed before this Adjudicating Authority then this Adjudicating
Authority vide order dated 15.01.2021 directed the Resolution
Professional to place these facts mentioned in the order dated 15.01.2021
before the CoC and accordingly, the revised Resolution Plan was

submitted by the Resolution Applicant.

34. He further submitted that in the revised Resolution Plan, the
Resolution Applicant has made a provision for the employees as well as
for the Operational Creditor and the plan was in terms of the provision of
the IBC as well as the Regulations and he also filed the revised Form H
along with the revised Resolution Plan.

35. On the other hand, Ld. Counsel for the Operational Creditor has
submitted that in view of Section 24 of IBC, the Resolution Professional
shall have to give notice of each meeting of the CoC to the Operational
Creditor or their representative if the amount of their aggregate dues is
not less than 10% of the debt.

36. He further submitted that the Resolution Professional is also
required to furnish a copy of the Resolution Plan to the Operational
Creditor but herein this case, the Resolution Professional neither gave the
notice to the Operational Creditor whose dues are more than 10% of the
debt nor served the copy of the Resolution Plan. Therefore, there is a
violation of Section 24 of IBC.

37. He further submitted that in view of Section 30(2) of IBC, the
Resolution Plan must make a provision of payment of debt of the
Operational Creditor in such manner as may be specified by the Board
and in terms of Section 53 of the IBC 2016. Therefo;(j:z.;&éé planxs not in
terms of Section 24(3) and 30(2) of the IBC. _ i L\'F ';""-‘.'\_,-.';-; "W
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38. He further submitted that the RP and the Suspended Directors
committed a fraud to devalue the company with Rs. 20 Cr running orders

to show liquidation value of merely Rs. 3 Crores.

39. He further submitted the Financial Creditors will receive 100% of
their dues but the operational Creditor will get only 2%.

40. He further submitted that in view of Regulation 38 of Insolvency
Resolution Regulation 2016, the amount due to the Operational Creditor
under the Resolution Plan shall have to given priority in payment over

Financial Creditor.

41. He further submitted that the applicant/Operational Creditor
received an email dated 23.01.2021 from the Financial Creditor M/s SM
Finlease Ltd. requesting the RP to fix a CoC meeting in view of the
objections and illegalities pointed out by the Applicant Operational
Creditors in the CIRP and the observations made by this Adjudicating
Authority vide order dated 15.01.2021 proposing to hold a meeting on
24.01.2021 but the Resolution Professional has not hold any meeting of
the CoC.

42. He further submitted that again the Financial Creditor M/s SM
Finlease Ltd. sent an email dated 25.01.2021 wherein it came to the
knowledge of the Applicant Operational Creditors that the CoC meeting
proposed to be held on 24.01.2021 could not be convened due to the

illness of the Resolution Professional.

43. He further submitted that Resolution Professional addressed an
email to the CoC members, suspended members of the board and the
Applicant Operational Creditors dated 27.01.2021 stating that the RP will
not be able to call for any meeting of CoC as the CIRP period has expired
and neither the members of the CoC nor the RP are empowered to call any
meeting and take any decision in this regard.

44, He further submitted that information memoranduny ehsclosect only
assets worth and did not disclose that the Corporate Déb_’p&r had’ morc

JA No. 5334 of 2020, IA No. 641 of 2021 and 1A No. 970 of 2021 N , J\.IL,. ‘.:- '.
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than Rs. 20 crores worth of orders in hand/pipeline and that too from
repeated clients and further various huge work orders are in progress or

in pipeline.

45. He further submitted that the Resolution Applicant is himself a
creditor of the Corporate Debtor but the claims of the Resolution
Applicant was never admitted by the Corporate Debtor showing the

fraudulent conduct of the Resolution Professional.

46. He further submitted that Resolution Plan was approved by the CoC
cannot be considered due to its perverse illegality in the constitution of

the CoC not comprising of the Operational Creditor or their representative

as per law.

47. He further submitted that Hon’ble NCLAT in the case of Binani
Industries Ltd Vs. Bank of Baroda & Anr which was further ratified by the
Hon’ble Supreme Court held that government authorities, the employees
are all operational creditors but the Corporate Resolution Process and the
Resolution Plan intends to give such operational creditors 100% of their

claims while the applicant operational creditors are being offered only 2%

which is unfair.

WRITTEN SUBMIISSION ON BEHALF OF FINANCIAIL CREDITOR
48. The sole Financial Creditor who was the part of the CoC, and

approved the Resolution Plan has also filed an objection and submitted
that SM Finlease Ltd., intends a Resolution of the CD, however a legal,
just and fair resolution. The Operational Creditor raises legal infirmity of
(a) no representative of OC being given Notice of CoC, as mandated in
Section 24(1)(c); (b) no Resolution Plan being shared with OC for its
comments, as mandated by Hon’ble Supreme Court in the case of Vijay
Kumar Jain (c) genuine business of CD mnot being placed in the
Information Memorandum to ensure better participation of Resolution

Applicants, (d) non compliance of directions of order

passed by this Adjudicating Authority.(e) Due to non

IA No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021
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in meeting held on 17.1.2021 only 2% being given to OCs like the
Applicants, while rest of OCs being given 100%, (f) Tata Capital being paid
100% and Governmental Authorities, being paid 100%, without claim (g)
non justification of Rs. 1 Crore as CIRP cost and CIRP Cost not being
approved in CoC (h) OCs not being paid in priority over FCs, rather OCs
being paid later (i) discrepancies in amounts due to FCs as in IM and as

in Resolution Plan.

49. Further, It is submitted that SM Finlease Ltd., has not committed
any irregularity, but was rather mislead from the certificate of RP that the
plan complies with legal requirements and further since the SM Finlease
Ltd. was getting 100%, SM Finlease did not get into finer details, however,
now when deficiencies are pointed out by OC, SM Finlease Ltd., intents to
seek a chance for success of Resolution Process by sending the plan back
to the CoC as was sent earlier and as was deliberated on 17.1.2021. SM
Finlease being 82% voting right holder, intends to reconsider the
Resolution to satisfy/reduce the grievances of OC, lest, the plan and

resolution may adversely suffer due to avoidable litigation.

50. Further, SM Finlease Ltd., various aspects as pointed out by the OC
can possibly have material effect on the decision of CoC as they were not
available before the CoC, such as Rs. 20 Crore orders have been received
by the CD during CIRP, this aspect could have been mentioned in the
Information Memorandum for inviting better Resolution Amounts. SM
Finlease Ltd., has filed an application before this Adjudicating Authority
seeking the said information and calling for meeting of CoC.

51. Further, The CIRP process is within the allowable time, this
Adjudicating Authority may kindly consider referring the matter to the
CoC.

Chart denoting the timeline for the period of CIRP in the present matter in

view of orders passed by this Adjudicating Authority and Ju}@
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Date of Moratorium

18.02.2020

15.08.2020

Last Date of expiry of
180

days of CIRP

16.08.2020

Date of Expiry of 180
days of

CIRP during normal
course

CoVID

period

25.03.2020 to
31.05.2020 as
affirmed by the

Hon’ble NCLT

68 Days

Total Number of
COVID period

days deducted to
calculate the

actual period of CIRP
vide

order dated
03.11.2020

passed by Hon'ble
NCLT

22,10.20

Last Date of Expiry of
180 days after
deduction of Covid
Period of 68 days

23-10-20

Period of 180 Days of
CIRP Stood Expired

03.11.2020

Order passed by the
Hon’ble NCLT
deducting the period
of COVID while
calculating CIRP and
further granting
extension of further
90 days

13.01.2021

Expiry of 330'days If
Covid period i npt,
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deducted

20.01.2021 Last Date before
Expiry of 270 days
after 23-10-2020

21.03.2021 (330th day of CIRP)
Last Date before
Expiry of 330 days
since imposition of
moratorium

22.03.2021 (331st day) Date of
Expiry of 330 days of
CIRP

That the above is
without any
extension, the
Judgement in Essar
Steel permits
extension of
Resolution Process
even beyond 330
days

52. Further, The CoC has a bounden duty in law to balance the interests
of all stakeholders in view of Regulation 38(1A) of the IBBI (Insolvency
Resolution Process for Corporate Persons), Regulations 2016. The
Respondent/RP could not have resorted to illegal conducts (as pointed out
by the OC). That the CoC was never informed that during the CIRP
process the Corporate Debtor got fresh orders worth more than Rs.20
crores. This fact was never disclosed to CoC by the Respondent/RP infact
the Respondent/RP is not even informing who negotiated or executed the
contracts for the said orders. The said orders should have been disclosed
in the Information Memorandum to invite better participation of
prospective Resolution Applicants. The said orders are more than 7 times
the earlier turnover of the Corporate Debtor and such orders without
consent of CoC could not be taken. It seems that the suspended directors
and the RP committed a fraud to devalue the company ‘?raé;j\RShQ)O ?;‘
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running orders to show liquidation value of merely Rs. 3 Crores. At the
same breath CIRP costs of Rs. 1 Crore are shown while only paltry
amounts were placed and got approved from CoC.
53. Further, as per the Resolution Plan, one entity being a Company of
Tata capital has been offered 100% amount of Rs. 8.64 Lakhs without any
claim, verification and most pertinently when no claims by Company of
Tata Group, had been filed with the Respondent/RP. That the Claims of
Company of Tata Group which have been approved, without being verified
and without being filed before the Respondent/RP is completely arbitrary
and against the provisions of the Code and against the interest of all the
other stakeholders. That it is pertinent to mention here that the Letter of
Intent from Company of Tata Group was received in August, 2020 for
about Rs. 12 Crore and the first dispatch under the LOI was made in
November, 2020 before the approval of the Resolution Plan but still all this
was concealed by the Respondent/RP from the CoC and was also not
made part of the Information Memorandum fraudulently.
54. Further, the 100% dues of the Government Authorities which have
been included in the Resolution Plan were not included in the Information
Memorandum and that no claims were received from the concerned
Government authorities before the Respondent/RP, however they have
fraudulently got approved by the COC.
55. He further placed reliance upon the following decisions and the same
are quoted below: -
a. The Hon'ble Supreme Court of India in the case of
Vijay Kumar Jain vs. Standard Chartered Bank and
Ors. [AIR 2019 SC 2477]
b. Company Appeal(AT) (Insolvency) No. 82 of 2018
(Binani Industries Limited versus Bank of Baroda and
Anr).
c. Hon’ble NCLAT relying on the judgment in Committee
of Creditors of Essar Steel v Satish Kumar Gupta
(2020) 8 SCC 531 has stated in thf;»,matter of T{otak
Investment Advisors Ltd. vs Knshna, Cha_mad:\la 8& f{f}‘rs.]L
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d. IDBI Bank Limited v Cyclo Transmissions Ltd. CP IB
No. 381 of 2018 (Mumbai Bench), Order dated
07.10.2020.

e. Committee of Creditors of Essar Steel v Satish Kumar
Gupta, (2020) 8 SCC 531.

f. Quinn Logistics India Pvt. Ltd. vs Mack Soft Tech Pvt.
Ltd, CA (AT) No. 185 of 2018, NCLAT Judgment dated
08.05.2018.

g. Mr. Ashutosh Agarwala Vs. M/s Cox and Kings Ltd, IA
no. 1069/2020 (Mumbai) in CP IB No. 2640/2019.

56. In reply the Ld. Counsel for the RP submitted that all the objections
raised by the Operational Creditor as well as Financial Creditor are false
because the Financial Creditor has participated in the meeting and he
also approved the Resolution Plan by 100% voting and the point which
the Financial Creditor has raised here, earlier had not been raised by the
Financial Creditor before the CoC.

57. He further submitted that the plan is in terms of Section 30(2) read
with Section 53 of the BIC as well as Regulation 38, the distribution has

been made in accordance with the provisions of law.

58. He further submitted that absence of Operational Creditor in the
CoC meeting could not vitiate the proceedings and on this ground alone
the proceeding of such meeting shall not invalidate as referred in Section
24(4) proviso of the IBC.

59. Now, in the light of the submissions of the parties, we consider the
Resolution Plan but before considering the Resolution Plan we Would like
to refer the amended/revised Resolution Plan subn};ﬁd py / the;\

Resolution Professional and the same was duly approved k{y_t CdC bj}’ 06%.

voting.
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60. At this juncture, we would like to refer the summary of financial plan
below: -

Page 37 of 69
which is at page 15 of the revised Resolution Plan and the same is quoted
;S

(All figures are rounded off 1o nearest Rupees Lakhs)

| Employee Dues 491 138 138 138 .
[100.004]
Statutory Dues - - 1.00 1.00 -
[100.00%] i
166.85
TOTAL 83465 | 71583 655 433
‘Operational debis shall be paid in priority over this amount of unsecured creditors

- T TR
61. At this juncture, we would like to refer the treatment nf warkmen
same is quoted below:-

and employees which is at page 18 of the revised ResoI/ tmn Illa.n a}}ﬂ\f\he
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TREATMENT OF WORKMEN AND EMPLOYEES
a) On the Appointed Date, the employment of all the Competent Employees and
Workmen shall remain coatinued and shall not be terminated from the service.
However, in case of resignation/ retrenchment of any employce or workmen, such
employee and/or workmen shall be given their all valid claims against the Corporate
Debtor including gratuity, provident fund, leave encashment etc.

b) The Resolution Profcssional shall before expiry of 30 (thirty) days of the NCLT
order approving the Plan, notify the Resolution Applicant of the final:

i. list of Workmen and Employees of the Corporate Debtor;

ii. their name, designation, job description, and undertaking of the
Corporte Debtor to which they relate;

ili, their period of service with the Corporate Debtor; and

iv. dues payablc to each Employce which dues have priority treatment
under Section 53(1)(c) of the Code out of the total verified amount
of the Claim of such Employce; and

each of which shall be agreed with the Resolution Applicant in order to enable the Resolution
Applicant to make payment of the Priority Employcc Amount in accordance with
SCHEDULE § (Financlal Plan) -

s o F LT

For AANNT FIRTRADE TS
%:F_.-/";

62. We notice that at page 17 of the revised Resolution Plan, in
Schedule 7 the term, implementation schedule and monitoring of the
Resolution Plan is given. The provision for monitoring committee to
constitute the monitoring committee as to monitor the implementation of

the plan.

63. We further notice that in order to operate the Corporate Debtor is a
going concern, the Resolution Applicant would need to infuse funds to
meet working capital requirements, which is likely to be tune of INR
1,00,00,000/- and in addition to the above, an amount of about INR
6,55,21,000/- is proposed to be paid in full and final settlement by
Resolution Applicant is respect of all past dues.

64. The revised Form H is also enclosed along with their resolutlonsaﬁtjéd )

g SRRt TR N
by the Resolution Professional which is from page 45 to 56 and thgﬂsame’ N
g 5B % i: N

:.—.’.- X T \i : -

are quoted below:-

{ |
|

B
|
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v g
FORM I
COMPLIANCE CERTIFICATE

{Under Reyulation 39(4) ol the Insohency and Bankngcy Board of India { Insolvency Resolution Process for
Curporte Penons) Regulations. 2016

L. Atul Kumar Juin, s insoheney professional enrolid with The 1CST Instltute of Insolvency Professionals
(Foamerd) known so 1051 Insolvency Professionals Agency)] and registered with the Buard with reglstration
aumber IBRVIPA-COIP-NOOT34/2018.2019/12266, sm the resolution peofessional for the corporuie
msalhvenoy resalution prooess (CIRP) of Solven Puwer Systemss Private Limived (CD))

2. Ite &etalks of the CIRP are &8 under:

Sk No. Partkeulurs Deseription
1 Name af the CD ’ Sotven Power Systems
Private Limlted.
1 | Duteor Initiation of CIRP 18.02.2020
3 | Dt of Appoiniment of IRP 18622020
4 Dute of Publicatnm of Public Ansouncsmsent 21.02.2020
8 ] e of Constiletion ol (ol 11,03.2020
6 | Dol Finst Meeting of Col’ 17.03.2020
o Date of' Apposintiment of RE AA approved the
appalmiment on 23,06.2020.
The onder was uploaded on
website an 08.07,2020
TR Dt of Appointment of Registered Valoers 29082020
T4 T Dae of tssuc of Invitation for Eal 00,062020 & 24,0920%0

10 Dute of Iinal List of Fligibke Prospective Resolution Applicants | 17.07.2020 & 03.11.2020

1 Thite oof [y iation of Resolution Plun 07.07.2020 & 24.10.2020

12| 129 Date of Sebmissivn of Resolution Mlun 06052020 & 23.11.2020
- L =

13| Dawe of Appanal of Resolution Plan by Col® 12012020

£] Daate of Filing of Resolution Pian with Adjudicating Autharity

13 Dute of Expiry of 180 days ol CIRP 23.10.2020
16 Date of Ondr extending the pord of CIRP 03,11.2020
" : Datc of Expiey of Evtended Period of CIRP 2012021
|18 | Fair Valwe Rs. 38133218
T | Tagquidation valoe o ReIDBIA6T
s | N o el of COC id P PR
e i % o
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2. 1 kove examined Uss Resolution Plin reecived from Resolutmn Applicant MY Ranjit Fin Trade Private
Limited and 3ppaned by Commitios of Cradiloes 1CCy o Solven Puwer Systenvs Private Limited.

3.1 berhy certify thate

{13 the said Resalution Plan congplivs with all the provisivas oThe Insotvency and Hunkrupicy Code 2016 (Code).
the Insolvency s Bankruptsy Board of India (Irsolvensy Resalution Process for Cocporuic Persons)
Repulations, Ni16 (CIRP Reyulativns) and Joes not conlransnd any of the provissons of the law for the time
buing o foeve.

(i) the Resohutivn Applicant MUs Runjit Fin Trade Private § mived has submitted an alfidas it pursusnt o section
Wi of the Code confinming its eligibility under section 29A of the Cude W submit resolution pla. The
custents of the wid  allidavil are in valer,

Liii] the sad Resalizion Plan has been appronved by the CoC in seoontance with the provisions of the Code
and e CHUP Regututaons mads thereunder. The Resalution Plan has been approved by 100 % of voting share
of Bzl cradilies aller considering its feasibility und v iability und other roquinemerts spovifled by the CIRP
Reyulations.

(in) The voting was held in the meeting of the CoCan £1.11.2020 /12112020 und on 17.01.X21 for amended
ookt aon plan shere all the members of the CoC wene phesenl.

L

Faught e o bl armacwuﬁmwﬁmm
e - thar reguelmbiesdé,

Psirihe oV e part thalis i feleeans.

The list of Tingacial eneditors OF the €1 Sotven POwer Systems Private Limited belng members of the CoC
and distrilution of voting share among them is as unders

SLNa, | Namw of Craditer Voling Share (%) | Voling for Resolution Plan (Voted foe /
Disented ¢ Abwtasined)
T NS SW Finleuse Private | 8335% Vored For 4
Limitad
2 Mis Raajit Fan Trade Prisate 22% Voted Foe
Limited
T [ Jwpal Singh Kochat EREELD Vodlor K
3 Shruts Sub T e Voted Tor
3 M Cyber Grail Teehnotagies | 0.42% | Verad e
| Private Limitd
6 Aos Vien Teliy Mesh Private | 5.60% Voted For
Limied
i TR ) _‘_"f'\-..
- - S = - i
S AaMmn

6. The Resolution Man includes o statement under regulatioa 3X(1A1 nrthv:lt_jiltl’__ Regulations a w Bow it has
Jealt with U intenests of all sgakebwlders in compliance with the Code and Whns mnktlmvmkr

e
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To Tl mrmeinns peos iuked Toe the sakafaldens under the )

Boalon Plan is as sndern:

— {Amount in Rs. lakh)___
= Catoyony of | Sub-Caaagon of | Arnount Arerount Amaount Arraunt
o, M Seal i [ ] Asdenisiod Frovidoed | Provised

wnder the | s e
Mans AUt
Clalmed
ey
[ &1 [E] iy 3) [T (1]
[] Socwned  Financlal | (a8 Casditon nol has dog | SIL BT i i
Creditors & Fhg B s s ot e sub
nectbon (23 of sovilon 21
[T5) CHiher than (m) abamz | ML il wiL RIB
i b e md vote Bn
Favarisr ool the resulughon
lan
CHY Wi suticad b Favour
o’ U remsrlut b Pl
: ]
Tastnifiar = (04] NIL Wil L ™IL
T Vinarcured. Ta) Crmditors ol baing | NIL i i il
Finuncial Crodvers | o right me s weder suls=
sectbors £ ) oF soutlomn 21
thi Orher then (e} sl
A1) wmho Jd mot vode In | WIL Wit NI I
Kavmur of the rewdlwtion
Flan
G who soted in Bavour | $40631
e pemsesluinen pulans
Testalfiar = (b)) E ]
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- ~i
V| Operutional I 13} Hetaled 1any of
Cradiloes Corporate Deble
| U1 Otiver than (o) aboas: | 32296 (ED 337 1o
(i¥Gov omement a o Lo 100%
(i) Workmen
a 0 o
(it ployces
491 138 134 4%
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65. At first, we would like to consider the objections raised by M/s SM
Finlease Ltd i.e Financial Creditor in IA/970/2021.

66. IA/970/2021:- We have already discussed the arguments advanced
on behalf of the Ld. Counsel for the Financial Creditor and on the basis of
that, we notice that this applicant had not only participated in the
meeting of the CoC and approved the first resolution plan by 100%
voting. Rather when an order was passed by this Adjudicating Authority
on 15.01.2021 and meeting of COC was convened on 17.01.2021 then
they had participated in the meeting and discussed the revised
Resolution Plan. They also approved the Revised Resolution Plan by 100%
voting. We notice voting share of this applicant is 83.35%, which means
having a maximum share of votes and having control over the decision of
the CoC. In view of Section 30(4) of the IBC Resolution Plan must be
approved by the committee of creditors by a vote of not less than 66 per

cent of voting share of the financial creditors.

67. At this juncture, we would like to refer the Resolution dated
17.01.2021 which is at page 31 of the revised Resolution Plan, which
show this applicant was represented through Mr. Sharad Maheshwari on
that day and voting sheet is at page 39 of the revised Resolution Plan
duly signed by the representative of the applicant. The applicant
approved the revised Resolution Plan without any objection regarding the
non participation of the Operational Creditor in view of Section 24(3) of
the IBC, 2016, in which it is specifically mentioned that workmen and
other statutory dues have been revised and the Operational Creditor who

had earlier not given any amount is given 2% of the claim.

68. We further notice reference regarding the order passed by this
Adjudicating Authority is also made in the Resolution.

69. We further notice that the Resolution Professmna_l 1fr ”f_hat meetmg
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the liquidation value of Rs. 308.14 lakhs of the Corporate Debtor and it is
also mentioned that it would demonstrate that the amount to be paid to
the Operational Creditors has to be higher of either the amount to be paid
to such Operational Creditors under Section 53 of the Code, in the event
of the liquidation of the Corporate Debtor and after considering all these,
the CoC have approved the revised Resolution Plan in which the proposal
of payment of 2% of the claim of the Operational Creditor other than the

workmen dues is made.

70. At this juncture, we would like to refer the Section 115 of the
Evidence Act deals with the provision of estoppel and the same is quoted
below:-

“When one person has, by his declaration, act or omission,
intentionally caused or permitted another person to
believe a thing to be true and to act upon such belief,
neither he nor his representative shall be allowed, in any
suit or proceeding between himself and such person or his
representative, to deny the truth of that thing”
71. When we consider the submission of the Ld. Counsel for the
Financial Creditor in the light of Section 115 of the Evidence Act then we
are of the considered view that at this stage, the applicant is not
permitted to raise the point that the Operational Creditor was not
received the notice to participate in the CoC meeting under Section 24(3)
of the IBC and Operational Creditor is entitled to get more than the
amount, which is proposed in the plan. In our considered view, the
applicant has to stopped from raising this point and the principle of
waiver is also applied because the applicant cannot take a plea that at
the time of participation in the meeting of the CoC, he had no knowledge
of law because in the minutes Section 24(1) IBC is referred. The applicant
is also not permitted to raise the amount which is given to the
Operational Creditor is the smaller/lesser amount, because he was the
person, who voted in the favour of the Resolution Plan as well as in
favour of the revised Resolution Plan. It is the apphcant who. had
approved the first resolution plan, in which, no provision fo,r the payment\\

V%
of the Operational Creditor was made and the in the I'eVIS(_-:d )Resoijnan

[ B2 Lo 273
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Plan he actively participated and approved the plan and allowed 2% of the
total claim of the Operational Creditor other than workmen.

72. We further notice that apart from that, the applicant has also raised
the payment made to the Tata Capital, who according to the applicant
had not raised the claim. On the basis of the aforesaid discussions, we
are of the considered view that since the applicant was the party to that
proceeding, therefore, he is not permitted to raise this issue.

73. We further notice that by filing this application the Financial
Creditor M/s SM Finlease has prayed for direction to Resolution
Professional to convene a meeting of the CoC in order to consider the
Resolution Plan and in reply the Resolution Professional informed that
the period of CIRP has already been expired.

74. For the reasons discussed above, we find, no force in the contention
made on behalf of the applicant/Financial Creditor M/s Finlease Ltd to
direct the Resolution Professional to convene a meeting and we also find
no force in the objection raised by the Applicant/Financial Creditor M/s
SM Finlease Ltd on the approval of the Resolution Plan. In our considered
view, the objection raised by the Financial Creditor is not sustainable and
since the period of CIRP has already been expired therefore,their prayer
to direct the Resolution Professional to convene a CoC meeting is hereby

rejected.

75. With this order, IA/970/2021 filed on behalf of the Financial
Creditor i.e. M/s SM Finlease Ltd is hereby dismissed.

76. IA/641/2021:- Now, coming to the objections raised by the
Operational Creditor, the main grievance is that the workmen and the
other statutory dues have been paid 100% and the financial creditors
have also been given 100% of their claims whereas the Operational
Creditor has given only 2%, which is in contravention of the provision of
Section 30(2) (b) read with Section 53(1) of IBC and Regulatlon 38 of

Insolvency and Bankruptcy Board of India (Insolvency fy@mdn‘ i?rocess

498 fle S\;iﬁﬁ
A ivance 155l
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in view of Section 24(3) of IBC, the Resolution Professional failed to give
notice of each meeting of the CoC to the Operational Creditor or their
representative, because the amount of their aggregate dues is more than
10% of the debt.

77. At this juncture, we would like to refer the arguments of the
Operational Creditor who submitted that the Resolution Professional has
not denied that the aggregate dues is more than 10% of the debt but the
Resolution Professional has not complied the provision contained under
Section 24(3) of IBC, 2016.

78. So, before making any comments on this submission, we would first

like to refer Section 24 of the IBC and the same is quoted below:-

Section 24-Meeting of committee of creditors.

(1) The members of the committee of creditors may meet in

person or by such electronic means as may be specified.

(2) All meetings of the committee of creditors shall be

conducted by the resolution professional.

(3) The resolution professional shall give notice of each

meeting of the committee of creditors to—

(a) members of Committee of creditors committee of

creditors, including the authorised representatives

referred to in sub-sections (6) and (6A) of section 21 and
sub-section (5) ;

(b) members of the suspended Board of Diréto‘z;é“ pr\the
‘3-‘ AZT )

partners of the corporate persons, as the ¢ _ejng.ﬁ_g, % 5
=8 WA EC ; \
M e
£ 3 {
i /
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(c) operational creditors or their representatives if the

amount of their aggregate dues is not less than ten per
cent. of the debt.

(4) The directors, partners and one representative of

operational creditors, as referred to in sub-section (3), may

attend the meetings of committee of creditors, but shall

not have any right to vote in such meetings:

Provided that the absence of any such direct or, partner

or representative of operational creditors, as the case may

be, shall not invalidate proceedings of such meeting.

(5) Any creditor Subject to sub-sections (6) and (6A) of

section 21 and sub-section (5) who is a member of the

committee of creditors may appoint an _insolvency

professional other than the resolution professional to

represent such creditor in a meeting of the committee of

creditors:

Provided that the fees payable to such insolvency

professional representing any individual creditor will be

borne by such creditor.
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(7) The resolution professional shall determine the voting

share to be assigned to each creditor in the manner
specified by the Board.

(8] The meetings of the committee of creditors shall be

conducted in such manner as may be specified.

79. Mere plain reading of Section 24 (3) of IBC 2016 shows that it is fact
that the Resolution Professional shall have to give a notice of each
meeting to the members of the CoC, members of the Suspended Board of
Directors or the partners of the corporate persons or operational creditors
or their representatives if the amount of their aggregate dues is not less

than ten per cent. of the debt.

80. Herein the case in hand, from the resolutions, we notice the
members of the CoC and the members of Suspended Board of Directors
had participated in the meeting but none has appeared on behalf of the
Operational Creditor.In course of hearing, the Resolution Professional has
not given any satisfactory reply why the notice had not been served upon
the Operational Creditor, if the dues is more than 10% of the total debt.
Therefore, we find admittedly, the Resolution Professional has not
complied the provision of Section 24(3) of the IBC but at this juncture, we
would also like to refer proviso of Section 24(4) of IBC 2016, which
provides that in the absence of any such director, partner or
representative of operational creditors, as the case may be, shall not
invalidate proceedings of such meeting and if we consider proviso of
Section 24(4) of the Code along with Section 24(3) of the Code together
then we are of the considered view that of course, the word “shall” is
mentioned in Section 24(3) of the Code but the proviso Section 24(4) of

the Code makes it clear that even in the absence of any such.

partner or representative of operational creditors, as the

shall not invalidate proceedings of such meeting. Hence,
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discussed above, we are of the considered view although there is non-
compliance of Section 24(3) of the Code and the notice was not issued
upon the Operational Creditor but in view of Section 24(4) of the IBC,
2016 on this ground, the proceeding shall not invalidated.

8l. Now, coming to the next question, the Operational Creditor
submitted that they have not given the amount in the manner specified in
Section 53 of the IBC and the Regulation 38 of Insolvency and

Bankruptcy Board of India (Insolvency Resolution Process for Corporate
Persons) Regulations, 2016.

82. Therefore, we would like to refer Section 53 of the IBC and the same
is quoted below: -

Section 53-Distribution of assets.

(1) Notwithstanding anything to the contrary contained in
any law enacted by the Parliament or any State Legislature
for the time being in force, the proceeds from the sale of the
liquidation assets shall be distributed in the following order

of priority and within such period and in such manner as

may be specified, namely :—

(a) the insolvency resolution process costs and the
liquidation costs paid in full;

(b] the following debts which shall rank equally between and

among the following :—

(i) workmen’s dues for the period of twenty-four months
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(il) debts owed to a secured creditor in the event such

secured creditor has relinquished security in the manner set

out in section 52;

(c) wages and any unpaid dues owed to employees other

than workmen for the period of twelve months preceding the

liquidation commencement date;

(d) financial debts owed to unsecured creditors:

(e) the following dues shall rank equally between and among

the following:—

(i) any amount due to the Central Government and the State

Government including the amount to be received on account
of the Consolidated Fund of India and the Consolidated
Fund of a State, if any, in respect of the whole or any part
of the period of two years preceding the liquidation

commencement date;

(ii) debts owed to a secured creditor for any amount unpaid

following the enforcement of security interest;

(fl any remaining debts and dues;

(g) preference shareholders, if any;
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(h) equity shareholders or partners, as the case may be.

83. In the light of that provision, when we consider the Resolution Plan
then we notice that Section 53(1) (a) says that the insolvency resolution

process costs paid 100% on priority basis.

84. We further notice that in terms of Section 53(1) the employee dues
and statutory dues have also been paid on priority basis. Since, there is
no secured financial creditor, the unsecured financial creditor has been
given preference as per Section 53(1)(d) and so far the debt of Operational

Creditor is concerned it comes under Section 53(1)(f).

85. At this juncture, we would like to refer Section 30(2) (b) and also the
unamended Section 30(2) (b) of the IBC and the same is quoted below:-

Section 30-Submission of resolution plan.Effective from
01.12.2016 and font in blue is effective from 06.06.2018

(1) A resolution applicant may submit a resolution plan
along with an affidavit stating that he is eligible under
section 294 to the resolution professional prepared on the
basis of the information memorandum.

(2) The resolution professional shall examine each
resolution plan received by him to confirm that each
resolution plan—

(a) provides for the payment of insolvency resolution
process costs in a manner specified by the Board in

priority to the repayment payment of other debts of the
corporate debtor;

(b) provides for the payment of debts of -operational
creditors in such manner as may be specij"ed b t?re Board
which shall not be less than— :
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(i) the amount to be paid to such creditors in the event of a
liguidation of the corporate debtor under section 53: or

(ii) the amount that would have been paid to such
creditors, if the amount to be distributed under the
resolution plan had been distributed in accordance with
the order of priority in sub-section (1) of section 53,

whichever is higher, and provides for the payment of
debts of financial creditors, who do not vote in favour of
the resolution plan, in such manner as may be specified
by the Board, which shall not be less than the amount to
be paid to such creditors in accordance with sub-section
(1) of section 53 in the event of a liguidation of the
corporate debtor.

Explanation 1.— For the removal of doubts, it is hereby
clarified that a distribution in accordance with the
provisions of this clause shall be fair and equitable to
such creditors.

Explanation 2.— For the purposes of this clause, it is
hereby declared that on and from the date of
commencement of the Insolvency and Bankruptcy Code
(Amendment) Act, 2019, the provisions of this clause shall
also apply to the corporate insolvency resolution process
of a corporate debtor—

(i) where a resolution plan has not been approved or
rejected by the Adjudicating Authority;

(ii) where an appeal has been preferred under section 61
or section 62 or such an appeal is not time barred under
any provision of law for the time being in force; or

(iii) where a legal proceeding has been initiated in any
court against the decision of the Adiudi(:ating ﬂu‘fhoritu
in respect of a resolution plan: N ;
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(b) provides for the repayment payment of the debts of
operational creditors in such manner as may be specified
by the Board which shall not be less than the amount to
be paid to the operational creditors in the event of a
liquidation of the corporate debtor under section 53;

[c) provides for the management of the affairs of the
Corporate debtor after approval of the resolution plan;

(d) the implementation and supervision of the resolution
plan;

(e) does not contravene any of the provisions of the law for
the time being in force;

(fl _conforms to such other requirements as may be

specified by the Board.

Explanation.- For the purposes of clause (e), if any
approval of shareholders is required under the Companies
Act, 2013 or any other law for the time being in force for
the implementation of actions under the ressolution plan,
such approval shall be deemed to have been given and it
shall not be a contravention of that Act or law.”

(3) The resolution professional shall present to the
committee of creditors for its approval such resolution
plans which confirm the conditions referred to in sub-

section (2).

(4) The committee of creditors may approve a resolution
plan by a vote of not less than seventy-five sixty-six per
cent, of voting share of the financial creditors, after
considering its feasibility and viability the manner of
distribution proposed, which may take into- account the
order of priority amongst creditors as, faid down in_sub-
section (1) of section 53, including thg pri‘ori ry dm.d __gglue

J

|jf‘*~’

IA No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021 =
In W

Company Petition (IB|N0.2413 of 2019 W g

‘Funay \\
o R




Page 61 of 69

of the security interest of a secured creditor, and such
other requirements as may be specified by the Board:

Provided that the committee of creditors shall not approve
a resolution plan, submitted before the commencement of
the Insolvency and Bankruptcy Code (Amendment)
Ordinance, 2017, where the resolution applicant is
ineligible under section 29A and may require the

resolution professional to invite a fresh resolution plan

where no other resolution plan is available with it:

Provided further thatwhere the resolution applicant
referred to in the first proviso is ineligible under clause (c)
of section 29A, the resolution applicant shall be allowed
by the committee of creditors such period, not exceeding
thirty days, to make payment of overdue amounts in
accordance with the proviso to clause (c) of section 29A:

Provided also that nothing in the second proviso shall be
construed as extension of period for the purposes of the
proviso to sub-section (3) of section 12, and the corporate
insolvency resolution process shall be completed within
the period specified in that sub-section.

Provide also that the eligibilty criteria in section 29A as
amended by the Insolvency and Bankruptcy Code
(Amendment]) Ordinance, 2018 shall apply to the
resolution applicant who has not submitted resolution
plan as on the date of commencement of the Insolvency
and Bankruptcy Code (Amendment) Ordinance, 2018.

Provided that the committee of creditors shall not approve
a resolution plan, submitted before the commencement of
the Insolvency and Bankruptcy Code (Amendment)
Ordinance. 2017, where the resolution applicant is
ineligible under section 29A and may, _where no other
resolution plan is available with it, ire ﬁteresolution
professional to invite a fresh resoluti’,ofi Mg (‘&
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(4) The committee of creditors may approve a resolution
plan by a vote of not less than seventy five per cent. of
voting share of the financial creditors.

(5) The resolution applicant may attend the meeting of the
committee of creditors in which the resolution plan of the
applicant is considered:

Provided that the resolution applicant shall not have a
right to vote at the meeting of the committee of creditors
unless such resolution applicant is also a financial
creditor.

(6) The resolution professional shall submit the resolution
plan as approved by the committee of creditors to the
Adjudicating

86. When we consider the amended provision of Section 30(2)(b) along
with the unamended provision of Section 30(2)(b) then we notice that prior
to the amendment, there was provision for the payment of the debts of the
Operational Creditors in such manner as may be specified by the Board
which shall not be less than the amount to be paid to the operational
creditors in the event of a liquidation of the corporate debtor under section
53 but after amendment that provision was substituted and provides for
the payment of debts of operational creditors in such manner as may be
specified by the Board which shall not be less than the amount to be paid
to such creditors in the event of a liquidation of the corporate debtor under
section 53 or the amount that would have been paid to such creditors, if
the amount to be distributed under the resolution plan had been
distributed in accordance with the order of priority in sub-section (1) of

section 53.

87. Therefore, at this juncture, we would like to refer the Resolution which

is at page 31 of the revised Resolution Plan and we/;mﬁqe that at page 32,
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Sub Regulation 3(a) and (b) of the Insolvency and Bankruptcy Board of

India (Insolvency Resolution Process for Corporate Persons) Regulations,
2016

Explanation 1. — For removal of doubts, it is hereby clarified that a distribution in
accordance with the provisions of this clause shall be fair and equitable 1o such creditors.

I'ie Chairman informed the Board that the RA has made a submission that Rs 635.21 lacs
is the amount offered under Resolution plan against the liquidation value of Rs 308.14 lacs
of Corporate Debtor. Section 30(2)(b) would demonstrate that the amount to be paid to the
Operational Creditors has to be higher of ¢ither the amount to be paid to such Operational
Creditors under Section 53 of the Code in the event of liquidation of the Corporate Debtor
[“Situation 1% or the amount under the Resolution plan when distributed in accordance
with the order of priority in sub-section (1) of Section 53 [“Situation 2']. In the instant
case under Situation 1. the amount payable to the Operational Creditors is NIL and in
Siwation 2. the amount payable to the Operational Creditors is also NIL. Nonetheless, as
far as the debt owed o the other Operational Creditors are concerned, the Resolution Plan
as approved, proposes a payment of 2% of their claim thereby increasing the plan value to
Rs 655.21 Lacs from earlier approved plan of Rs 650.70 Lacs. Now the financial summary

of the plan is as follows

88. On the basis of that Resolution, we are of the view that provision of
Section 30(2) of the IBC and Regulation 38 have been discussed in the
meeting of the CoC and it was observed that liquidation value of the
Resolution Plan was Rs. 308.14 lakhs whereas the resolution applicant
has offered value of Rs. 655.21 lakhs, which is more than the liquidation
value and it is further observed that there are two situations under
Section 53, under situation 1, the amount payable to the operational
creditors in the event of liquidation is NIL and in situation 2, the amount
payable to the operational creditor is also NIL. Therefore, in our considered
view that the provision regarding the payment of Operational Creditor to
the extent of 2% is in accordance with the provision of Section 30(2)(b) of
the IBC and Regulation 38 of of the Insolvency and Bankruptcy Board of

India (Insolvency Resolution Process for Corporate Persons) Regulations,
2016.

89. For the reasons discussed above, we are of Lhe:bqié‘,sicleyed view that
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Creditor is entitled to get more than the amount, which is proposed to be

paid to the Operational Creditor, in our considered view is not liable to be

accepted.

90. At this juncture, we would also like to refer Section 31 of the IBC and

the same is quoted below:-

In

Company Petition (IB)No.2413 of 2019

31-Approval of resolution plan.

(1) If the Adjudicating Authority is satisfied that the

resolution plan as approved by the committee of creditors

under sub-section (4) of section 30 meets the requirements

as referred to in sub-section (2) of section 30, it shall by

order approve the resolution plan which shall be binding on

the corporate debtor and its employees, members, creditors
including the Central Government, any State Government or

any local authority to whom a debt in respect of the

payment of dues arising under any law for the time being

in _force, such as authorities to whom statutory dues are

owed, gquarantors and other stakeholders involved in the

resolution plan.

Provided that the Adjudicating Authority shall, before

passing an order for approval of resolution plan under this

sub-section, satisfy that the resolution plan has provisions

for its effective implementation.
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(2) Where the Adjudicating Authority is satisfied that the

resolution plan does not confirm to the requirements

referred to in sub-section (1), it may, by an order, reject the

resolution plan.

(3) After the order of approval under s:’;bféécﬁqn_' 1) =
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(a) the moratorium order passed by the Adjudicating
Authority under section 14 shall cease to have effect; and

(b) the resolution professional shall forward all records

relating to the conduct of the corporate insolvency

resolution process and the resolution plan to the Board to

be recorded on its database.

(4) The resolution applicant shall, pursuant to the

resolution plan approved under sub-section (1), obtain the

necessary approval required under any law for the time

being in force within a period of one year from the date of
approval of the resolution plan by the Adjudicating
Authority under sub-section (1) or within such period as

provided for in such law,

whichever is later:

Provided that where the resolution plan contains a

provision for combination, as referred to in section 5 of the

Competition Act, 2002, the resolution applicant shall

obtain the approval of the Competition Commission of India

under that Act prior to the approval of such resolution plan

by the committee of creditors.

91. Mere plain reading o Section 31(1) shows that the power of the
Adjudicating Authority is very limited, the Adjudicating Authority before

approving the Resolution Plan which was approved by the CoC, is only

required to consider whether it needs requirements as referred under

Section 30(2) of the IBC or not ? As we have already discussed and notice

that Resolution Plan has comphed these prov131ons, thereiorb,\ we are
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92. At this juncture, we would also like to refer the latest judgment of the
Supreme Court decided on 10.03.2021 in Civil Appeal No. 2943-2944 and
ors in the matter of Kalpraj Dharamshi and Ors Vs. Kotak Investment

Advisors Ltd and Ors.. In this decision, the Hon’ble Supreme Court

reiterated the earlier decision of the Hon’ble Supreme Court in the case of

K. Sashidhar (supra) .Relevant paragraphs of that decision are quoted

below:-

146. In all the aforesaid three judgments of this Court,

the scope of jurisdiction of the Adjudicating Authority
(NCLT) and the Appellate Authority (NCLAT) has also been

elaborately considered. It will be relevant to refer to

paragraph 55 of the judgment in the case of K. Sashidhar

(supra), which reads thus:

5.5. Whereas, the discretion of the adjudicating authority
(NCLT) is circumscribed by Section 31 limited to scrutiny

of the resolution plan "as approved” by the requisite per

cent of voting share of financial creditors. Even in that

enquiry, the grounds on which the adjudicating authority

can reject the resolution plan is in reference to matters

specified in Section 30(2), when the resolution plan does

not conform to the stated requirements. Reverting to

Section 30(2), the enquiry to be done is in respect of

whether the resolution plan provides: (i) the payment of

insolvency resolution process costs in a specified manner

in priority to the repayment of other debts of the

corporate debtor, (ii) the repayment of the debts of

operational creditors in prescribed manner, (iii) the

management of the affairs of the corporate debtor, (iv) the

implementation and supervision of the resolution plan, (v)

does not contravene any of the provisions of the law for

the time being in force, (vi) conforms to such other

requirements as may be specified by the Board. The Board

referred to is established Under Sgctidfi.allisfqgj éf;_the I&B
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Code. The powers and functions of the Board have been
delineated in Section 196 of the I&B Code. None of the

specified functions of the Board, directly or indirectly,

pertain to regulating the manner in which the financial

creditors ought to or ought not to exercise their

commercial wisdom during the voting on the resolution
plan Under Section 30(4) of the I&B Code. The subjective

satisfaction of the financial creditors at the time of voting

is bound to be a mixed baggage of variety of factors. To
wit, the feasibility and viability of the proposed resolution

plan and including their perceptions about the general

capability of the resolution applicant to translate the

projected plan into a reality. The resolution applicant

may have given projections backed by normative data but

still in the opinion of the dissenting financial creditors, it

would not be free from being speculative. These aspects

are completely within the domain of the financial

creditors who are called upon to vote on the resolution

plan Under Section 30(4) of the I&B Code.

150. The position is clarified by the following observations in
paragraph 59 of the judgment in the case of K. Sashidhar

(supra), which reads thus:

59. In our view, neither the adjudicating authority (NCLT)
nor the appellate authority (NCLAT) has been endowed with the

Jurisdiction to reverse the commercial wisdom of the dissenting

financial creditors and that too on the specious ground that it
is only an opinion of the minority financial creditors.....

151. This Court in Committee of Creditors of Essar Steel
India Limited through Authorised Signatory (supra) after
reproducing certain paragraphs in K. Sasf{f&'ﬁg r (supra)

observed thus:

Ay |
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Thus, it is clear that the limited judicial review
available, which can in no circumstance trespass upon a
business decision of the majority of the Committee of
Creditors, has to be within the four corners of Section
30(2) of the Code, insofar as the Adjudicating Authority is
concerned, and Section 32 read with Section 61(3) of the

Code, insofar as the Appellate Tribunal is concerned, the

parameters of such review having been clearly laid down
in K. Sashidhar

152. It can thus be seen, that this Court has clarified,
that the limited judicial review, which is available, can in

no circumstance trespass upon a business decision
arrived at by the majority of CoC.

93. In view of the aforesaid decision, we are of the considered view that
since the power of adjudicating authority while considering the Resolution
Plan which was duly approved by the CoC is very limited and we have
already discussed that the Resolution Plan has made the provision for
payment of Insolvency Resolution Process Costs, the repayment of debt of
Operational Creditor, the management of the affairs of the Corporate
Debtor, the implementation and management of the Resolution Plan and
the plan does not contravened any provision of the law. Therefore, we have
no option but to reject the prayer of the applicant of I1A/641/2021. We
find, mno force in the contention raised on behalf of the
applicant/Operational Creditor, in our considered view the objections
raised by the Operational Creditor is not sustainable. Therefore, the prayer
of the Operational Creditor/ Applicant to direct the Resolution Professional
to induct the applicant in the CoC and also direct the Resolution
Professional to convene a CoC meeting and to pay 100% of the dues of the
applicant/Operational Creditor are hereby rejected.
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95. 1A/5334/2020:- For the reasons discussed above, in our considered

view the Resolution Plan fulfilled the requirement as referred in Section
30(2) and there are sufficient provisions in the plan for its effective
implementation as required under the proviso of Section 31 of the IBC,
therefore, in our considered view, the Resolution Plan is required to be

approved by this Adjudicating Authority.

96. Accordingly, we hereby approved the revised Resolution Plan, which
was earlier approved by the CoC by the majority vote of 100% and in view
of minutes dated 17.01.2021, we, hereby, approved the modification of
timeline of the payment of the schedule in the Resolution Plan submitted
by the Resolution Applicant.

97. The Approved Revised Resolution plan alongwith minutes dt
17.01.2021 shall be part of this order.

98.  Accordingly, the present application i.e. IA/5334/2020 filed on
behalf of Resolution Prafessiq!tgl for the approval of the revised

3\\
s
%
2 gn &) >
—C— \&' o m s ‘_—(':O/" il
Kapal ‘Kumar Vohra = Abni Ranjan Kumar Sinha
(Member Technical) (Member Judicial)

I

Deputy Registrar
National Company Law Tribynal

9 14.)_4.,-.2_}

CGO Complex, New Delhi-14An:

1A No. 5334 of 2020, IA No. 641 of 2021 and IA No. 970 of 2021
In

Company Petition (IB)No.2413 of 2019




