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ORDER
PER - ATUL CHATURVEDI, MEMBER (TECHNICAL)

1. This is a Company Petition filed under Section 9 of the Insolvency and
Bankruptcy Code, 2016 (‘the Code’) read with Rule 6 of the Insolvency
and Bankruptcy (Application to Adjudicating Authority) Rules, 2016 by
M/s. Indo Spirits (‘Operational Creditor’) duly authorized for initiation
of Corporate Insolvency Resolution Process (‘CIRP’) against M/s.
Path2way HR Solutions Private Limited (‘Corporate Debtor’).

2. M/s. Indo Spirits (Operational Creditor) having office at E- 32, Okhla
Phase-II, New Delhi - 110020. M/s Path2way HR Solutions Private
Limited (Corporate Debtor) is a Company registered under the Companies
Act, 2013 having its office at 701-702, R.G. Trade Tower, Netaji Subhash
Place, Pitampura, New Delhi - 110034. The Corporate Debtor has
Authorized Share Capital of 15,00,00,000/- (Rupees Fifteen Crore Only)
and Paid-Up Share Capital of Rs 9,37,87,500/-/- (Rupees Nine Crore
Thirty-Seven Lakh Eighty-Seven Thousand and Five Hundred Only).

3. The present Petition was filed on 23.09.2023 before this Adjudicating
Authority for the initiation of CIRP Proceedings by M/s. Indo Spirits
(Operational Creditor) against the M/s Path2way HR Solutions Private
Limited (Corporate Debtor) under Section 9 of the IB Code. The total
amount claimed in default is Rs. 4,83,56,880/- (Rupees Four Crore
Eighty-Three Lakh Fifty-Six Thousand and Eight Hundred and Eighty

Only) and interest of Rs. 39,58,749/- (Rupees Thirty-Nine Lakh Fifty-
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4.

Eight Thousand Seven Hundred and Forty-Nine Only) calculated @ 24%

per annum till date i.e. 26.12.2022 and the total amount of debt

including the interest amount of Rs. 5,23,15,629/- (Rupees Five Crore

Twenty-Three Lakh Fifteen Thousand Six Hundred Twenty-Nine

Only). The date of default is stated to be on 30.08.2022.

Facts of the case as submitted by the Ld. Counsel appearing on

behalf of the Operational Creditor.

a)

b)

d)

M/s. Indo Spirits (hereinafter referred as “Operational Creditor”) is
a partnership firm engaged in business of sale and distribution of
alcoholic beverages. M/s. Path2way HR Solutions Private Limited
(hereinafter referred as “Corporate Debtor”) is engaged in retail sale
of alcoholic beverages.

The Operational Creditor was appointed as a designated wholesaler
by several reputed manufacturers of alcoholic beverages such as
M/s. Pernod Ricard India Private Limited, B9 Beverages Private
Limited, Anheuser-Busch In Bev India Limited, NAO Spirits &
Beverages Private Limited, Fratelli Wines Private Limited, etc.

The Applicant held an L-1 (wholesale) license dated 08.11.2021
issued by the Excise Department, Government of NCT of Delhi. The
Corporate Debtor was granted a retail license (L-7Z) for retail sale of
alcoholic beverages in Zone Nos. 12 & 25 under the Delhi Excise
Policy 2021 - 22. The concerned L-7Z license was issued in favour
of the Corporate Debtor on 18.09.2021.

As per the Delhi Excise policy, all the designated retailers were
mandatorily required to place the orders for purchase of alcoholic
beverages only through the portal of the Excise Department,
Government of NCT Delhi. The said portal namely ESCIMS (“Excise

Supply Chain Information Management System”) was only
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g)

h)

accessible to the holders of valid licenses issued by Government of
NCT Delhi.

The Corporate Debtor used to place orders of alcoholic beverages
through excise portal and the Goods were delivered at various
outlets of Corporate Debtor by the Applicant herein. Based on the
supplies, Indo Spirits used to raise regular invoices upon Corporate
Debtor and the payment against the invoices used to be received via
cheques/NEFT on running ledger basis. The Operational Creditor
has given due credit of all the payments received from the Corporate
Debtor and the same is duly reflected in the Ledger account
statement maintained in the ordinary course of business by the
Applicant herein.

That several invoices were raised in the name of Corporate Debtor
towards supply of Goods by Operational Creditor. However, despite
the same being duly communicated, the dues started accumulating
in respect of the supply of alcoholic beverages made by the
Applicant.

That several attempts have been made by Operational Creditor to
approach the representatives of Corporate Debtor with respect of its
outstanding dues, however neither any satisfactory response has
been received nor has the outstanding payment been released by
Corporate Debtor.

It is pertinent to mention that the Corporate Debtor has also
admitted its outstanding debt to the tune of Rs. 7,27,03,809/-
(Rupees Seven Crore Twenty-Seven Lakh Three Thousand Eight
Hundred Nine) vide Ledger balance reconciliation between
Operational Creditor and Corporate Debtor for the period
01.05.2022 to 31.05.2022 issued on 27.06.2022.

That no steps have been taken till date by Corporate Debtor to clear

its outstanding dues. Despite acknowledgment of debt and default
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j)

of the same, the Corporate Debtor has not come forward to settle its
entire dues.

That on 30.12.2022, the Applicant issued a statutory demand notice
under Section 8 of the Insolvency and Bankruptcy Code 2016 in
Form 3 and 4 for a total outstanding debt of Rs. 5,23,15,629/-
(Rupees Five Crore Twenty-Three Lakh Fifteen Thousand Six
Hundred and Twenty- Nine) as on 26.12.2022. According to the said
demand notice, the Principal Outstanding Debt and Default amount
was to the tune of Rs. 4,83,56,880/- (Rupees Four Crore Eighty-
Three Lakh Fifty-Six Thousand Eight Hundred and Eighty) and
Interest was of Rs 39,58,749/- (Rupees Thirty-Nine Lakh Fifty-Eight
Thousand Seven Hundred and Forty-Nine) at the rate of 24% per
annum, till 26.12.2022. The said Statutory Demand Notice dated
30.12.2022 has been duly served by Speed Post and Email.
However, despite due service, the Corporate Debtor has failed to pay

the outstanding amount of admitted debt till date.

5. The Counsel for the Corporate Debtor filed its reply on behalf of the

Corporate Debtor as below: -

1.

ii.

The present reply is being filed on behalf of the Corporate Debtor
through its Authorised Representative Mr. Abhay Kumar Dubey,
duly authorised vide Directors Board Resolution dated Sth April,
2022.

The Corporate Debtor denies each and every allegation, averment
and contentions raised by the Applicant (seriatim). Furthermore, in
case of specific non traversal, nothing to be deemed as admitted.
Furthermore, it is pertinent to mention that due to the change in
counsel and closure of various office spaces, the Corporate Debtor
herein is in the process of obtaining the relevant documents which

are necessary for the proper adjudication of the instant matter.
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iii.

iv.

Vi.

vii.

It is pertinent to highlight herein is that the Operational Creditor
herein has filed an incomplete and distorted Form 5 which cannot
be entertained in the said form.

It is of utmost importance to highlight herein is that the Section -9
of the Code requires the Operational Creditor to file any record of
the Information utility confirming that there is no payment of an
unpaid debt by the corporate debtor. However, the Operational
Creditor in the instant matter has very conveniently chosen to
ignore the same.

It is pertinent to submit that the Applicant has filed the present
application for the alleged default of Rs. 5,23,15,629/- [Rs.
4,83,56,880 (Principal)+ Rs. 39,58,749 (Interest)]. Further, as per
Form 5 filed by the Applicant the date of default stated under Part
IV of the Form is 30.08.2022 however, throughout the Application,
the Applicant had failed to provide a single cogent reason as to why
30.08.2022 has been considered as the date of default.

It is submitted that as per the ledger of the Operational Creditor
itself the alleged last payment which became due on the part of the
Corporate Debtor was vide sales dates 31.07.2022. However, the
invoices raised by the Operational Creditor which has been already
annexed by the Applicant in its Application nowhere it states the
date as on when the said invoices will become due for payment on
the part of the Corporate Debtor.

It is submitted that Operational Creditor cannot issue demand
notices under both Form 3 as well as Form 4 under Insolvency and
Bankruptcy (Application to Adjudicating Authority) Rules, 2016. It
is further submitted that Code and the Rules specifically states that
the Operational Creditor has to choose to issue demand either

notice under Form 3 or Form 4 and not both.
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Viii.

iX.

It is pertinent to mention that the instant dispute emanates from a
transaction including three separate parties including the
Corporate Debtor, Operational Creditor and the third party i.e.,
Pernod Richard India Pvt. Ltd. A copy of proceedings of the civil suit
pending adjudicating before the Hon'ble Delhi High Court.

The present Application has been filed by the Applicant under
Section 9 of Insolvency and Bankruptcy Code, 2016 read with Rule
6 of the Insolvency and Bankruptcy (Application to the Adjudicating
Authority) Rules, 2016 seeking initiation of the Corporate
Insolvency Resolution Process (hereinafter referred to as "CIRP") of
the Corporate Debtor. However, the Operational Creditor
intentionally concealed the fact that there is a pre-existing dispute
between "Pernod Richard India Pvt. Ltd." and the "Corporate
Debtor." It is further submitted that the Pernod Richard India Pvt.
Ltd. is a subsidiary of Pernod Richard SA and is a multinational
alcohol beverage company. It is further submitted that the
Operational Creditor is the designated wholesaler of the M/s.
Pernod Richard India Limited. That the said third party is in the
business of bottling, manufacturing and sale of alcoholic
beverages/products in India. The Operational Creditor is the
wholesale distribution for Pernod and the Corporate Debtor herein
was in the business of retail of the products obtained by Pernod to
OC which were eventually sold forward in retail by the Corporate
Debtor.

That it is further submitted that the M/s. Pernod Richard India Pvt.
Ltd. had initiated the proceedings against the Corporate Debtor
under Order XXXVII of Code of Civil Procedure, 1908 for recovery
of Rs. 36,32,04,406/- (Thirty-Six Crores Thirty-Two Lakhs Four
Thousand Four Hundred and Six Only) before the Hon'ble High

Court, New Delhi. It is pertinent to state that the said matter is still
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pending before the Hon'ble High Court. Thus, there is a pre-existing
dispute between the Corporate Debtor and the Pernod Richard
India Pvt. Ltd. which is the manufacturer of the alcohol which was
allegedly delivered by the Operational Creditor.

xi. It is clear that it would be sufficient that a dispute that is not
hypothetical, illusory or moonshine dispute exists and such
dispute has arisen on a date prior to the date of issue of Section 8
demand notice. In the present situation, it is quite clear that the
dispute has arisen when the M/s. Pernod Richard India Pvt. Ltd.
filed plaint under Order XXXVII of Code of Civil Procedure, 1908
against the Corporate Debtor for recovery of Rs. 36,32,04,406/-
(Rupees Thirty-Six Crores Thirty-Two Lakhs Four Thousand Four
Hundred and Six Only) before the Hon'ble Delhi High Court.
However, the demand notice under Form 3 and Form 4 which was
sent by the Operational Creditor had the date as 30.12.2022 i.e.,
after the initiation of the proceeding initiated before the Hon'ble

Delhi High Court.

Analysis & Findings

6. We have heard the Learned Counsel for the Operational Creditor and
perused the averments made in the petition and also in additional
affidavits filed by the Operational Creditor. Since the registered office of
the respondent Corporate Debtor is in Delhi, this Tribunal is having
territorial jurisdiction as the Adjudicating Authority in relation to prayer
for initiation of Corporate Insolvency Resolution Process (CIRP) under
Section 9 of The Insolvency and Bankruptcy Code, 2016, against the

Corporate Debtor.
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7. The Operational Creditor regularly raised invoices, and the Corporate

9.

Debtor used to make payments through cheques/NEFT on a running
ledger basis. The Operational Creditor last supplied the goods on 31-07-
2022 as evident from the ledger (Pg. 159, Vol. I). The last payment towards
these supplies was made by the Corporate Debtor for an amount of Rs.
2,00,00,000/- (Rupees Two Crore), on 01-08- 2022 (ledger entry @Pg.
159). Complete ledger is annexed @Pgs. 32-160, Annexure- A-4. Complete
set of invoices each of which is supported by Transport Summary Report
issued by the Dept. of Excise, Entertainment & Luxury Tax, Govt. of
Delhi, is annexed after each respective invoice @Pgs. 167- 786, Anx. A-6.

Hence, the Corporate Debtor cannot dispute the receipt of goods.

Both parties used to regularly reconcile their accounts. The last
reconciliation was done on 27.06.2022 for the month of May 2022 and
the Corporate Debtor had acknowledged the pending dues of Rs.
7,27,03,809/- (Pg. 787, Vol. V). This reconciled ledger dated 27-06-2022
has been duly signed by both parties.

The date of default is 30-08-2022. As agreed between the parties and as
a standard practice between the parties, invoices had to be cleared within
30 days from the date of invoice. Hence, the 30th day from the last invoice
dated 31-07-2022 is 30-08-2022 which is the date of default (mentioned

at Pg. 16, Form-5).
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10.The Operational Creditor issued two demand notices-one under Form 3

11.

and another under Form 4 both dated 30.12.2022. This is a gross
violation of Rule 5 of the Insolvency and Bankruptcy (Application to
Adjudicating Authority) Rules, 2016, which allows only one form to be
issued based on the nature of the debt. That it is pertinent to state that
as per Rule 5 of the Insolvency and Bankruptcy (Application to
Adjudicating Authority) Rules, 2016 specifically states that "Operational
Creditor shall deliver to the Corporate Debtor, the following documents,
namely (a) a demand notice in Form 3 or (b) a copy of an invoice attached
with a notice in Form 4."
It has been submitted by the Operational Creditor that the compliance
under Section 9 (d) of the IBC is directory in nature and not mandatory.
Reliance is placed on the recent decision dated 09.02.2024 passed by the
Hon’ble NCLT, Mumbai Bench in Live Stone Through its Partner v.
Interjewel Private Limited as reported in 2024 SCC OnLine NCLT
854, wherein it has been specifically held that annexing the record of
default is not mandatory. The relevant paragraph of this judgement is
produced below:
“15. The recording of the default under regulation 20(1A) of
information utility regulations is directory in nature as section
9(3)(d) requires of furnishing of any default with the information
utility and the use of word ‘any’ signifies that annexing the

default with the application is not mandatory.
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22. The application made by the Operational Creditor is complete
in all respects as required by law. It clearly shows that the
Respondent is in default of a debt due and payable, and the
default is in excess of minimum amount stipulated under section
4(1) of the IBC, at the relevant time. Therefore, the default stands
established and there is no reason to deny the admission of the
Petition. In view of this, this Adjudicating Authority admits this
Petition and orders initiation of CIRP against the Corporate

Debtor.”

12.The Corporate Debtor for the first time brings forth a completely unrelated

factto the knowledge of the Operational Creditor and cleverly tries to
present it as a pre-existing dispute involving a Third Party (Pernord
Richard India Pvt. Ltd.). We have also perused with the Hon’ble Delhi
High Court Order where contention is totally irrelevant as the Operational
Creditor is not a party to the litigation pending between the Corporate

Debtor and a Third Party before the Hon’ble Delhi High Court.

13.The Corporate Debtor has failed to make payments towards the

acknowledged and admitted operational debt of total Rs. 5,23,15,629/-
(Rupees Five Crore Twenty-Three Lakh Fifteen Thousand Six Hundred
and Twenty-Nine) as on 26.12.2022, along with further interest @ 24%

p.a. from 27.12.2022 till actual realization, as agreed by the parties. The
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complete break-up of the operational debt due and payable by the

Corporate Debtor has been explained by way of a Tabulation Chart-:

Annexure - "A-s"

TABLLAR CHART SHOWING OUTETANDIMNG DUES AND COMPUTATION OF INTEREST

161
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|II'IITERE5T i 24 % Per annum 4ill 26.12.2022; INR 35,58, 743/- B
ITQTAL DUTSTANDING DIUES ALDNG WITH INTEREST 1 INK 5,24,15,63%: {Rupees Five Crare Twenty Three Lakh Fiftesn Thousand Six
Hundred and Tty King].

14. 1t is well settled that when the plea of a pre-existing dispute is

15.

16.

raised, the Learned Adjudicating Authority is to see whether there
is a plausible contention which requires further investigation
and that the ‘disputes’ is not a patently feeble legal argument
or an assertion of fact unsupported by any evidence. In the
present case, apart from a vague assertion of fact, no evidence or
document is on record to show case the existence of any such
dispute. Reliance in this regard is placed on Mobilox Innovation
Pvt. Ltd. v. Kirusa Software Pvt. Ltd. (2018) 1 SCC 353 at
paragraph 51 and Kay Bouvet Engg. Ltd. v. Overseas
Infrastructure Alliance (India) (P) Ltd. (2021) 10 SCC 483 at
paragraph 21.

In our considered view, the Applicant has been able to comply with all
the parameters as laid down by the Hon’ble Supreme Court in the case
of Mobilox Innovations (Supra). Further, the Corporate Debtor has not
been able to establish either a pre-existing dispute or that the demand

notice or the application under Section 9 was defective.

In view of the above facts and circumstances and the foregoing
discussion, we are satisfied that the present Applicant fulfills the criteria
laid down under Section 9 of the Code. It is accordingly, hereby ordered

as follows: -

[. The Application bearing IB-733/ND/2023, filed by the Applicant

under Section 9 of the Code r/w Rule 6 of the Adjudicating
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Authority Rules for initiating CIRP against the Respondent is

hereby admitted.

II. We also declare a moratorium in terms of Section 14 of the Code.
The necessary consequences of imposing the moratorium flow
from the provisions of Section 14(1)(a), (b), (c) & (d) of the Code.
Thus, the following prohibitions are imposed:

i.  The institution of suits or continuation of pending suits or
proceedings against the corporate debtor including
execution of any judgment, decree or order in any court of
law, tribunal, arbitration panel or other authority;

ii. Transferring, encumbering, alienating or disposing of by the
corporate debtor any of its assets or any legal right or
beneficial interest therein;

iii. Any action to foreclose, recover or enforce any security
interest created by the corporate debtor in respect of its
property including any action under the Securitization and
Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002;

iv.  The recovery of any property by an owner or lessor, where
such property is occupied by or in the possession of the
corporate debtor.

[Explanation.-For the purposes of this sub-section, it is

hereby clarified that notwithstanding anything contained in
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III.

IV.

any other law for the time being in force, a licence, permit,
registration, quota, concession, clearance or a similar grant
or right given by the Central Government, State
Government, local authority, sectoral regulator or any other
authority constituted under any other law for the time being
in force, shall not be suspended or terminated on the
grounds of insolvency, subject to the condition that there is
no default in payment of current dues arising for the use or
continuation of the license, permit, registration, quota,
concession, clearances or a similar grant or right during the
moratorium period;]”
It is made clear that the provisions of moratorium shall not apply
to transactions which might be notified by the Central Government
or the supply of the essential goods or services to the Corporate
Debtor as may be specified, are not to be terminated or suspended
or interrupted during the moratorium period. In addition, as per
the Insolvency and Bankruptcy Code (Amendment) Act, 2018
which has come into force w.e.f. 06.06.2018, the provisions of
moratorium shall not apply to the surety in a contract of guarantee
to the corporate debtor in terms of Section 14(3)(b) of the Code.
The Operational Creditor has not proposed any name for the
Interim Resolution Professional (“IRP”). Therefore, we appoint

name Mr. Anil Matta as Interim Resolution Professional (“IRP”)
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VII.

having address: His Email id is mattaassociates@gmail.com and
his Contact No. is 9811190720. His registration number is
IBBI/IPA-001/1P-P00223/2017-18/10422. Therefore, the IRP
shall file a valid Authorization for Assignment along with Written
Consent in Form-2 and Registration Certificate within 3 days of
the pronouncement of this order.

In pursuance of Section 13(2) of the Code, we direct the IRP, as the
case may be to make a public announcement immediately with
regard to the admission of this application under Section 9 of the
Code. The expression immediately means within three days as
clarified by Explanation to Regulation 6(1) of the IBBI (Insolvency
Resolution Process for Corporate Persons) Regulations, 2016.
During the CIRP period, the management of the Corporate Debtor
shall vest in the IRP/RP, in terms of Section 17 of the IBC. The
officers and managers of the Corporate Debtor shall provide all
documents in their possession and furnish every information in
their knowledge to the IRP within one week from the date of receipt
of this order, in default of which coercive steps will follow. There
shall be no future opportunity given in this regard.

The IRP is expected to take full charge of the Corporate Debtor’s
assets, and documents without any delay whatsoever. He is also

free to take police assistance and this Court hereby directs the
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VIII.

IX.

Police Authorities to render all assistance as may be required by
the IRP in this regard.

The IRP or the RP, as the case may be shall submit to this
Adjudicating Authority periodical report with regard to the
progress of the CIRP in respect of the Corporate Debtor.

The Operational Creditor shall deposit a sum of Rs. 2,00,000/-
(Rupees Two Lakhs only) with the IRP to meet the expenses to
perform the functions assigned to him in accordance with
Regulation 6 of the Insolvency and Bankruptcy Board of India
(Insolvency Resolution Process for Corporate Person) Regulations,
2016. The needful shall be done within one week from the date of
receipt of this order by the Operational Creditor. The amount
however be subject to adjustment by the Committee of Creditors,
as accounted for by IRP, and shall be paid back to the Operational
Creditor.

In terms of the Code, the Registry is hereby directed to
communicate a copy of the order to the Operational Creditor, the
Corporate Debtor, the IRP and the Registrar of Companies, NCT of
Delhi and Haryana, by Speed Post and by email, at the earliest but
not later than seven days from today. The Registrar of Companies
shall update his website by updating the status of the Corporate
Debtor and specific mention regarding admission of this

Application must be notified.
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XI. The Registry is further directed to send a copy of this order to the
Insolvency and Bankruptcy Board of India (“IBBI”) for their record.
XII. A certified copy of this order may be issued, if applied for, upon

compliance with all requisite formalities.

Sd/- sd/-
(ATUL CHATURVEDI) (MAHENDRA KHANDELWAL)
MEMBER (TECHNICAL) MEMBER (JUDICIAL)
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