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CHANDIGARH BENCH (COURT-I)

CP (IB) 108/CHD/PB/2019 & IA No. 846/2023

IN THE MATTER OF:

CORPORATION BANK (Now Union Bank of India)
Through its Assistant General Manager,

Sh K. N. Narasimha
Mangladevi Temple Road, Pandeshwar,
Mangalore- 575001

...Applicant/Financial Creditor

Versus

JINDAL SPECIALITY TEXTILE LTD.
Mandiala Kalan, P.O. Bija, Tehsil Khanna,
Ludhiana, Punjab- 141412

And in the matter of IA No. 846/2023

JM Financial Asset Reconstuction Company Ltd
(Acting in its capacity as a Trustee of JMFARC —
PNB March 2017- Trust & JMFARC- Allahabad
Bank Textile June 2017 Trust)

7t Floor, Cnergy, Appasaheb Marathe Marg,
Prabhadevi, Mumbai- 400025

Versus

1. Corporation Bank, (Now Union Bank of India)
Premises #5, New Lajpat Nagar,
Pakhowal Road, Ludhiana- 141001

2. Jindal Specialty Textile Ltd.
Mandiala Kalan, P.O. Bija, Tehsil Khanna,
Ludhiana, Punjab- 141412

...Respondent

...Applicant/ Intervenor

Order Delivered on : 07.05.2024
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CORAM:

SH. HARNAM SINGH THAKUR, HON’BLE MEMBER (J)
SH. L. N. GUPTA, HON’BLE MEMBER (T)

PRESENT:
For the Applicant : Mr. Yashpal Gupta, Advocate
For the Respondent : Mr. Aalok Jagga & Mr. APS Madaan, Advocates

For the Intervener in : Mr. Manish Jain & Ms. Divya Sharma, Advocates
IA No. 846/2023

ORDER

PER: SH. L. N. GUPTA, M(T) & SH. HARNAM SINGH THAKUR, M(J)

Corporation Bank, now Union Bank of India (for brevity, the
“Applicant”) has filed the present application under Section 7 of the
Insolvency and Bankruptcy Code, 2016 read with Rule 4 of the Insolvency and
Bankruptcy (Application to Adjudicating Authority) Rules, 2016 with a prayer
to initiate the Corporate Insolvency process against Jindal Specialty Textile

Limited (for brevity, the “Respondent”).

2. The Respondent namely, Jindal Specialty Textile Limited is a Company
incorporated on 27.05.2008 under the provisions of the Companies Act, 1956
with CIN U17100PB2008PLC031968 having its registered office at Mandiala
Kalan, P.O. Bija, Tehsil Khanna, Ludhiana, Punjab- 141412, which is within
the territorial jurisdiction of this Tribunal. The Authorized Share Capital of
the Respondent Company is Rs. 5,00,00,000/-, and the Paid-up Share Capital
is Rs.4,95,00,000/-, as per the Master Data annexed with the application.
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3. It is averred by the Applicant in the application that the total debt

granted/ disbursed to the Respondent amounts to Rs. 28,10,00,000/-, the

details of which are mentioned below:

i. Initially, overall financial facilities to the tune of Rs. 20,00,00,000/-
were sanctioned 03-01-2010 and disbursed on 14-01-2010 in the form

of Term Loan;

ii. Subsequently, the account was restructured on 27-09-2012 and
another account was created as FITL (Funded Interest Term Loan) of
Rs. 2,06,00,000 and thereby, it became Rs. 22,06,00,000/-. Overdraft

facility against Bill Discounting of Rs 4.50 Crore.

iii. As the account was not performing, the same was again restructured
on the request of the Respondent on 28-12-2013 and thereby the FITL
was reduced to 1,85,00,000/-from earlier of Rs. 2,06,00,000/- and a
Cash Credit Limit was added to the tune of Rs. 2,00,00,000/-, and also
Inland /Import Letter of Credit of Rs. 2,00,00,000/-. Thereby, as on 28-

12-2013, the total amount disbursed came to Rs. 25,85,00,000/ -.

iv.  Again on 30-06-2014, a fresh Letter of Credit (LC) was given and Rs.

2,25,00,000/- were credited.

4. The detailed particulars of the unpaid Financial Debt including the total
amount of default and the date of default as claimed by the applicant are

mentioned in Part IV of the application, which reads thus:
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Part — IV

PARTICULARS OF FINANCIAL DEBT
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S.  Thus, as per Part IV of the application (ibid), the Applicant has claimed
an outstanding “financial debt” of Rs. 52,21,54,637/- and relied on
29.04.2012 as the “date of default”. The Applicant has also stated that
thereafter, the loan was restructured on 27.09.2012. Further, on account of
default, the Account of the Respondent Company was classified as NPA on
30.09.2014, and thereafter, on 14.11.2014, the Applicant Bank issued the
notice under Section 13(2) of SARFAESI Act, calling upon the respondent and

other obligors to pay the defaulted amount.
6. To buttress its plea, the Applicant has relied on the following documents:

(i) Credit Sanction Letters dated 03.01.2010, 27.09.2012, 28.12.2013,
30.06.2014;

(ii) Agreement for Term Loan dated 14.01.2010 and 27.09.2012;

(ii) Copy of Demand Promissory Note dated 14.01.2010 and
31.12.2013 (page 143-144);

(iv) Notice under Section 13(2) SARFAESI dated 14.11.2014;

(vii) Acknowledgment of Debt by the Respondent dated 23.02.2015.
(v) Recovery Certificate issued by the DRT-III, Chandigarh in OA No.
2629 of 2017;

(vi) CIBIL report of the Respondent (page 536-672);

7. Based on abovesaid facts and the documents (ibid), the Applicant has

prayed for the initiation of CIRP against the Respondent company.

8. On issuance of the notice, the Respondent filed its reply dated
29.11.2019 and subsequently, Written Submissions dated 16.04.2024

contending mainly the following:
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8.1 The present CP is barred by limitation. The applicant has placed on
record, a recovery certificate of DRT dated 24.10.2017 and the date of filing is
stated to be 11.03.2019. Therefore, correct date of default is required to be
determined to examine the argument regarding limitation. There cannot be
two dates of default. On Page 12, the date of default is 29.04.2012, whereas
on page 39, the date of default is 01.07.2014 and NPA date is 30.09.2014. The

petition does not disclose which is the correct date of default.

8.2 The Power of Attorney dated 01.03.2001 attached with the petition, with
which the Bank contends that the signatory has the power to act on behalf of

the Bank, was prepared in 2001 whereas the IBC into existence in Dec. 2016.

8.3 The Bank has not taken consent of the other members of the Consortium.
Vide Email dated 25.09.2018, sent by Head Office-IBC of Corporation Bank to
their Branch, it is mentioned that the competent authority in the Credit
Approval Committee of the Board meeting held on 20.09.2018, has sanctioned
the proposal to initiate CIRP in the account of the Respondent, after taking
into confidence the other consortium members. However, the other Creditor
M/s JM Financial ARC, has not been taken into consideration. The consent of
the other Creditors, which is holding 83.33 % of the total credit exposure, has
not been availed by the applicant. The present petition could not have been

filed without the consent of the majority Creditors.

8.4  Perusal of the certificate of Bankers' Books Evidence Act reveals that
there is no date attached to the same. Therefore, certificate attached to the
statement of account cannot be said to be in statutory compliance of Section
2(8) or Regulation 2-A of the CIRP Regulations, 2016.
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9. In rebuttal, the applicant Bank has filed a Rejoinder dated 02.03.2021
to the reply filed by the Respondent and also, written submissions dated

15.03.2023 stating mainly the following:

9.1 Since the cause of action is continuing in nature and hence, the present
Application is not time barred at all. Further, the Corporate Debtor had
acknowledged the debt on 23-02-2015 and thereafter, Original Application
(OA) No. 2629 of 2017 (Old OA No. 649/16), for which the Recovery Certificate
was issued on 16.10.2017. In a recent judgment in Vashedo R. Bhojwani Vs.
Abhuudaya Co-operative Bank Ltd. & Anr, the Hon'ble Supreme Court held
that once the Recovery Certificate is issued, the period of limitation triggers
from the issuance of Recovery Certificate. Therefore, it is vehemently stated
that the present case is not time barred as the Recovery Certificate was issued
in the year 2017 on the acknowledged debt and in the OA filed based on the

actual debt due. The proceedings before the Recovery Officer are continuing.

9.2 As per section 6 of the code, we being the Financial Creditor of the
company can initiate the CIRP. Since the amount that is due against the
respondent stands at Rs. 52,21,54,637/-, the initiation of CIRP is well within
the ambit of law. It is most relevant to state that a huge amount of public
money is on stake since the Corporate Debtor is constantly running away from

his liability of paying off the dues to the Financial Creditor.

9.3 Whereas, the date of default is 29-04-2012 and the NPA date is 30-09-
2014. It is most pertinent to mention here that the cause of action is

continuing in nature and hence, the Application cannot be time barred.
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10. We heard the submissions of both parties and perused the pleadings on
record, including the Written Submissions filed by both parties. The
Respondent in its defence has mainly contended that a) the present petition
is barred by limitation; (b) the petition does not disclose the correct date of
default as at Page 12, the date of default is 29.04.2012, whereas at page 39,
the date of default is 01.07.2014 and NPA date is 30.09.2014; (c) there is no
specific authorisation to file the present petition as the Power of Attorney
attached with the petition is dated 01.03.2001; and (d) the Applicant Bank
has not taken consent of the other members of the Consortium. The present
petition could not have been filed without the consent of the majority

Creditors.

Per Contra, the Applicant has annexed various documents to prove the
existence of debt and default as mentioned in Para 6 of this order. During the
hearing, the Ld. Counsel for the Applicant referred to the Applicant Bank’s
Credit sanction letters, notice under Section 13(2) SARFAESI dated
14.11.2014, Acknowledgment of Debt by the Respondent dated 23.02.2015;
and Recovery Certificate issued by the DRT-III, Chandigarh in OA No. 2629 of

2017.

11. At the outset, we would like to examine the respondent’s first contention
that the present Application is barred limitation. As we have noted above, in
Part IV of the Application, the Applicant has relied on 29.04.2012 as the “date
of default”. The Applicant has also stated that thereafter, the loan was
restructured on 27.09.2012. Further, on account of default, the Account of
the Respondent Company was classified as NPA on 30.09.2014, and

thereafter, on 14.11.2014, the Applicant Bank issued the notice under Section
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13(2) of SARFAESI Act, calling upon the respondent and other obligors to pay

the defaulted amount.

During the arguments, the Applicant also referred to the Acknowledgment of
Debt by the Respondent dated 23.02.2015 for the specific purpose of

limitation. The same is reproduced below for the sake of immediate reference:

um*ﬂurmapunjm e W 406815
[:! ACKNOWLEDGSEMENT OF DEBT / LIABILITY BY THE BORROWERS

From,

e T BRE ATy TR T ILES ATR-

O T X A N I T,
e ERBH A AL CPRD

Tn,

The Branch Manager,
Corporalion Bank,
Ludhiana Branch

Sub: My NOUF e T o T Alc Moo, JEsveld 1Fooe)

Drzar Sir,

I{WWe, hereby, confirm and acknowledge for the purpase of secton 18 of the Limnitation
T Act, 1953 myleur joint and sswveral liabllity undar the abawe Tacllily availed by me f us in

respect of which the balance ovistanding es an ,....... -2 - 24 =

Rs. IEEELe tif b inclusive of interest .rch*\rgas |;|E||;||:p_-d up to.. 3,! LR

which Shall remain In full fovee and virtue slong with all ether ducumems. gecurlbes and

agresmenis Inclisding Marinage.

Yours faihfufly,
.-_;1;_? R
o -t

Place: l_udhlana
Date: . .27. ©3 .10
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Further, during the course of arguments, the Applicant also referred to the

“Recovery Certificate” dated 24.10.2017 issued by the DRT-III, Chandigarh
vide order dated 16.10.2017 in OA No. 2629 of 2017 (page 04-15 of
Compliance Affidavit dated 15.04.2024). The relevant extracts of the said
Recovery Certificate No. 2265 of 2017 (which was taken on record vide order

dated 16.04.2024) are reproduced below for an immediate reference:

SEor aeeit siEraEreT—I. =TS | Fad
DEBTS RECOVERY TRIEWRLAL-NL, GHAHE.EAFJ{;—L.RH
IN THE DEBTS RECOVERY TRIBUNAL-XIL, CHAMNDIT
PRESIDING QSFFICER: SHRIL SAMIEEW MMAGD
rae. =2 19—
ok - 2= ] L= 13-
(oertificabe wnder bhe Swbh Sectlan X2 of Sectiaon 19 of Ehe

Smcovery of Dekts Cue o Banks and Floancial Act 19393 [T
51 af 1993}

Hecoyery Cortificate
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Sranch Head Sh. adabala Seshaglr Rao Soauthorizad QfFicer
R sppllcant Bank
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Road, Ludhlana through ks Director Sandssp Jindal, S48

washgal Jindal. I
o madrees: 1-B-1-980/26, Opg. Polloe Uines, Ondl 'I..l‘nEE_.l

Ludhiana. ‘_.-"::- e
2. =h. Sandeep Jindal, Sfe Yashpal Jimdal, Directos of (7

ffs dJindal Spedalty Textlles Lwd., RJ/a 1-B-1-SB0/28, :::-pp.~|-::_ 1

Palice Lines, Civll LInes, Ludhlana.

= =h. washpal Jindal, S Jagdlsh Fal Jimdal, director oF |
s Jindal Specialty Textlles Litd., RS 1-B-1-9B07525, Gpp_,l

Paolice Lines, Ciwll Lines, Ludhiame.

E =h. Aajincer Jndal Sfo Jagdish Ral JIindal, diracoor af

Myrs Jindel Spedaelttoy Taxtiles Led., PUo 1-B-1-SEO0/24, OpE.

= B0 Bt e = s
ERTIFIED SrEy
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On perusal of the aforesaid documents and pleadings, we find that the present
application filed by the Applicant Bank is well within the limitation period in

the following manner:

S. No. Documents Dated Period of
Limitation till
1. “Date of default” relied by 29.04.2012 | 28.03.2015
the Applicant
2. Date of classification of|30.09.2014 |29.09.2017
account of CD as NPA
3. Acknowledgement of Debt |23.02.2015|22.02.2018

by the Respondent (page
426 of petition-Vol. 2)

4. Recovery Certificate No.|24.10.2017 | 23.10.2020
2265 of 2017 issued by the
DRT-III, Chandigarh vide
order dated 16.10.2017 in
OA No. 2629 of 2017

4. Date of Filing of Present 11.03.2019
Application

In view of the aforesaid discussion, we find that the present application
filed by the Applicant Bank is well within the limitation period and

maintainable.

12. Now, we examine the second contention of the Respondent that the
Application does not disclose the correct date of default as on Page 12, the
date of default is 29.04.2012, whereas on page 39, the date of default is
01.07.2014 and date of NPA is 30.09.2014. As we have noted above in para 5,
in Part IV of the Application, though the Applicant has clearly relied on
29.04.2012 as the “date of default”, we are aware that in terms of the recent
judgement dated 25.04.2024 of Hon’ble NCLAT’s in Company Appeal (AT)
(Ins) No. 1589 of 2023 Milind Kashiram Jadhav vs State Bank of India &
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Anr., the date of NPA classification too can be taken as the valid "Date of

Default" for initiating insolvency proceedings. The conclusions of judgement

of Hon’ble NCLAT (Supra) reads thus:

“Conclusions:

74. The loan accounts of the Corporate Debtor were officially classified
as Non-Performing Assets (NPA) on September 27, 2019, following 90
days of non-payment, thereby triggering a default event. Despite
subsequent partial payments made by the borrower, the NPA status
and default persisted, indicating a continuous state of default.
Consistent with established judicial precedents and the specific
circumstances of the case, the date of NPA classification serves
as the valid "Date of Default” for initiating insolvency
proceedings. Even after the NPA classification, the borrower remained
in default. Consequently, September 27, 2019, the date of NPA
classification, stands as the 'date of default” under the
Insolvency and Bankruptcy Code (IBC), superseding any
subsequent events, such as the loan recall notice issued on
August 18, 2020. The Adjudicating Authority's decision to admit the
Bank's application for initiating Corporate Insolvency Resolution
Process (CIRP) against the Company was apt and in accordance with
the provisions of the IBC. There are no discernible flaws in the orders
issued by the Adjudicating Authority; hence, they are upheld without
any alteration. Appeal is dismissed. No costs are imposed in this

matter.”

Thus, in terms of the judgement (supra), the date of NPA classification
serves as the valid "Date of Default" for initiating insolvency proceedings,
and therefore, the Respondent’s contention that the petition itself does not

disclose the correct date of default stands negated.
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13. Now, we would like to examine the respondent’s third contention that
the Petition is not maintainable because it has not been filed by the duly
authorised person i.e. there is no specific authorisation to file the present
petition as the Power of Attorney attached with the petition is dated
01.03.2001. In this backdrop, we refer to the document placed by the

Applicant Bank i.e. “Power of Attorney” dated 01.03.2001, which reads thus:

HEAD OFFICE
MANGALORE.

POWER OF ATTORNEY

Cateposy - O

2> Wo all to whom these presents shall come, corporation

Bank a Benking Company, constited under the Banking Compavies {&cquisitbon sod Transfer of UnSenakings)

Ack I9E0 Act Mo 40 of 1980 having their Head OIMce al Mangalare (beseirafier called ths “Emmnk’}y SEND
GREETINGS :

¥IDereRS sui.. M Haradinda,

e BT GE e L. RECC e T RS g, i TRt 2. e 20

of the Bank and the Bank is desircus in onder 1o enable him B benier 10 dischrige his duliss and excrcise e
powers Belenging w0 his offios and ctherwise of appainting him their Aticomey for the purpesss hersanalier
mendosed and granting g kim e pawers and authegitics kescicafier spocifizd,

fotw  knoiw pe anb these pregents WIHNESS pu me

Bank DOTH  HEREDY  NOMINATE. CONSTITUTE  AND  APPOINT the swid
Sud oy LY T i o

- . ] Lrwzkr irue and

taedial Adtorney 1o do and transace the acis, desds, soers and things hereinafizr menGoned, provided ahwsys e
cach af lhe acts, deeds, raalbess ad things be dome or pedfommed singly o joimidy =5 herelsa Reementicesd thal is w

SEY I=
SINGLY 1o dao all or 2ny of the [oflovwing acls, deeds or Lhings, ¥z :-
TAR
1, Ta comply wilh andfor canze to be complied with all sistusary tequicsments 2Tacting tbe Bard ".E!i"gd:r* —- _‘}f
the Companies Act, 1556 or the Banking Fegulatnon A, 1943 oo e Bezorve Dank of 1edil A ¥, ar “‘*«1
any siapaicy modificaticn ar re-esaciment thereol or under any ather Act, Crimmmes) Rulfs urG:E‘i_"t"i_"-& el
havitg the faros of law o mny pl:ln: or p]a:rq where e Bank cow camics on or may hﬂwﬁ:ﬁ'ﬁmﬁd{ﬁﬁ " = " ;
husiness, whels within or catsids [hdia T [ i

L_READ. BD:- 3H2 5
b

A
[T TR
'-':" =t ,.Qn. -
g"‘?" oF :pl. "
XXXX XXXX XXXX XXXX
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Further, the Applicant Bank has also placed on record the Circular Resolution

dated 12.12.2017, which reads as follows:

' . i Acnexurc— D
CORPORATION BANIC
CIRCULAR RESOLIITION

Subject: lusolvency ond Bantry '

: 1 r ol Bio pley Resolution Process xnder Insobvency and

Bankroptey Cade Iﬂf:lﬁ- Aulkorlsiag officers in Seale IV and zbove de represent- the
Baak before Nationnl Company Law ‘Trlbunal (NCL'E).

Wik

(Office Note Ref, No, PAD/ IR/BN/ 100/2017-18 dated 11.12.2617)
of Scale mLEEEDTMT ’thr:‘-pfﬁpnsul for autherizing all the Officer(s) in the Rank
Company Lo 2 l_a:gr ta swamlly_suan. seal and file any application before 1the Mational
Bont ﬂls::l' - ﬁn ina] [NCLT) and olso to represent hefore NCLT on behalf of the
il w;:f%n of the provisions of Insolvency Resalution proecss or Liguidation of any

" ~oniplny or sy other matier connected therelo and to Like any steps required
under the provisions of the Insolvency and Banknuptey Code 2016 read wilh the powers

confemed under Clouse Mo, 268 29 aof the G neral i i
| F & ! i
* . i . B i- Power o fornay iszued 1o them

Sdf- ' Edf. Sdr-
(JAT KUMAR GARG) (GOPAL MURLI BHAGAT)  (MANISH G
E GUPTA
MANAGING DIRECTOR & EXECUTIVE Dmnc'r@nn grﬁamon J
CEQ "DATE: 11122017 DATE: 12.12.2017

DATE: i1,122017

Sdi- ' sar ] Sd-
(PRADYUMNMA ILJENA)  (DEVERAKONDA (PRLADEEF EANMAR JATY
DIRECTOR BIPTIVILASA) DIRECTOR '
DATE: 12.12.2017 DIRECTOR DATE: 12422017

DATE: 17.12.2017
Bdf- _
(CHITRA GOURI EALY |
DIRECTOR, '

DATE: 12.12.2017

{7 DEC 2407

Thus, on perusal of the Power of Attorney read with the Circular Resolution
dated 12.12.2017 of the Applicant Bank, this Bench finds no merit in the

contention raised by the respondent in this regard.
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14. The fourth objection raised by the Respondent is that the Bank has not

taken consent of the other members of the Consortium, and therefore, the

present petition could not have been filed without the consent of the majority
Creditors in the Consortium. Whereas the Applicant Bank has argued that as
per the code, a Financial Creditor can initiate the CIRP against a Corporate
Debtor/Respondent, which has defaulted in paying a debt that has become
due and payable but not repaid. Here, we refer to Section 7 (1) of the IBC,
2016 which reads as follows:

“A financial creditor either by itself or jointly

with 1Jother financial creditors, or any other person on behalf of

the financial creditor, as may be notified by the Central Government]
may file an application for initiating corporate insolvency resolution
process against a corporate debtor before the Adjudicating Authority

when a default has occurred.”

(Emphasis placed)

In this context, we refer to the judgment in Ferro Alloys Corporation Ltd. V.
Rural Electrification Corporation Ltd. Company Appeal (AT) (Insolvency)
No. 92 of 2017, in which the Hon’ble NCLAT has held that Consortium of
Banks have no role to play at the time of the admission of the application

under Section 7 of the Code. The relevant para of the judgement reads thus:

“14. Therefore, it is clear that if the Adjudicating Authority is satisfied
that there is a 'debt’ and 'default’ and otherwise if the application is
in order is bound to admit the application. It is a 'corporate debtor'
who can only point out that it does not owe any debt either in law or

in fact, which is not the case of the 'corporate debtor'. 'Corporate
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debtor' can also take a plea that the application has been filed by a
person who is not a 'financial creditor' but such issue having not
raised, the consortium of banks have no role to play at the time
of admission of application under Section 7 of the I&B Code.
The role of banks comes if they file claim after the admission
of an application and when they are accepted as a financial
creditors' and made members of the 'Committee of Creditors'in
terms of Sections 27 and 28 of the I&B Code. Such claims are
looked into by the 'Resolution Professional’ only after admission of the
application under Section 7 or 9 or 10 and the order of moratorium

was passed by the Adjudicating Authority.”

(Emphasis placed)
Thus, from a bare perusal of the provision under Section 7 of IBC, 2016 read
with the judgement (supra) of Hon’ble NCLAT, it can be inferred that a
Financial Creditor either by itself or jointly, with other financial creditors can
file a Section 7 application. Moreover, admittedly the corporate debtor has
offered one-time settlement to the Applicant Bank and also made a part-
payment towards the OTS scheme (which failed as per the Applicant Bank),
therefore, the Corporate Debtor is estopped by its own act and conduct to take
this plea. Thus, we find no force in the contention of the Respondent that
the Applicant Bank could not have filed the present petition without the

consent of the other consortium members and hence, rejected.

15. Furthermore, from the pleadings and record of proceedings, we notice
that the Respondent Company itself had proposed to the Applicant Bank for

a one-time settlement of its dues. Even on the last date of hearing, the Ld.
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Counsel for the Respondent submitted that part-payment of Rs. 04 Crore
approximately, as per the OTS has been paid to the Bank, however, the Bank
maintained that OTS has failed. We are aware that an offer of OTS itself in
terms of the judgment of the Hon’ble Supreme Court in “Dena Bank (now
Bank of Baroda) vs. C. Shivakumar Reddy and Anr.” is an acknowledgment
of debt. The relevant para of the judgment (supra) dated 04.08.2021 reads

thus:

“141. Section 18 of the Limitation Act cannot also be construed with
pedantic rigidity in relation to proceedings under the IBC. This
Court sees no reason why an offer of One Time Settlement of
a live claim, made within the period of limitation, should not

also be construed as an acknowledgment to attract Section

18 of the Limitation Act. In Gaurav Hargovindbhai Dave (supra)
cited by Mr. Shivshankar, this Court had no occasion to consider
any proposal for one time settlement. Be that as it may, the Balance
Sheets and Financial Statements of the Corporate Debtor for 2016
2017, as observed above, constitute acknowledgement of liability
which extended the limitation by three years, apart from the fact
that a Certificate of Recovery was issued in favour of the Appellant
Bank in May 2017. The NCLT rightly admitted the application by

its order dated 21st March, 2019”.
(Emphasis placed)
16. Thus, in terms of the abovementioned discussion, we find that the

petitioner Bank has been able to successfully establish the debt and default
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beyond doubt on the part of the Respondent in repayment of its financial

debt.

17. In the sequel to the above and the given facts and circumstances, the
present Application being complete and the Applicant having established the
default on the part of the Respondent in payment of the Financial Debt for
an amount being above the minimum threshold limit, the present
Application is admitted in terms of Section 7(5) of the IBC and
accordingly, the Moratorium is declared in terms of Section 14 of the
Code. As a necessary consequence of the Moratorium in terms of Section
14(1) (a), (b), (c) & (d), the following prohibitions are imposed, which must be

followed:

“(@) The institution of suits or continuation of pending suits or
proceedings against the Respondent including execution of any
judgment, decree or order in any court of law, tribunal, arbitration

panel or other authority;

(b)  Transferring, encumbering, alienating or disposing of by the
Respondent any of its assets or any legal right or beneficial interest

therein;

(c) Any action to foreclose, recover or enforce any security interest
created by the Respondent in respect of its property including any
action under the Securitization and Reconstruction of Financial Assets

and Enforcement of Security Interest Act, 2002;
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(d)  The recovery of any property by an owner or lessor, where such

property is occupied by or in the possession of the Respondent.”

18. As proposed by the Applicant, this Bench appoints Mr. Ashish Agarwal
as IRP having Registration No. IBBI/IPA-001/IP-PO0688/2017-18/11165

Email ID: ashishagarwalca@gmail.com subject to the condition that no

disciplinary proceedings is pending against the IRP so named and disclosures
as required under IBBI Regulations, 2016 are made by him within a period of

one week of this Order. This Adjudicating Authority further orders that:

Mr. Ashish Agarwal, as an IRP having Registration No. IBBI/IPA-001/IP-

P00688/2017-18/11165, Email ID: ashishagarwalca@gmail.com is

directed to take charge of the CIRP of the Respondent with immediate
effect. The IRP is further directed to take the steps as mandated under the

IBC specifically under Sections 15, 17, 18, 20, and 21 of IBC, 2016.

19. The Applicant is directed to deposit Rs.5,00,000/ - (Five Lakhs) only with
the IRP to meet the immediate expenses. The amount, however, will be subject
to adjustment by the Committee of Creditors as to be duly accounted for by

IRP and shall be paid back to the Applicant.

20. A copy of this Order shall immediately be communicated to the
Applicant Bank, the Respondent Company, IBBI, the IRP named above by the

Court Officer/Registry of this Tribunal.

21. Accordingly, the present petition stands admitted and disposed of

accordingly.
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IA No. 846/2023

22. Now, we deal with IA No. 846/2023. This application has been filed by
the Applicant - JM Financial Asset Reconstruction Company Ltd Limited under
Section 60(5) of the Insolvency and Bankruptcy Code, 2016 praying to intervene
in CP (IB) No.108/Chd/Pb/2019 and permit to assist the Tribunal. As in the
instant case the rights of the Applicant being adversely impacted. Per contra,
the Petitioner in CP (IB) No.108/Chd/Pb/2019 has opposed the application on
the ground that the Applicant herein has no locus standi to file the present
application, merely by submitting an offer of Rs. 4 Crore only against the

outstanding payment of Rs. 52,21,54,637 /- against the Corporate Debtor.

23. In this context, we refer to the judgment of the Hon’ble Principal Bench
NCLT, New Delhi in Company Petition No. (IB)-264/(PB)/2023 Go Airlines
(India) Limited, in which the issue of third party intervention has been

discussed at length. The relevant para of the judgment (supra) reads thus:

“23. Undisputedly, before the commencement of CIRP, an Application under
Sections 7 and 9 are in personam i.e., a litigation between two parties,
where notice to the Respondent/Corporate Debtor is a matter of right.
Usually, there are no other parties as Respondent other than the Corporate
Debtor in Section 7 and 9 applications. There are various instances, where
the Hon’ble NCLAT and this Adjudicating Authority prohibited the
intervention of other parties/ Creditors in Section 7 or Section 9 Application
on the ground that they are not necessary parties to the Application. The

instances of such Judgements are given below:
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(i) Hon’ble NCLAT in its Judgement dated 18.02.2021 in the matter of
“Vekas Kumar Garg vs. DMI Finance Pvt. Ltd. & Anr.” in Company
Appeal (AT) (Insolvency) No. 113 of 2021 with respect to the right of
a third party to intervene in a Section 7 Application at a pre-admission

stage, held as reproduced overleaf:

“3. After hearing learned counsel for the Appellant and going
through the record, we are of the view that the ground projected
by the Appellant in his capacity as Resolution Professional of NDL
for seeking impleadment in CP [B2115/ND/2019 pending
consideration before the Adjudicating Authority does not warrant
impleadment of Appellant as party Respondent. In an application
under Section 7, the Financial Creditor and the Corporate Debtor
alone are the necessary party and the Adjudicating Authority is,
at the pre-admission stage, only required to satisfy itself that there
is a financial debt in respect whereof the Corporate Debtor has
committed a default warranting triggering of CIRP. The
Adjudicating Authority is required to satisfy itself in regard
to there being a financial debt and default thereof on the
part of the Corporate Debtor besides the application being
complete as mandated under Section 7(5) of the ‘I&B Code’
and then pass an order of admission or rejection on merit
as mandated under sub-section (4) of Section 7 within 14
days. No third party intervention is contemplated at that

stage.
(Emphasis added)

(i)  NCLT Delhi Court-II, in the matter of “SREI Infrastructure
Finance Limited Vs M/s. Alstrong Enterprises India Private
Limited”, while deciding an Application IA-1615/2021 filed by Punjab
National Bank opposing a Section 7 Application, observed vide order

dated 02.07.2021 that:
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“10. We further notice that under the scope of Section 7 of IBC,
2016, the third person is not a necessary party. Only the
Financial Creditor and the Corporate Debtor are the

necessary party in these proceedings.

11. We further notice that the applicant has filed this application
under Section 60(5) of IBC, 2016. Admittedly, the IB/913/2020
has not been admitted as yet. Therefore, in our considered
view, the applicant is not a necessary party and even their
prayer, which has been made under Section 60(5) of the IBC,

2016, cannot be allowed.”

(Emphasis added)

24. In view of the aforesaid discussion, we find that the Applicant has no

locus to intervene in the CP (IB) No.108/Chd/Pb/2019.

25. Accordingly, the IA No. 846/2023 is dismissed.

Sd/- Sd/-
(L. N. GUPTA) (HARNAM SINGH THAKUR)
MEMBER (T) MEMBER (J)
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