
THE NATIONAL COMPANY LAW TRIBUNAL 

COURT VI, NEW DELHI 

IA 1960/2024 

 IN 

Company Petition No. (IB) – 429/(ND)/2022 

 

Under Regulation 45 (3)(a) r/w Regulation 32(e) of 
IBBI (Liquidation Process) Regulations, 2016. 

 
 

IN THE MATTER OF: 
 

ACHIEVER INFRATECH LIMITED                                        

 
                                                         …. Financial Creditor 

Versus  

 

M/S. BANYANTREE INFRADEVELOPERS PVT. LTD 

                                                               .… Corporate Debtor 

AND IN THE MATTER OF-  
 

MR. DEVENDRA UMRAO 

LIQUIDATOR 

M/S BANYANTREE INFRADEVELOPERS PVT. LTD 

 

                                                              .... Applicant 

 

CORAM: 

SHRI. MAHENDRA KHANDELWAL, HON’BLE MEMBER (JUDICIAL) 

SHRI RAHUL BHATNAGAR, HON’BLE MEMBER (TECHNICAL) 
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Appearance –  

PRESENT:  

For the Petitioner/Financial Creditor   :  

For the Liquidator                                :    Adv. Abhishek Parmar.  

For the Respondent/Corporate Debtor : 

ORDER 

PER- MAHENDRA KHANDELWAL, MEMBER (JUDICIAL) 
 

Order Pronounced on: 10.09.2024 

 

1. The present I.A. No. 1960/2024 has been preferred by the Liquidator 

qua the Corporate Debtor, (hereinafter referred to as, the ‘Applicant’) under 

Regulation 45(3)(a) r/w Regulation 32(e) of IBBI (Liquidation Process) 

Regulations, 2016. The reliefs sought by the Applicant reads thus: 

a) Allow the present application in the interest of stakeholders by taking 

on the present Final Report submitted by the Liquidator and 

accordingly liquidation proceedings against the corporate debtor 

namely Banyantree Infradevelopers Private Limited may be closed 

under Regulation 45(3)(a) read with Regulation 32(e) of IBBI 

(Liquidation Process) Regulations, 2016 by including the name of 

Acquirer/ Successful Bidder; 

b) Declare all outstanding liabilities, dues payable, action against the 

corporate debtor prior to the date of acquisition shall be extinguished 

in term Section - 32A of the Code and the new management to start 

the operations from clean slate; 

c) Pass such other or further Order/ Order(s) as may be deemed fit and 

proper in the facts and circumstances of the instant case.” 
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2. Stating succinctly, the underlying main Petition CP (IB)- 

429/ND/2022 was filed by ACHIEVER INFRATECH LIMITED against the 

Corporate Debtor namely, M/s BANYANTREE INFRADEVELOPERS PVT. 

LTD under Section 7 of IBC, 2016, which was admitted in terms of the 

Order dated 21.10.2022 passed by this Adjudicating Authority. The order 

dated 21.10.2022 directed initiation of the corporate insolvency resolution 

process (“CIRP”’) in respect of Banyantree Infradevelopers Private Limited 

(“CD”) and appointed Mr. Devendra Umrao as the interim resolution 

professional (“IRP”) under the provisions of the Insolvency and Bankruptcy 

Code, 2016 (“IBC”). 

 

3. The IRP made public announcement in Form A dated 02.11.2022 

inviting claims from the creditors of the CD, after verifying and collating 

the claims received from the creditors, constituted the committee of 

creditors (“CoC”) of the CD in accordance with the provisions of the IBC. 

The IRP convened the first meeting of CoC on 22.11.2022 and therein, IRP 

was confirmed to act as Resolution Professional. 

 
 

4. In the 2nd meeting of creditors held on 19.12.2022, CoC members 

approved publication of Form G. The RP issued invitation for expression of 

interest (“EOI”) for submission of the Resolution Plan for the CD from 

interested and eligible prospective resolution applicants (“PRAs”) in Form- 

G on 20.12.2022. The last date for submission of EOI was 04.01.2023. In 

response to such Form- G, 3 EOIs were received before last date of EOI. 

However, none of the PRAs submitted any resolution plans. 
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5. In the 4th meeting of creditors, when no Resolution Plan were 

received from any of the PRAs, members of CoC decided not to re-publish 

Form-G again, rather approved the agenda for initiation of Liquidation 

Process. Accordingly, application for initiation of liquidation process having 

IA No.2348 of 2023 was filed by the applicant. After being duly heard, this 

Hon’ble Tribunal passed an order dated 13.07.2023 initiating liquidation 

process of the CD and appointed applicant to act as liquidator. 

 
 

6. The applicant, after constituting the Stakeholder Consultation 

Committee, conducted 1st meeting of stakeholders on 20.07.2023, wherein 

SCC approved the recommendations made under Regulation 39 (C) (1) of 

CIRP Regulations, 2016 for sale of corporate debtor as going concern. 

 

7. The details of the Liquidation Process in FORM H COMPLIANCE 

CERTIFICATE [Under Regulation 45(3) of the Insolvency and Bankruptcy 

Board of India (Liquidation Process) Regulations, 2016] are as under-: 
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8. The applicant, in order to discharge his duties mentioned under 

Section 35 of the Code and in accordance with Regulation 32A of the 

Liquidation Regulations, issued sale notice dated 10.10.2023 for e-auction 

for sale of corporate debtor as going concern to be conducted on 

07.11.2023, at a reserve price of Rs. 89,44,962/-. The E-auction was 

successfully conducted on 07.11.2023, and Mr. Yash Sharma was the 

highest bidder at a bid price of Rs. 90,44,962/ (Rounded off to the nearest 

rupee) and was immediately notified as Successful Bidder by the e-auction 

service provider. 

 

9. That the successful bidder by way of transfer, deposited the bid amount of Rs. 

90,44,962/- (Rupees Ninety Lakh Forty Four Thousand Nine Hundred Sixty Two only) 

as per the following table: 

 

 

 

10. That the distribution of the proceeds or amount realized by sale of corporate 

debtor as a Going Concern has been done strictly in accordance with the provisions of 

the Code, and rules and regulations made thereunder and the Distribution made to the 

stakeholder is as below: 
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11. Pursuant to conclusion of E-auction, successful bidder was issued 

Letter of Intent dated 10.11.2023 and had also submitted complete 

payment as per terms of E-auction document.  

 

12. That the liquidator after receiving the complete payment as per terms 

of LOI and the approval of acquisition scheme from the stakeholders in 5th 

SCC meeting, issued sale certificate dated 07.03.2024 to the 

acquirer/bidder namely Mr. Yash Sharma. Accordingly, the acquirer gave 

his acceptance consent to such sale certificate on 07.03.2024 and 

subsequently acquisition of corporate debtor from liquidator on 

07.03.2024. 

 

13. The members of SCC in the 5th SCC Meeting duly approved the 

Acquisition Scheme as submitted by the successful bidder, and hence 

applicant has filed the present application for closure of liquidation 

process. 

 
 

14. The liquidator after receiving the complete payment as per terms of 

LOI and the approval of acquisition scheme from the stakeholders in 5th 

SCC meeting, issued sale certificate dated 07.03.2024 to the successful 

bidder. Accordingly, the acquirer gave his acceptance consent to such sale 
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certificate on 07.03.2024 and subsequently took acquisition of corporate 

debtor from liquidator on 07.03.2024. 

 

15. The applicant submits that none of the property/assets belonging to 

the corporate debtor remains to be sold, since the corporate debtor has 

been sold as going concern. 

 
 

16. The Audited Receipt and Payment A/C for the liquidation period 

starting from 13.07.2023 to 06.03.2024 has been prepared in accordance 

with the IBBI (Liquidation Process) Regulations, 2016 by the Auditor 

appointed by the Liquidator namely M/s Vipin Aggarwal Kudsia and 

Associates, Chartered Accountants. 

 

Analysis and Findings – 

 

17. We have perused the documents placed on record by the Applicant 

tendered by the Counsels for the Applicant. 

 

 
18. The applicant submits that none of the property/assets belonging to 

the corporate debtor remains to be sold, since the Corporate Debtor has 

been sold as going concern. 

 
19. The distribution of the proceeds or amount realized by sale of 

corporate debtor as a Going Concern has been done strictly in accordance 

with the provisions of the Code, and rules and regulations made 

thereunder and the distribution made to the stakeholder on 19.01.2024 to 

Achiever Infratech Limited amount to Rs. 90,44,962/-. 
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20. The Final Report is submitted by the Liquidator and accordingly 

liquidation proceedings against the Corporate Debtor namely Banyantree 

Infradevelopers Private Limited is closed under Regulation 45(3)(a) read 

with Regulation 32(e) of IBBI (Liquidation Process) Regulations, 2016 by 

including the name of Acquirer/ Successful Bidder; 

21. The reliefs under Section 32A are available to the Corporate Debtor 

(SRA) in the case of Approval of Resolution Plan. However, the situation 

with respect to the sale of Corporate Debtor as Going Concern in the 

Liquidation Process is very much similar to take over of the Corporate 

Debtor through the Resolution Plan by the SRA. Hence drawing the analogy 

from the Resolution Plan, the Acquirer of the Corporate Debtor as Going 

Concern during the Liquidation Process should be entitled to the same 

immunity as granted to the SRA after approval of Resoltion Plan under 

Section -32A. 

 

22. The Hon’ble NCLAT in the case of M/s Shiv Shakti Inter Globe 

Exports Pvt. Ltd. Vs. KTC Foods Pvt. Ltd., in Company Appeal (AT) 

(Insolvency) No. 650 of 2020-: Paragraph -22 has held as below-: 

“22.  It is no longer Res Integra that while approving a ‘Corporate 

Debtor’ sale as a ‘going concern’ in Liquidation Proceedings 

without its dissolution in terms of Regulation 32(e) of the 

Liquidation Process Regulations, 2016, it is essential to see that 

the ‘Corporate Debtor’ is not burdened by any past or remaining 

unpaid outstanding liabilities prior to the sale of the Company as 

a ‘going concern’ and after payment of the sale proceeds 
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distributed in accordance with Section 53 of the Code. The 

Impugned Order in I.A. 889 of 2020 is modified to the extent that 

the sale of the first Respondent as a ‘going concern’ is upheld and 

the direction sought for in prayer (c) & (e) in CA No. 1189 of 2019 

seeking extinguishment of past/remaining unpaid outstanding 

liabilities including contingent liabilities, prior to the sale as a 

‘going concern’, after payment of sale proceeds distributed in 

accordance with Section 53 of the Code, is allowed.” 

 

23. Hence in the light of the above the liquidation process is hereby 

approved to be “closed” without dissolving the corporate debtor under 

Regulation 45(3) of the “IBBI Liquidation Regulations, 2016 for closure of 

liquidation process” without dissolving the Corporate Debtor and hence, 

the Corporate Debtor will function under the same name and corporate 

identification number. It is also declared that all outstanding liabilities, 

dues payable, action against the corporate debtor prior to the date of 

acquisition shall be extinguished as has been mentioned in Para-21 of the 

order. 

24. Under Regulation 45A Insolvency and Bankruptcy Board of India 

(Liquidation Process) Regulations, 2016, the Liquidator is directed to 

preserve a physical or electronic copy of the reports, registers, books of 

account. The liquidator shall preserve electronic copy of all records 

(physical and electronic) for a minimum period of eight years and a physical 

copy of records for a minimum period of three years. 
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25. File be consigned to the Record Room. 

 

26. Consequently, this Adjudicating Authority allows the application 

filed by the applicant. 

   

             -SD/-                                                 -SD/- 

(RAHUL BHATNAGAR)                            (MAHENDRA KHANDELWAL) 

MEMBER (TECHNICAL)                                     MEMBER (JUDICIAL) 

 


