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NARESH SALECHA, MEMBER (TECHNICAL)

1.  The present Appeal has been filed by Yes Bank Limited (in short ‘the
Original Appellant/ Financial Creditor) under Section 61 of the Insolvency &

Bankruptcy Code, 2016 (in short ‘Code’) in Company Appeal (AT) (Insolvency)
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No. 1052 of 2022 against the Impugned Order dated 13.06.2022 passed by the
National Company Law Tribunal, Allahabad Bench, Prayagraj (in short
‘Adjudicating Authority’) in CP (I1B) No. 05/ALD/2022 .
2. An LLA. No. 991 of 2023 was filed under Rule 11 r/w Rule 31 of the
National Company Law Appellate Tribunal Rules, 2016 by J.C. Flowers Asset
Reconstruction Private Limited ( in short the Appellant) seeking its substitution
as the Appellant/ Financial Creditor in place of Yes Bank on the virtue of an
assignment agreement executed between the J.C. Flowers Asset Reconstruction
Private Limited and the Axis Bank on 16.12.2022 for the loan given to the
Corporate Debtor by the Yest Bank which has been assigned to the Applicant.
The Application was allowed by this Appellate Tribunal on 06.03.2023 and as
such J.C. Flowers Asset Reconstruction Private Limited replaced the Yest Bank
Limited as the Appellant.
3. Laxmi Oil and Vanaspati Private Limited the Corporate Debtor is the
Respondent herein.
4. Heard the Counsel for the Parties and perused the records made available
including the cited judgements.
5. Itis noted that the Respondent availed credit facilities from the original
Appellant vide credit facility letter bearing reference no. YBL/ DEL/ FL/ 200/
2016-17 dated 26.03.20217 for Rs. 10 Crores as cash credit facility for a period

of 12 months against the exclusive charge on the residential land and building.
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This facility was to expire on 15.03.2018. In pursuance to this facility, a Master
Facility agreement (Facility Agreement) was signed between the Appellant and
the Respondent on 29.03.2017. This secured cash credit limit was extended vide
letter dated 15.02.2018 enhancing from Rs. 10 Crores to Rs. 20 Crores and was
valid up to 22.01.2019 which was further renewed upto 24.07.2019. A
Supplementary Master Facility Agreement (Supplementary Agreement) and a
Deed of Hypothecation (Hypothecation Deed) were executed on 21.02.2018.
These facilities were secured by way of letters of continuing guarantees dated
02.02.2018 and 08.05.2018 executed by Mr. Shib Shankar Roy, Kamal Deep
Tripathi, Satish Kumar Rawat, Keshav Singh Gaur, Ms. Tarulata Biswas and
Nipun Garg as Personal Guarantors in favour of the Appellant.

6. ltiscase of the Appellant that the Respondent delayed in making payments
towards interest against the facilities for the month of November 2019, December
2019 and January, 2020 and interest for this period from November, 2019 to
January, 2020 were debited in the cash credit facilities on 01.12.2019, 01.01.2020
and 01.02.2020 which were serviced by the Respondent on 26.02.2020 and
27.02.2020 albeit with delay.

7.  The Appellant stated that interest for the month of February, 2020 was
Rs. 27,93,039/- which was charged in the cash credit account on 01.03.2020 for

outstanding dues dated 29.02.2020 and cash credit limit was over drawn to
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Rs. 20,27,91,254.42/- as such the cash credit was over due by a period of one day
for the interest amount.
8.  The Appellant further submitted that in terms of RBI Guidelines dated
27.03.2020 regarding NPA during Covid period, where banks were directed not
to declare borrowers as NPA for default of payments arising during the period
from 01.03.2020 to 31.08.2020 and accordingly the Appellant did not charge any
interest on the cash credit facilities of the Corporate Debtor during this period and
only on 01.09.2020, the Appellant charged interest towards cash credit facilities
of the Respondent, which has also not been serviced by the Respondent till date.
9.  The Appellant, on failure of the Respondent, for non adherence to terms as
per the signed facility agreement and keeping in view the RBI Guidelines, the
Appellant declared the Respondent as NPA on 20.07.2020 i.e., due to non
submission of stock statement by the Respondent for a continued period on 6
months as last stock statement was submitted by the Respondent for the month of
December, 2019.
10. The Appellant vide letter dated 27.08.2020 issued a loan recall notice to
the Respondent and vide letter dated 07.09.2020 the guarantee extended by the
guarantors were also invoked.
11. The Appellant emphasised that despite several reminders and request to the
Respondent, the Respondent did not honour the terms of facility agreement and

the debt remained unpaid as on 31.08.2021 for Rs. 25,99,34,488/- .



.5-
Comp. App. (AT) (Ins.) No. 1052 of 2022

12. The Appellant submitted that despite his best efforts, due to failure of the
Respondent, he filed an application under Section 7 of the Code for initiating
Corporate Insolvency Resolution Process (in short ‘CIRP?). However, the
Adjudicating Authority vide its Impugned Order dated 13.06.2022, dismissed the
application holding that there is no basis for determining the date of default as
28.02.2020 and further, opined that loan recall notice had been issued on
27.08.2020 which falls between the period covered under Section 10 A of the
Code.

13. It is the argument of the Appellant that the Adjudicating Authority failed
to consider the fact that the Respondent defaulted in repaying its monthly dues
for the month of February, 2020, the period which much prior to period stipulated
under Section 10A of the Code.

14. The Appellant elaborated that Section 10 A of the Code prescribed that no
insolvency proceedings can ever be instituting against any entity whatsoever for
default cause/ committed in the stipulated period therein. Thus, Section 10 A of
the Code could be attracted only to default committed during this stipulated period
and not for period prior to stipulated period.

15. It is the case of the Appellant that Section 10 A was introduced only to
safeguard the interest of distress businesses effected by the Covid-19 pandemic
and was not meant to give shelter and protection to habitual defaulters to evade

their liabilities. The Appellant further elaborated that the Respondent committed
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the default for the first time in the month of February, 2020 and the default was
continuing thereafter.
16. The Appellant submitted that that explanation given under Section 10A of
the Code clarify that Section 10A shall not apply to any default committed before
25.03.2020 and since the default was committed by the Respondent in February,
2020, there was no scope whatsoever regarding applicability of Section 10A of
the Code and therefore the Impugned Order is patently illegal.
17. The Appellant pointed out that the as per the Section 3(12) of the Code,
default can be even for any part or instalment of the amount of debt which has
become due and payable and not repaid. The Appellant submitted that the present
case Is squarely covered under the definition as provided in Section 3(12) of the
Code.
18. The Appellant pleaded that in view of several judgment of Hon’ble
Supreme court of India as well as this Appellate Tribunal, once conditions as
stipulated under Section 7 of the Code, are fulfilled, the Adjudicating Authority
ought to have admitted to application filed under Section 7 of the Code and cited
the Judgment in this regard delivered in the case of Laxmi Pat Surana Vs. Union
Bank of India [(2020) SCC Online SC 1187].
19. The Appellant pointed out that the Respondent relied upon the circulars
issued by the Reserve Bank of India, imposing moratorium from 01.03.2020,

which is a clear admission of the debt falling due before the period enshrined
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under Section 10 A of the Code and submitted that the Respondent cannot take
the benefit of both the RBI circulars as well as Section 10 A of the Code.

20. The Appellant pointed out that the Circular issued by the RBI on
27.03.2020 was merely for the purpose of deferring the recovery of monies falling
due between March 1, 2020 and May 31, 2020 and since the Respondent defaulted
in making payment of interest due on 28.02.2020 in terms of value date as
provided in the account statement of the Corporate Debtor, the same is not
covered as per RBI Circular on this aspect.

21. The Appellant explained that in his banking system, the instalment become
due on the last date of every month and is payable on the first day of the next
month. As such the default occurred on 28.02.2020 and payable on 01.03.2020
and in this regard, the Appellant reiterated that RBI Circular is not applicable as
the RBI Circular used the word ‘Due’ and clearly the instalment become due on
28.02.2020.

22. Concluding his remarks, the Appellant submitted that the Impugned Order
is illegal and perverse and requested this Appellate Tribunal to set aside the
Impugned Order and allow his appeal.

23. Per contra, the Respondent denied all the averments made by the Appellant
treating these to be misleading, mischievous and devoid of any merit,

24. The Respondent submitted that the Impugned Order has been passed by the

Adjudicating Authority after carefully scrutinising the submissions of both the
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parties and based on legal position, which protects the case of the Respondent
regarding alleged default.
25. The Respondent refuted the allegations of the Appellant that the
Respondent failed to adhere to the facility agreement and further refuted that the
cash credit amount started showing delay in interest service.
26. The Respondent submitted that he was regular in servicing the credit
facility and denied that interest for the month of February, 2020 was not paid till
date or there was any default on this account.
27. It is the case of the Respondent that the original Appellant/ Yes Bank
wrongly declared the Respondent as NPA on 20.07.2020 without following rules
and regulations of the RBI. The Respondent submitted that the Appellant
classified the Corporate Debtor as NPA due to non submission of stock statement
and not on account of default in payment of any interest.
28. The Respondent pointed out that the Appellant issued a loan recall notice
on 27.08.2020 regarding the entire credit facilities and calling upon the
Respondent to pay the alleged debt, which falls within the prohibition period as
laid down under Section 10A of the Code i.e., after 25.03.2020.
29. Itis the case of the Respondent that the Appellant could not have initiated
any application under section 7 of the Code as per the legal mandate provided by

Section 10A of the Code.
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30. The Respondent submitted that facilities were extended up to July 2020
and the Appellant in their letter dated 20.12.2019 did not stipulate any timelines
for repayment of loan by the Respondent and without taking any further action of
settling the matter amicably and as per law, the Original Appellant all of a sudden
classified the account of the as NPA.

31. The Respondent reiterated that there is no basis for determining the date of
default as 28.02.2020 and only relevant date was loan recall notice issued on
27.08.2020 which falls in the period as satisfied under Section 10 A of the Code.
32. The Respondent pointed out that the alleged default occurred during the
prohibited period between 25.03.2020 and 31.03.2021 for which no action under
Section 7 of the Code could have been taken in terms of provision of Section 10
A of the Code.

33. Concluding his arguments, the Respondent requested this Appellate

tribunal to dismiss the appeal.

Findings
34. We note that Section 10 A of the Code was introduced by amendment Act
of 2020 dated 05.06.2020 with the purpose to support the business and industry
who were adversely affected due to covid 19 pandemic. Section 10 A of the Code
provides temporary suspensions on initiation of CIRP, which was provided
initially for six months with the provision to be extended from time to time as

notified.
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35. We note that proviso to Section 10 A clearly mentions that “no application
shall ever be filed” for initiation of CIRP of “for the said default occurring
during the said period”, which signifies that the Parliament clearly envisaged to
bar initiation of any application for CIRP, in respect of default which has occurred
on or after 25.03.2020 for a period as notified from time to time.
36. We also note that the explanation to Section 10 A (quoted above under
definition) has been introduced to remove any doubt and clarified the statutory
provisions shall not apply to any default occurred before 25.03.2020. Thus,
reading the proviso and the explanation, it is obvious that no protection was
intended or may available for any default committed prior to 25.03.2020, however
the default committed after 25.03.2020, till stipulated period were given complete
immunity against the CIRP proceedings.
37. We also note that Hon’ble Supreme Court of India has issued a suo-moto
order in Suo Moto Writ Petition (c) No. 3 of 2020 vide order dated 10.01.2022,
which reads as under:-

1. In March, 2020, this Court took Suo Motu cognizance of
the difficulties that might be faced by the litigants in filing
petitions/ applications/suits/ appeals/ all other quasi
proceedings within the period of limitation prescribed under
the general law of limitation or under any special laws (both
Central and/or State) due to the outbreak of the COVID-19

pandemic.
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5 (iv) It is further clarified that the period from 15.03.2020
till 28.02.2022 shall also stand excluded in computing the
periods prescribed under Sections 23 (4) and 29A of the
Arbitration and Conciliation Act, 1996, Section 12A of the
Commercial Courts Act, 2015 and provisos (b) and (c) of
Section 138 of the Negotiable Instruments Act, 1881 and any
other laws, which prescribe period(s) of limitation for
instituting proceedings, outer limits (within which the court
or tribunal can condone delay) and termination of

proceedings.”
(Emphasis Supplied)

38. We note that the Section 10 A of the Code, by nature, is preventive and
prohibitory and begins with non obstante clause i.e., “notwithstanding anything
contained in Section 7,9 and 10” and therefore, places complete embargo for
initiation of CIRP under these Sections for the period beginning with 25.03.2020
till stipulated period. However, explanation clarify the position that Section 10
A is not meant to be applicable or embargo for initiation of CIRP for default
occurred prior to 25.03.2020.

39. In this regard, we would like to refer to the judgment of the Hon’ble
Supreme Court of India passed in Ramesh Kymal vs. M/s Siemens Gamesa
Renewable power Pvt. Ltd. [Civil Appeal No. 4050 of 2020] para 24, 26 and 27.

“24 We have already clarified that the correct interpretation
of Section 10A cannot be merely based on the language of the

provision; rather it must take into account the object of the
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Ordinance and the extraordinary circumstances in which it
was promulgated. It must be noted, however, that the
retrospective bar on the filing of applications for the
commencement of CIRP during the stipulated period does not
extinguish the debt owed by the corporate debtor or the right

of creditors to recover it.

26 The date of the initiation of the CIRP is the date on which
a financial creditor, operational creditor or corporate
applicant makes an application to the adjudicating authority
for initiating the process. On the other hand, the insolvency
commencement date is the date of the admission of the
application. This distinction is also evident from the
provisions of sub-section (6) of Section 7, sub-section (6) of
Section 9 and sub-section (5) of Section 10. Section 7 deals
with the initiation of the CIRP by a financial creditor; Section
8 provides for the insolvency resolution by an operational
creditor; Section 9 provides for the application for initiation
of the CIRP by an operational creditor; and Section 10
provides for the initiation of the CIRP by a corporate
applicant, NCLAT has explained the difference between the
initiation of the CIRP and its commencement succinctly,

when it observed:

"13. Reading the two definition clauses in
juxtaposition, it emerges that while the first viz.
‘initiation date' is referable to filing of application
by the eligible applicant, the Ilater viz.

‘commencement date' refers to passing of order of
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admission of application by the Adjudicating
Authority. The 'initiation date' ascribes a role to
the eligible applicant whereas the 'commencement
date rests upon exercise of power vested in the
Adjudicating Authority. Adopting this
interpretation would leave no scope for initiation
of CIRP of a Corporate Debtor at the instance of
eligible applicant in respect of Default arising on
or after 25th March, 2020 as the provision
engrafted in Section 10A clearly bars filing of such
application by the eligible applicant for initiation
of CIRP of Corporate Debtor in respect of such
default. The bar created is retrospective as the cut-
off date has been fixed as 25th March, 2020 while
the newly inserted Section 10A introduced through
the Ordinance has come into effect on 5th June,

2020. The object of the legislation has been to

suspend operation of Sections 7, 9 & 10 in respect

of defaults arising on or after 25th March, 2020 i.e.

the date on which Nationwide lockdown was

enforced disrupting normal business operations

and impacting the economy globally. Indeed, the

explanation removes the doubt by clarifying that

such bar shall not operate in respect of any default
committed prior to 25th March, 2020."

27 We are in agreement with the view which has been taken
by the NCLAT for the reasons which have been set out earlier

in the course of this judgment. We affirm the conclusion of
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the NCLAT. The appeal is accordingly dismissed. There shall

be no order as to costs.”

(Emphasis Supplied)

40. From above it become clear that the bar on the filing of application for the
commencement of CIRP during stipulated period does not extinguish the debt
owed by the Corporate Debtor and creditors/ lenders may continue to exercise
their rights to pursue their legal remedies under Section 7,9 and 10.

41. We note that loan recall notice was sent to the Respondent on 27.08.2020
which is obviously after beginning of the stipulated period of 25.03.2020.

42. The moot question in the present appeal would be to determine when
actually the default took place and whether this was covered under Section 10A
of the Code.

43. In this regard, we would like to take into consideration part (IV) of the

application filed by the Appellant before the Adjudicating Authority.
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PART-IV

PARTICULARS OF FINANCIAL DEBT

AND THE DATE
ON WHICH THE
DEFAULT
OCCURRED

(ATTACH . THE
WORKINGS FOR
COMPUTATION

OF AMOUNT

"|AND DAYS OF
IN

DEFAULT
TABULAR
FORM)

.| TOTAL Total amount of debt granted:
gygI‘UgTRAN’Ig Rs. 20,00,00,000/- (Rupees Twenty Crores only)
DATE(S) OF | Dat di ement:
DIRRLIIEIED S.No. Date Amount
1. [24.03.2017 | 10,00,00,000/-
2. | 15.02.2018 | 10,00,00,000/-
Total 20.00,00,000/-
.| AMOUNT Amount Claimed to be in Default:
%‘“MEIQFTU?E Rs. 25, 99, 34, 488.25/- (Rupees Twenty Five

Crores Ninety Nine Lakhs Thirty Four Thousand
Four Hundred Eighty Eight and Twenty Five Paise
Only) as on 06.09.2021.

Date of Default: 28.02.2020
Date of NPA: 20.07.2020

Bank Account Statement of CC Account No.
007381300000601 is annexed herewith and marked

as ANNEXURE A-4 (COLLY).

It is stated:

I. That the Financial Creditor is a registered

Company under Companies Act 1956 and a
Bank. A
photocopy of the Masterdata of the Financial .
Creditor available on MCA is being filed
herewith and marked as ANNEXURE NO. -5

recognised Private Nationwide

2. That the Corporate Debtor, a company
registered with Registrar of Company Kanpur
Nagar, showed its willingness to obtain a Cash
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Credit Limit of Rs. 10,00,00.000/- from the
Financial Creditor. Accordingly, vide a
Facility Letter dated 24.03.2017, a Cash Credit
Limit of Rs. 10,00,00,000/- was provided to
the Corporate Debtor, for Working Capital,
against the Exclusive Charge on the residential
land and building located at 158 E/107 E, M
Bye Pass Road, South 24 Pargana West Bengal
— 700040 (belonging to one Mr Shib Shankar
Roy) and Personal Guarantee of Mr Shib
Shankar Roy, Nipun Garg, Satish Rawat and
Vishal Jaiswal. The above limit was provided
for a period of 12 months, scheduled to be
expired on 15.03.2018, A photocopy of
Facility Letter dated 24.03.2017 and Master
Facility Agreement dated 29.03.2017 being
filed herewith and marked as ANNEXURE
NO.—6

That later on, vide another Facility Letter, the
Cash Credit Limit was extended to Rs.
20,00,00,000/- and the same was available till
22.01.2019. The said facilities were secured by
way of Exclusive Charge on the land
admeasuring 93 cottah at Sonarpur, Jagatipota,
Kolkata — 700078 (helonging to one Mr
Tarulata Biswas) and Exclusive Charge on the
house no. 117/L/293 Naveen Nagar,
Kakakdeo, Kanpur (belonging to the
Borrower) were also created in addition to the
existing securities as mentioned above in Part
IV Point No. 2.2. Furthermore, 2 Deed of
Hypothecation was executed on 21,02.2018.
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Accordingly, Form CHG — 1 was uploaded on
MCA by the Corporate Debtor. A photocopy
of Facility Letter dated 15.02.2018,
Supplementary Master Facility Agreement
dated 21.02.2018, Deed of Hypothecation
dated 21.02.2018 and Form CHG - | are being
filed herewith and collectively marked as
ANNEXURE NO. -7

4. ‘That Memorandum of Entry were executed on
14.03.2018 for property located at Khatain No,
175 Mouza Nayabad, JL No. 17, R.S. No. 173,
P.S. Tiljala Sonarpur, District 24 Parganas and
on 19.04.2018 for property located at House
No. 117/L/293, Naveen Nagar, Kakadeo,
Kanpur Nagar constructed over the freehold
property located at Plot No. 246, Block — L,
Scheme No. 1, Kakadeo, Kanpur Nagar and on
13.06.2018 for property located at Touzi No.
1131 of Alipore Railway Station, Sanarpur,
Sub registry Re — Sur No. 185 JL, No. 03 at
% 2 F Moua Jagitpota under Khatian No. 2 finally
B published under Revenue Settlement 1951

under Revisional Survey Khatian No. 17 and
coming part of Khatian No. 18 in Dag 9/65. A
photocopy of Deed of Equitable Mortgage
dated 14.03.2018, 19.04.2018 and 13.06.2018
are being filed herewith and collectively
marked as ANNEXURE NO.—8

5. That once again, vide a Facility Letter dated |
24.07.2019, the Cash Credit Limit, already
extended for Rs. 20,00,00,000/- and available

f@i‘ﬁ,’;\;\ till 22.01.2019, was renewed. A photocopy of
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the Facility Letter dated 24.07.2019 is being
filed herewith and marked as ANNEXURE
NO.-9

That thereafter, the Corporate Debtor failed to
adhere to the arrangement agreed upon and the
Cash Credit Amount started showing delay in
interest service, no significant movement by
the Corporate Debtor and the plants remained
inoperative since May 2019. Therefore, vide a
letter dated 20.12.2019, the Financial Creditor
informed the Corporate Debtor to comply with
the requirements mentioned in the Facility
Agreement. A photocopy of the Letter dated
20.12.2019 is being filed herewith and marked
as ANNEXURE NO. - 10

That thereafter on 28.02.2020, the Corporate
Debtor failed to make the repayment and hence

the default of the concerned debrt took place.

That upon the failure of Corporate Debtor to
comply with the requirements as agreed upon
by the executed Facility Letters and
Agreements, and in light of the rules and
regulations of Reserve Bank of India, the
Corporate Debtor was declared Non -
Performing Asset on 20.07.2020 and
accordingly vide Letter dated 27.08.2020, a
Loan Recall Notice was sent to the Corporate
Debtor and on 07.09.2020 the Guarantee
extended by the Guarantors was invoked. A
photocopy of the Loan Recall Notice dated
27.08.2020 and Guarantee Invocation dated

17..07.09.2020 are being filed herewith and
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| S

10.

marked as ANNEXURE NO. - 11

That despite repeated reminders sent to the
Corporate Debtor, the Corporate Debtor has
failed to comply with the same and the debt as
on 06.09.2021, Rs. 25, 99, 34, 488.25/-
(Rupees Twenty Five Crores Ninety Nine
Lakhs Thirty Four Thousand Four Hundred
Eighty Eight and Twenty Five Paise Only) is
yet o be unpaid as evident from the perusal of
the Account Statement of Corporate Debtor,

annexed herein as Annexure No. 4,

In view of the facts and circumstances
mentioned hereinabove, it is clear that the
Corporate Debtor has defaulted in repayment
of the financial debt owed to the Applicant
herein. Being so, the instant case is a fit case
for commencement of Corporate Insolvency
Resolution Process of the Corporate Debtor in
terms of Section 7(5)(a) of the IBC.
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44. From above is seen that in particular of financial debt, amount claimed is
Rs. 25,99,34,488.25/- as on 06.09.2021 and date of default mentioned as
28.02.2020 along with date of NPA as 20.07.2020.
45. From part IV we also note that vide letter dated 20.12.2019, the Appellant
asked the Respondent to comply with the requirement mentioned in the facility
agreement. It is further noted that part IV mentioned that on 28.02.2020, the
Corporate Debtor failed to make repayment and hence default took place. Part IV
also states that as per RBI Guidelines, the Corporate Debtor was declared as NPA
on 20.07.2020 and loan recall notice was issued on 27.08.2020. It is also
mentioned that despite several reminder, the Corporate Debtor failed to comply
the terms of facility agreement and therefore the Appellant filed an application
under section 7 of the Code.
46. From above, it is further seen that the Appellant claimed date of default as
28.02.2020 which is prior to stipulated date of 25.03.2020 under Section 10 A of
the Code, however, the loan recall notice dated 27.08.2020 and the date of NPA
is 20.07.2020, both these dates are after the stipulated date of 25.03.2020 as per
Section 10 A of the Code.
47. We note from the Written Submissions of the Appellant filed vide Diary
No. 82066 dated 10.04.2024 that instalment became due on the last date of every

month and was payable on the first date of next month.
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Month Date on which the Date on which the
installment became installment became
due payable

December 31.12.2019 01.01.2019

2019

January 2020 31.01.2020 01.02.2019

February 2020 | 28.02.2020 01.03.2019

(Emphasis Supplied)
Thus, it is the case of the Appellant that payment is due on the last date of
month but payable on 1% date of following months.
48. At this stage, we would like to refer to the relevant portion of Section 7(1)
which reads as under :-

“7. Initiation of corporate insolvency resolution process by

financial creditor.

(1) A financial creditor either by itself or jointly with 2 [other

financial creditors, or any other person on behalf of the
financial creditor, as may be notified by the Central

Government] may file an application for initiating corporate

insolvency resolution process against a corporate debtor

before the Adjudicating Authority when a default has

occurred. ***”
(Emphasis Supplied)

Section 7(1) stipulates that the Financial Creditors may file an application
under Section 7 for initiating CIRP against the Corporate Debtor before the

Adjudicating Authority when a ‘Default’ has occurred. Thus, the crucial word is
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‘Default’. Hence we note that the definition of default as given in Section 3 (12)
reads as under :-

“3. Definitions.

(12) “default” means non-payment of debt when whole or

any part or instalment of the amount of debt has become due

and payable and is not 1 [paid] by the debtor or the corporate

debtor, as the case may be;”
(Emphasis Supplied)

49. Thus default takes place when any part or instalment of debt has became
“Due and Payable” and not ‘paid’. We consciously note that word is “Due and
Payable” and not ‘Due’ or ‘Due or Payable’. This signifies that both events
should have happened to establish default.

50. In the present appeal, the Appellant fairly stated that due occurred on the
last date of February, 2020 but was payable on 01.03.2020. Hence, strictly
speaking the date of default can not be 28.02.2020 as claimed by the Appellant in
Part IV and at best could be as 01.03.2020 i.e., when it became payable.

51. Unless the debtor commits default, CIRP against him cannot be initiated
under the Code. The words “Due and Payable” used in definition of “default” in
section 3 (12) means that the default debt must be subsisting debt. The terms
‘default’ is defined in Section 3(12) of the Code in very wide terms as non-
payment of a ‘debt’ once it becomes due and payable, which includes non-
payment of even part thereof or an installment. A creditor is not only required to

establish the existence of a debt but is also required to prove that the corporate
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debtor has defaulted in payment of the debt and if he fails to establish the same,
the CIRP cannot be initiated by the Adjudicating Authority. In other words, the
mere fact of a ‘debt’ being due and payable is not adequate to justify the initiation
of CIRP at the instance of the creditor, unless the ‘default’ on the part of the
Debtor is established.

52. We note that RBI vide its Circular No. RB1/2019-20/186 dated 27.03.2020
permitted moratorium of three months on payment of all installments between

01.03.2020 to 31.05.2020, and reads as under :-



-24-
Comp. App. (AT) (Ins.) No. 1052 of 2022

RESERVE BANK OF INDIA
www.rbi.org.in

RBI/2019-20/186

DOR.No.BP.BC.47/21.04.048/2019-20 March 27, 2020
All Commercial Banks (including Small Finance Banks, Local Area Banks and
Regional Rural Banks)

All Primary (Urban) Co-operative Banks/State Co-operative Banks/ District Central
Co-operative Banks

All All-India Financial Institutions
All Non-Banking Financial Companies (including Housing Finance Companies)

Madam / Dear Sir,
COVID-19 - Regulatory Package

Please refer to the Statement of Development and Requlatory Policies released on

March 27, 2020 where inter alia certain regulatory measures were announced to

mitigate the burden of debt servicing brought about by disruptions on account of
COVID-18 pandemic and to ensure the continuity of viable businesses. In this regard,
the detailed instructions are as follows:

(i) Rescheduling of Payments — Term Loans and Working Capital Facilities

2. In respect of all term loans (including agricultural term loans, retail and crop loans),
all commercial banks (including regional rural banks, small finance banks and local
area banks), co-operative banks, all-India Financial Institutions, and NBFCs (including
housing finance companies) (‘lending institutions”) are permitted to grant a
moratorium of three months on payment of all instalments’ falling due between March
1, 2020 and May 31, 2020. The repayment schedule for such loans as also the residual
tenor, will be shifted across the board by three months after the moratorium period.
Interest shall continue to accrue on the outstanding portion of the term loans during
the moratorium period.

" Instalments will include the following payments falling due from March 1, 2020 to May 31, 2020: (i)
principal and/or interest components; (ii) bullet repayments; (iir) Equated Monthly instalments; (iv)
credit card dues,



-25-
Comp. App. (AT) (Ins.) No. 1052 of 2022

53. At this juncture, we will also like to refer to Facility Agreement dated

27.03.2017 :-

30
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From above, it is clear that ‘Interest Dates’ is shown as ‘monthly’ but no’
particular date has been specified and the Appellant has pleaded that it become
due on last date of month but payable on 1% of the following month.

We also note that “statement of stock” is to be submitted on monthly basis
as part of the financial covenant, but no where it is indicated that submission of
stock statement by the Respondent to the Appellant is condition precedent or
breach of which result into default of debt.

54. \We observe that as per the Code, it is for the Adjudicating Authority to
satisfy himself at the stage of admission of application under Section 7 of the
Code that default has occurred w.r.t. the debt was due and payable, which remains
unpaid, then the Adjudicating Authority is required to admit such application. The
word to pay such money in praesenti i.e., such debt is due for payment in
praesenti or is payable at present i.e., relevant date.

55. We would also like to refer to the accounts statement maintained by the
Original Appellant in respect of the Respondent. The statement begins from

01.03.2017 and the relevant pages of the statement are reproduced as under :-
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-27.

TAN DATE VALUE DATE REFERENCE DEBIE CREDITS BALANCE
MFEBINN0  2EFEE2020 ACH IF RTN CHG-B2720R08817.02 20000 .00 10021525196
2BFEB20M  ZAFEB-NA0  CMSGSTGL 4.00 00 109,015,508 24
WSTH-2020 Z3-FED-N20 Acm;gm CHO-$455042007-17 02- 3000 00 195,915,608 84
W FEA200 CMSGSTGL 24,00 2.00 -193.015,655 81
WFERINZ0  MFEI020  ACH WF RTN CHG-5001083832.25 02 20,00 0.00 169015 945 G4
WFEB-IN  MMFEAN20 CUSGSTGL 54,00 ano 492.915,013.94
WFER20Z0  2BFEARZ0  ACH WF RTN CHG-4001083430-25 02 3000 000 RECETER TR
WFERIDN  MFEB-020  CMSGST GL 54.00 00 13,916,367 24
BFER0Z0 Z8FEB2020  ACH W RTN CHG-S01563534-25 02 0,00 0.00 433,916,567
WFERARN  WFEDA20  CMSGSTGL $4.00 0o 195.910,721.94
702000 28.FER.2020 ﬁnwmm:mn 3000 000 0EA17,02¢ 54
BFEB200  26-FEB-2020  CUSGSTGL 400 Qpo 199,017,075.:54
BFEBNN  ZAFER-2020  ACH W RTN CHGSG0LD51536.25 02 2000 0.00 A499.017,375.94
U202 GMS G57 GL 59,00 a0 SERAT 42904
WBFERON  WFES-200 w Al:m CHG-5611456556-26 02 30.00 0.00 489017729 84
BFEQ2MR0  CMSGSTGL S 060 193,917.783.04
0FEN-20Q0  WFER2020  NEFT-NUSSZ00379318481-058200140533- 20,4310 0.0 196,996 216 34
TATA CAPITAL FINANCIAL SERVICES LTD
FER-NQ0  WPED-ZA0  IMPSPAYIAXM OL AND i1 12,000.00 85,06 794 96
e R
2FERNQ0  IBFER-2020  NEFT-NOSEZDOM01IST4T-059208727248. 12,000 00 0.0 186 #8214 94
ADITY) HOUSING Fi LINTE
O1MAR-2020  28.FEB2020 INTEREST CAPITALIZED 2,793,009.48 0,00 202,751,254 42
2JUN-XQ0  26JUN-2020 CTS CLG DEL ROYAL FEEDS 0000354336 500,000.20 4.00 208,201 788 42
25-JUN-2000 :\rr OUT DATED 200000554336 080 £500.000,00 22T 254 42
03-SEP-2020 DESIT INTEREST D 259 342 74 0.00 -219,750.500.10
02 SEP2020  QLEEF.20Z0  INT OF 15T SEF 2020 200200300000 0.0 100,007.00 -219.650.561.16
PSEPIOZ0  IEEAZ  REPOSTNG oo“rm SEP 2020 INT 200200200200 190,007 80 0.00 218,750, 500,10
SEP2020  O2-SEP2020 lmsrmwmmmm 000200200200 353,803.00 o0 011445116
01-00T2MN0  J0-SEP-2020  DEDIT INTEREST CAPITALIZED 105382240 0.00 222,068,083 84
01NOV-2020  3-0CT:XR20  DEBIT INTEREST CAPITALIZED 2,354,503 26 0.00 234,452 987 43
01-DEC-2020 020 ORBIT INTEREST CAPITALIZED 1534816 40 0,00 228,799 0% 28
01JAN-2021  MMDECXQ0  DEBIT INTEREST CAPITALIZED 3,457,787 24 0.00 252,208,402 43
JJAN2021  DESIT INTEREST CAPITALIZED 1551,271.00 0.00 235,647 673,45
O1MAR-2021  28-FEB-XR1  GEBIT INTEREST CAPITALIZED 1,238 5365 2 0.00 236,104,300 51
OLAPRZ021  DIMAR-DOZ  DERITINTEREST CAPITALZED 285534807 0,00 242,750,657 58
O1-MAY.2021 DERIT INTEREST CAPTY, 350151274 0.2 46351,9702
ZSMAYQMT  2SMAY-2Z1  IMPS20210525410J238ATATA CAPITAL 2.00 1.0 248.351,16832
o 1145160291 TAANDU
OLJUN-021  SLMAY-2021  DESITINTEREST CAPITALZED 3,766,435.70 0.00 25054730502
24UN-T21  D1JUNZD21  REVERSAL OF INT ON DEFERRED .00 w8 24975341253
LA 0JUN021 DEBITNTEREST CAPITALZED 241209559 0.0 292,106.508.18
QLUL2021 OTUL2021  IMPSBAAS WCAT! 000 0 252,185,507 18
DI7SIRAN; 1 128058 T24ICIC| BANK
OL-AUG202t  S1JUL202Y  DEBIT NTEREST CAPTALZED IMI802531 000 296,020 530 55
OLSERMRY B1-ALG-NQY IT NTEREST CAPIT) 3913957 70 0.00 230,304 488 25
Eatance : o <
Total Gabit Amt 1 1,350,408,908 21
Total Crodt Ami - 18 Or Count : 2256
Clasing Batlance * 46825 CrCount 963

SHRSEND OF STATEMENT
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TXN DATE VALUE DATE D REFEMENCE DEBITS ~ CREDNS BALANCE
SHARMA KANPUR.
YESURS20191121 5530547
H-NON-2010 RLNON 2019 IMPEPAYLANE OIL AND o0 30,000 00 -199,904 740,10
Amswooomam BI25 1695 40TND
NBANKOFIND
2INCNR01D  21-NOV2010 Nmmmsmw:mm:- 000000 no0 150,994 746 10
BHAVESH SHARMA
21NOV0TS  Z-NOV-2018 %mmr ROM : ENA CASH .00 15,000 00 -139.970745 18
2NOVINS ZINCV2019  NEFT-NI25190021613964-325108830282. 15.000.00 000 +199.594 746 10
BHAVESH SHARMA
ZINOU-ZNY  ZENOY-2019  NEFT PAYMENT CHRIGS FOR 34-NOV-2010 200 050 120,904 74818
ZENOV.ZD1S 23-NOY-201% GSY 0.3% aco 196,564 748 5¢
2¥NOV-2018  Z3NOV-201S  NEFT PAYMENT CHRGS FOR 11-NOV-2018 15.00 000 186,384,763 6¢
23NOV-201¢  23.NOV-2018  GST 270 a0 -106.984.708.24
ZLNOV-2012  ZNOV2010  NEFT PAYMENT CHRGS FOR 0BNOV-2019 100 200 ~3AS64.TTIM
Z3-NOV-2018 23NOV2018 GST 14 200 ~106.904 774 50
ZANOVZ01  25.NOV-2013  NEFT PAYMENT CHRGS FOR 13-80V-2010 3400 000 ~109.004.003 50
23-NOV-2018 25NOV2018 G5T 612 Q.00 ~109,001 514 62
Z3-NOV-2019 23-NOV-2018 RYGS PAYMENT CHRGS FOR 11-NOV-2010 200 000 A0 0 61662
23.NOV-2019 25-NOV-201% GST 038 o 195,954 616 83
&-NOV-2018 23:N0V.2019 RTGS PAYMENT CHRGS FOR 14-00V-2019 100 000 ~105.90, 017 92
ZNOV2018 23.N0V.2019 csT o018 0.00 ~190.004 81816
E-N0V-2019 AFNN-2012 RTGS PAYMENT CHRGS FOR 08-NOV-2010 300 °.00 N93854,821 16
23N0V-2019 23-NOV2018 GeY 05 00 ~FER.SM.B21.70
HNOV. 2019 26.-NOV-201% ACH WJ:YN CHGI501404205-26 11+ 32020 200 “IN09R5.121.70
TOYOT
H-Nov-2ms 26-NOV-201% CMS GSTGL 5490 200 198,995 175.70
25.NOV-2018 28-NOV2019 NEFT PAYMENY OHRGS FOR 21-N0V.2019 %0 000 ~1UB905177.70
2-NOV-201§ 28.NOV-2019 asT 038 200 +188,905,173.08
22-NOV-2019 20-NOV-2018 RTS8 FAYMENT CHRGS FOR 21-N0V-2009 190 000 +18%,98%, 179.08
2NOV-2018  20-NOV-2018  GST 0.48 0.00 +183,885,179.24
Anovang J-NOV-20G NEFT DRANSIIIONSIIHM2-ADITYA BRLA 000000854403 117090 000 ~195,590,349.24
FINANCE LTD-INDOI0DI00s
INOV2018  20.N0V-2019  NEFT DR-NG390025536319ADITYA BIRLA 000000654452 £60.00 000 195,897,008 24
HOUSNG FINANCE LTD-INOSI000008-
KANPUR
AW-NOV-2018 30-NON.2010 NET TXN: 18 FUNDS TRANS Tooa 000 245,000 00 +199,752.000.24
007384500001318
INOV201S JONOV-2018  NEFT-NZ34130320022552-334150655795- 12587500 00 126, 577,884.24
BUW INDLA FINANCAL SERVICES LTD
I0NIV-2000 30-NCN-2010 NEST-NIM100506002643- 334150008240 118,051.00 oo 199,993 53524
TOYOTA FINANCIAL BERVICES INDAA LTD
WNOVRNE  FONOV-2E  NET TXN, 1B FUNDS TRANS wew 0.00 50,000 00 190,500,505 2¢
0445637000006 T2
JONOVR0IS BONOV-2018 NEFT-NAITI0326377582-334150M0754- 20,000.00 040 186.991,53524
ADITYA BIFLA HOUSING FINANCE UMITE
OLDECZDID J0-NOV-2010 CEMNT INTEREST CAPITALIZED 150147267 2.00 201,895,407 91
C1oAN-2020 31-DEC-2019 DEBIT INTEREST CAPITALIZED 1,803,895 61 0.00 ~200,755,107.53
COUANZ0Z0 DB-JAN-2020 % ,gfe DEL KRISHNA ELEGTRIC 0CO0B544M 16297800 0,00 208,172,035 52
COJAN-2020  DSJAN-2020  BY CLGIRENENCESDS DIGOC0OSSE0Y 0o 162.973.00 200,788,107 52
M&L&emmmmm
0I-FEBUZ0  31JAN20Z0  DESIT INTERSST CAPITALIZED 2.341,67670 0.00 -2068,900,784,22
WBFEBWN  WFEB0  CHO DEP-RANFURAXIS DECOS00M630 0.00 2,500,000.00 2400784 22
CHQ DEPXKARPUR-LNE DICOR0ZIT111 000 2.500,000.00 ~200,100,784.22
TFEBI  FEBIN  RTGS CR-ANDBICOSTET-MUEZ HEST INDIA 0.00 1.421.424 00 159,270,356 22
PVT LTDLAXMI O AND vmmn T
LTD-ANDSRS2020022700226174
DFERD IAES-2020 NET TXNNETOKG ncom«ooomm WTen2 615,000.00 ugo 190,894 35622
052203140531
BFER-2020 M-PEB-2020 ?g"ol.?p CHG-3T01069152.02.12- 00.00 LR -160.284 656 22
I/BFERIQD BFESAW  CMSGSTGL 4,00 000 “190.494,710.22
2BFEBN0 ZWFER200  ECS (F RTN CHGSBFL LOANDR 12 30000 0.0 -150,395,010.22
28.FE8.2020 28-FES.2000 Cls GST GL £4.00 ag0 00205084 22
2FERNO0 WFERAW  ECS UF RTN CHGSOFL LOANDA.12- 200,00 0.00 ~IHEABY. 304 22
REFEB-2N0  ZAFES-2020 2 CMSGSTGL 2400 0.0 199,895,418 22
LFEBNQ0  IBFES-NO0  ACH IF RTN CHG-3703600726-05.12 200,00 0.00 108395 71822
HOFCBAN
2BFEE 2020 28-FER-2020 CMS5 GST GL .00 0ca <199 390 77222
25FED-2020 22.FEB.2020 ACH IF RTN CHO-3303500420-04 12 320.00 acg +199 356,072 22
RLOANAX
W/FEL00 MWFEIW  CMEGSTGL 54,00 050 -189,296,125.22
257402020 28.FEB 2020 ECS WF RTN CHGS-SFL LOAN O3 12- 300.00 oo ~1898.896 425 22
L5760137
EFSEN0O0 ZB-FER-2020  CMS GSTGL 54,00 010 109,496,450 22
ZAFEBA00  26-FEB-2020  ACH IF RIN CHG-JATSTBE026-00.12. 20,00 aco APRANETHI22
Poge Number | &1

IR COpPy
The Appellant during pleadings tried to highlight the balance figures mentioned

against the transaction date for December 2019/ value date of 30.11.2019
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emphasising that the balance amount exceeding the cash credit limit of Rs. 20
Cores. We have already noted that the date of default has been indicated as
28.02.2020 and as per the statement of accounts on 28.02.2020 the outstanding
balance shown in statement was Rs. 19,99,98,214.94/- which is lower than the
cash credit limit of Rs. 20 Crores.
56. However, on the transaction date of 01.03.2020/ value date of 29.02.2020
as per statement of accounts, the interest was capitalised of Rs. 27,93,039/- and
the outstanding balance became Rs. 20,27,91,254.42/-. It is the case of the
Appellant that although on 28.02.2020 amount was due but it was payable on
01.03.2020 and hence, the default took place accordingly.
57. We have already noted earlier from the submissions of the Appellant is that
the instalment became due on 01.03.2020 and the RBI Circular dated 27.03.2020
moratorium was permitted for instalment between 01.03.2020 to 31.05.2020, and
this moratorium period and was later enhanced from 01.06.2020 to 31.08.2020
vide RBI1/2019-20/244 Circular dated 23.05.2020.
58. We have already noted the content of Part IV of the application mention
the date of default as 28.02.2020 and date of NPA as 20.07.2020 and further
mentioned that loan was recalled vide letter dated 27.08.2020.
59. We would like to take into account the loan recall notice dated 27.08.2020

mentioned by the Appellant in Part IV of the application which reads as under :-
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ANNEXURE A-15 (Colly$74

!ag BANK
3 A.D./SPEED COURIER/E-

Date: August 27, 2020

To,

Laxmi Oil & Vanaspati Private Limited (“Borrower”)
704, Kan Chambers, 7% Floor, 14/113,

Civil Lines, Kanpur, Uttar Pradesh- 208002

Dear Sir,
Subject: Laxani Oil & Vanaspati Private Limited - Loan Recall Notice

1. YES Bank Limited (hereinafter referred to as the “Bank”), at the request of Laxmi Oil &
Vanaspati Private Limited, incorporated in 2003 and having its registered office at 704, Kan
Chambers, 7th Floor, 14/113, Civil Lines, Kanpur, Ultar Pradesh- 208002 (hercinafter
referred to as “the Borrower”), granted working capital facility aggregating to INR
20,00,00,000/ - {(Rupees Twenty Crore only) (hereinafter referred to as the “Facility”) to the
Borrower pursuant to Facility Letter No. YBL/DEL/FL/2000/2016-17 dated March 24, 2017
amended/ renewed vide Facility Letter bearing YBL/DEL/FL/2100/2017-18 dated February
15, 2018 and YBL/DEL/FL/0577/2019-20 dated July 24, 2019 (hereinafter collectively
referred to as “Facility Letters”) and according to the terms and conditions of the Master
Facility Agreement dated March 29, 2017 amended and supplemented from time to time
and detailed in Schedule I (hereinafter collectively referred to as the “Facility Agreement”),
The Facility Letters and the Facility Agreement are hereinafter collectively referred to as the
“Agreements”.

2 Detailed particulars of the Facility, the amount(s) sanctioned and the Agreements/
security / finance documents executed in relation to the Facility are described and mentioned
in Part A of Schedule-I hereto. The Facility is, infer alia, secured by the securities/security
interest, more particularly described in Part B of Schedule [ hereto.

3. One of the terms and conditions of the Agreements required the submission of stock
statement by the Borrower with the Bank on monthly basis, without any delay. However,
the Barrower did not honour the terms and conditions of the Agreements and neglected in
submitting the stock statements with the Bank and the same is pending since January 2020,
resulting in the account of the Borrower being declared as NPA on July 20, 2020 in
accordance with extant RBI guidelines. In such circumstances, the Bank has become entitled
to and does hereby recall the Facility and declare the Facility as due and payable by the
Borrower to the Bank forthwith. Accordingly, we hereby call upon you the Borrower and

and of you to pay to the Bank at its office at 48, Nyaya Marg, Chanakyapuri, New Delhi

Pagelof 7

Northern Regional Cosporate Office: YES BANK Limited, 48, Nyaya Marg, Chanckyopuri, New Defhi 110 021, (ndia.

Tel: +91(11) 6656 9000

Regd. & Comparate Office: YES BANK Limited, YES BANX Towes, IFC 2, 15" Fioor, Senopat! Sapot Marg, Elphinstane (W), Mumbal 400 013, Inde.
Ted: =91 (22) 3366 000 Fow: +91{22) 2421 4500

Websita: www ypshank in Emoil: communicetions@yesbank.in CIN - LESTSOMHZ003PLL]1 43249
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375

- 110021, on immediate receipt of this notice, the outstanding amount unde&[’an]ity
together with interest, compound interest, liquidated damages and other charges the
particulars of which are set out in Schedule-II hereto together with further interest and other
charges thereon at the contractual rates upon the footing of compound interest until
payment/realization.

4. In case you, the Borrower fail to make the payments as aforesaid within 7 days from the
date of receipt of this notice, we shall be constrained to take such steps and measures as may
be permissible under the law (including enforcement of any or all security created in favor
of the Bank) for recovery of all the monies due and payable by you, more particularly
mentioned in Schedule- Il hereto, at your own risk as to the costs and consequences.

5. Please note that this notice is issued without prejudice to other rights and remedies available
to us in law or in equity against the Borrower or guarantors or the security providers or any

other persons for recovery of the outstanding amount.

In the meantime please acknowledge receipt.

Yours iaithfully_,'

AT
6}4 N“'v »
¢ c:'rrM‘\k"\
¢ b
K D &
7

Au l‘hﬁtiz&ﬁﬁ}?ﬁ%@// /

YES BANK Cimted

60. From Part 3 of the above loan recall notice, it is seen that it has been alleged

that the Respondent did not honour the terms and conditions of the agreement and

neglected to submit the ‘stock statement’ to the bank, which was pending since
January, 2020 resulting in accounts of borrowers being declared as NPA on
20.07.2020 in accordance with the RBI Guidelines.

It further stated that in these circumstances bank has become entitled to
recall the facilities and declare the facility as due and payable and accordingly the

bank called upon the Respondent to pay the bank the outstanding amount under
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the facility together with the interest etc., within seven days from the date of
receipt of the notice.

Thus, the reason mentioned in the loan recall notice and resultant
converting the account of the Respondent as NPA, was non submission of stock
statement and not of default of the amount as noted from the above quoted letter.
61. Astock statement is actually a business statement that provides information
to the bankers on the value and quality of stock related transactions. Perhaps
these are required since bank sometimes give loan with specific margin and
company need to maintain stock with the value of the margin.

62. However, as per the relevant definitions of the Code, which we have
discussed in earlier part, the default is required to take place with reference to
debt which is outstanding and become payable. Normally a loan recall notice
mentions all the details including reasons for default and is a formal
communication from the lender requesting the borrower for repayment of
outstanding loan balance.

63. In the background of above details, we note that the alleged date of default
has bee mentioned as 28.02.20220 ( it should have been 29.02.2020 being leap
year) as the Appellant mentioned that the instalment become due on the last date
of the month and to be payable on 01.03.2020 and as per RBI Circular dated
27.03.2020, the moratorium started from 01.03.2020 for three months which was

further extended for further three months. Thus the Respondent was covered
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under RBI guidelines and the default could not have been taken as 28.02.2020 or
even on 01.03.2020 due to RBI Guidelines and subsequently due to Section 10 A
of the Code w.e.f. 25.03.2020.
64. We have already seen that as per Part IV the date of NPA was 20.07.2020
and the date of loan recall notice was 27.08.2020 and as such both the dates falls
within the stipulated period as provided under Section 10A of the Code dated
25.03.2020.
65. Arguments of the Appellant that the Corporate Debtor is not entitled to take
protection of the RBI letter dated 27.03.2020 r/w 23.05.2020 in addition to
Section 10A of the Code, is not convincing and cannot be accepted. The
intentions of the letters of RBI as well as the introduction of Section 10A through
amendment Act of 2020 was to protect the business from the financial distress
adversely affected due to Covid 19 Pandemic and not to push such Corporate
Debtor into Insolvency & Liquidation.
66. The Appellant, therefore, was not entitled to initiate the CIRP in the given
background of the facts as well as various RBI guidelines and the provisions of
Section 10 A of the Code.
67. Based on above analysis and considering all legal and factual issue raised
by the Appellant, we are unable to accept any of his pleas and the appeal,
therefore, deserves to be rejected. However, the Appellant shall have all the legal

recourse and remedies as available in the law, if he choose to avail, to recover his
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money from the Respondent . We also note that IBC is meant for sustaining the
Corporate Debtor to the extent possible and not to unnecessary send the Corporate
Debtor into CIRP or liquidation.
68. In fine the Appeal fails and stand dismissed. No Costs. Interlocutory

Application(s), if any, are Closed.
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