IN THE NATIONAL COMPANY LAW TRIBUNAL
AMARAVATI BENCH
(Through Hybrid Mode)

Supplementary Cause List

Item No.1

IA (IBC)/164/2025, IA (IBC)/102/2025, IA (IBC)/103/2025,
IA (IBC)/105/2025 and IA (IBC)/96/2025 in

CP (IB)/1/95/AMR/2023

IN THE MATTER OF:
Bank of Maharashtra Petitioner/Creditor

Versus
Mr. Sridhar Cherukuri & Anr. Respondents
Under Section: 95, 60(5) of IBC, 2016
Rule: 11, 55 of NCLT Rules, 2016
Order delivered on 26.09.2025

CORAM:

SHRI UMESH KUMAR SHUKLA SHRI KISHORE VEMULAPALLI
HON’BLE MEMBER (TECHNICAL) HON’BLE MEMBER (JUDICIAL)
PRESENT:

For the Creditor : Ms. Aishwarya Ch., Adv.

For the Personal Guarantor : Mr. Bikki Raveendra Babu, Adv.
Resolution Professional : Mr. Murali Mohan Chevuturi

ORDER

Order pronounced and recorded vide separate sheets. The Application
bearing IA (IBC)/96/2025 filed by the Creditor is dismissed and Applications
bearing [A (IBC)/102/2025 and IA (IBC)/103/2025 filed by the Personal
Guarantor are allowed and disposed of, and Applications bearing IA (IBC)/105/
2025 and IA (IBC)/164 /2025 filed by the Creditor are allowed and disposed of.
CP (IB)/1/95/AMR/2023 filed by the Creditor is admitted.

Sd/- Sd/-
(UMESH KUMAR SHUKLA) (KISHORE VEMULAPALLI)
MEMBER (TECHNICAL) MEMBER (JUDICIAL)

Jahnavi



NCLT Amaravati Bench

IN THE NATIONAL COMPANY LAW TRIBUNAL
AMARAVATI BENCH AT MANGALAGIRI

(Exercising powers of Adjudicating Authority under
The Insolvency and Bankruptcy Code, 2016)

CP (IB)/1/95/AMR/2023

Under Sections 95 and 60(5) of the Insolvency
and Bankruptcy Code, 2016 read with Rule 7(2)
of the Insolvency and Bankruptcy (Application
to Adjudicating Authority for Insolvency
Resolution Process for Personal Guarantors
to Corporate Debtors) Rules, 2019 read with
Ruled 11, 40 and 55 of the National Company
Law Tribunal Rules, 2016
BETWEEN:

Bank of Maharashtra
#4-3-448 to 460 & 465, 15t Floor,
Vinoothna Pittie’s Majesty, Gopalbagh,
Near Bank Street, Koti,
Hyderabad-500001.
............................... Creditor
AND
1. Shri Sridhar Cherukuri
8-2-293/82/A/61/1, Plot No. 60 & 61A,
Road No. 1 & 5, Jubilee Hills Co-operative Society,
Hyderabad-500033.
........................ Personal Guarantor
2. Transstroy (India) Limited
5-91-25, 4th line, Lakshmipuram,
Guntur, Andhra Pradesh-522007.
.............................. Corporate Debtor

IN THE MATTER OF INTERLOCUTORY APPLICATION NOS. 96/2025, 105/2025
&164/2025:

BETWEEN:

Bank of Maharashtra

#4-3-448 to 460 & 465, 15t Floor,
Vinoothna Pittie’s Majesty, Gopalbagh,
Near Bank Street, Koti,
Hyderabad-500001.
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NCLT Amaravati Bench

............................... Creditor
AND
1. Shri Sridhar Cherukuri
8-2-293/82/A/61/1, Plot No. 60 & 61A,
Road No. 1 & 5, Jubilee Hills Co-operative Society,
Hyderabad-500033.
............................. Personal Guarantor
2. Transstroy (India) Limited
5-91-25 4th line Lakshmipuram,
Guntur, Andhra Pradesh-522007.
..................................... Corporate Debtor

IN THE MATTER OF INTERLOCUTORY APPLICATION NOS.102/2025 AND
103/2025:

BETWEEN:

Shri Sridhar Cherukuri

8-2-293/82/A/61/1, Plot No. 60 & 61A,

Road No. 1 & 5, Jubilee Hills Co-operative Society,
Hyderabad-500033.

......................... Personal Guarantor
AND
1. Bank of Maharashtra
#4-3-448 to 460 & 465, 15t Floor,
Vinoothna Pittie’s Majesty, Gopalbagh,
Near Bank Street, Koti,
Hyderabad-500001.
veveeeer.... Creditor
2. Transstroy (India) Limited
5-91-25, 4th line, Lakshmipuram,
Guntur, Andhra Pradesh-522007.
....................... Corporate Debtor

Order delivered on: 26.09.2025

Coram: HON’BLE SHRI KISHORE VEMULAPALLI, MEMBER (JUDICIAL)
HON’BLE SHRI UMESH KUMAR SHUKLA, MEMBER (TECHNICAL)

Parties/Counsels Appearance:

For Creditor : Ms. Aishwarya Ch., Adv.
For Personal Guarantor : Mr. Bikki Raveendra Babu, Adv.
Resolution Professional : Mr. Murali Mohan Chevuturi
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NCLT Amaravati Bench

ORDER
PER: BENCH

The Company Petition bearing No. CP (IB)/1/95/AMR/2023 (hereinafter referred
to as the “CP 1/2023” or “Petition”) has been is filed, vide Diary No. 1452, on
19.12.2022 (e-filed on 20.12.2022) by the Bank of Maharashtra (hereinafter referred
to as the “Creditor”) through its Deputy Zonal Manager & AGM, Zonal Office Mr.
Abhishek Dubey (who is having authorisation letter dated 07.12.2022) under section
95 of the Insolvency and Bankruptcy Code, 2016 (hereinafter referred to as the “IBC”
or “Code”) read with Rule 7(2) of the Insolvency and Bankruptcy (Application to
Adjudicating Authority for Insolvency Resolution Process for Personal Guarantors to
Corporate Debtors) Rules, 2019 (hereinafter referred to as the “Personal Guarantors
Rules”) seeking to initiate Personal Insolvency Resolution Process (hereinafter
referred to as the “PIRP”) against Mr. Sridhar Cherukuri (hereinafter referred to as the
“Personal Guarantor”), who is the Personal Guarantor of the loan accounts of M/s.
Transstroy (India) Limited (hereinafter referred to as the “Corporate Debtor” or

“Principal Borrower”) and who has extended the Personal Guarantee to the Creditor.

2. The Corporate Debtor is a Company incorporated under the Companies Act,
1956 having its registered office at 5-91-25, 4™ line, Lakshmipuram, Guntur-522007,
which is situated in the state of Andhra Pradesh. Further, the Corporate Debtor has
been admitted into Corporate Insolvency Resolution Process vide this Adjudicating
Authority order dated 27.09.2024 in Company Petition bearing No. CP(IBC)/35/7/2022.
Therefore, the present Petition lies under the jurisdiction of this Adjudicating Authority

as per provisions of section 60(1) and 60(2) of the IBC.
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NCLT Amaravati Bench

FACTS OF THE CASE:

3. The facts of the case, as stated in the Petition filed by the Creditor, are

summarized below:

(i)

(iif)

The Creditor vide sanction letter dated 23.09.2013 bearing reference no.
AV2/ADV/TRANSSTROY/2013-14 (annexed at page 15 of the Petition) had
sanctioned a working capital facility consisting of cash credit limit of Rs.40
crores along with bank guarantee limit of Rs.40 crores and letter of credit of

Rs.40 Crores.

The total amount payable is Rs.253,06,99,297.79, including a principal
amount of default payable of Rs.19,61,48,926.00 along with a total interest

amount of Rs.233,45,50,371.79 calculated until 23.08.2022.

The Corporate Debtor had failed to honour its obligations towards the
Creditor. Accordingly, the loan account of the Corporate Debtor was
declared as ‘non-performing assets’ (hereinafter referred to as the “NPA”)

as on 27.03.2015.

The Personal Guarantor executed a Guarantee Deed on 14.03.2014 (copy
annexed at page 25 of the Petition) to secure the financial assistance
granted by the Creditor to the Corporate Debtor, vide which the Personal
Guarantor undertook to pay to the Creditor upon demand forthwith, without
demur or protest all the amounts payable by the Corporate Debtor. The
Personal Guarantor also undertook to indemnify and keep the Creditor
indemnified against all losses, costs, claims, damages, whatsoever, which
the Creditor may suffer, pay, or incur by reason of or in connection with any

such default on the part of the Corporate Debtor.
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(V)

(vi)

NCLT Amaravati Bench

The Guarantee Deed also provides that a certificate in writing signed by an
official of the Creditor shall be conclusive evidence against the Personal
Guarantor for the amount due to the Financial Creditor. The Guarantee
Deed executed by the Personal Guarantor is irrevocable, independent,

coextensive and continuing guarantee.

The Personal Guarantor had failed to pay the outstanding amount and the
Creditor, while invoking the provisions of the IBC vide Form B Demand
Notice dated 15.06.2022 through Speed Post (receipt annexed along with
the Form C Petition), issued a notice to the Personal Guarantor, requesting

to honour the terms of Guarantee Deed.

4. The Personal Guarantor vide Diary No0.3049 dated 26.04.2023, filed the Counter

contending as under:

(i)

It is averred by the Creditor that Form-B Demand Notice dated 15.06.2022
was issued to the Personal Guarantor requesting him to honour the terms
of the Guarantee Deed, however, no such Demand Notice was served on
the Personal Guarantor at all. The Creditor choose to file only copy of the
Demand Notice at pages 38-41 of the Petition, but did not file
acknowledgement to show that the Demand Notice in Form-B was issued
and served to the Personal Guarantor. In the absence of postal
acknowledgement, it can only be said that Demand Notice was not served
upon Personal Guarantor. In the absence of service of Demand Notice,
there is no cause of action for the Creditor to initiate Insolvency Resolution

Process against the Personal Guarantor invoking section 95 of the IBC read
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(ii)

(iif)

NCLT Amaravati Bench

with Personal Guarantors Rules. Hence, this Petition is liable to be

dismissed.

The address of the Personal Guarantor given by the Creditor in this Petition
is the erstwhile address of the Corporate Office of the Corporate Debtor i.e.,
8-2-293/82/A/61/1, Plot No.60 & 61A, Road No.1 & 5, Jubilee Hills Co-
operative House Building Society Ltd., Hyderabad-500033. The said
building was acquired by the Hyderabad Metro Rail Co-operation for the
purpose of construction of Metro Rail and subsequently the said building
was demolished in 2015 itself. The Creditor being the mortgagee of a
portion of the building, claimed part of the compensation from Metro Rail
Authority. Hence, it is within the knowledge of the Creditor that the said
building to which the demand notice purported to have sent was not in
existence in the year 2022. This clearly shows the malicious intention of the
Creditor in sending the Demand Notice to the above non-existing address

to harass the Personal Guarantor in order to file this frivolous Petition.

The Creditor further attempted to send the Petition through email to
consultanttty@gmail.com, which the Personal Guarantor had never used
nor even heard of prior to this proceeding. The deliberate and conscious
mention of this incorrect email ID in the NCLT filing system caused
difficulties to the Personal Guarantor in uploading documents through the
official NCLT e-filing portal. The Creditor had full knowledge of the correct
residential address of the Guarantor as mentioned in OA No.1145 of 2016
filed before the Debts Recovery Tribunal (hereinafter referred to as the
“‘DRT”), where the Guarantor was shown to be residing at H. No. 8-2-684/2,

Flat No. 106, Rock Level Apartments, Gulmohar Avenue, Road No.2,
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(iv)

(vii)

NCLT Amaravati Bench

Banjara Hills, Hyderabad-500033. But purposefully in the Petition, wrong

address in mentioned.

In case the Demand Notice sent to the Personal Guarantor as required by
Clause (b) of Sub-Section 4 of Section 95 of IBC read with Rule 7(1) of the
Rules is returned unserved, it is the mandatory duty of the Creditor to send
the notice again or get it affixed at the outer door or some other conspicuous
part of the house or building in which the Personal Guarantor ordinarily
resides or carries on business or personally works for gain. The Creditor did
not choose to place any material on record to show that it has complied with

the proviso to Rule 3(1)(g) of the Personal Guarantors Rules.

In view of Rule 3(i)(g) of Personal Guarantors Rules, the General Clauses
Act cannot be invoked. Further, the deemed service provided under the
General Clauses Act, can be made applicable only in case when the postal
cover is sent to the registered address/ to the address, where the addressee
ordinarily resides or works for gain. In this case, the Demand Notice has not

been sent to the address, where the Personal Guarantor is residing.

In the absence of complete address in the Personal Guarantee document,
the Creditor ought to have sent Demand Notice to the address mentioned
in the OA No.1145 of 2016, which is very much available with the Creditor.
Instead of doing so, the Creditor sent the Demand Notice to the address,

which is not in existence.

Further, Section 95(4) of the IBC provides that service of notice of demand
is a pre-condition and that 14 days after the service of Demand Notice only,

the cause of action accrue to the Creditor to file an Petition under section
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(viii)

NCLT Amaravati Bench

95(1) of the IBC. In the absence of service of Demand Notice and in view of
violation of Rule 3(i)(g) of the Rules, there is no cause of action for the

Creditor to file this Petition.

Prior to this Petition, the Bank of Baroda filed a similar Petition under section
95 against the Personal Guarantor vide CP(IB) No. 71/95/AMR/ 2021 and
the same was withdrawn by Bank of Baroda on 09.03.2022 on the ground
that that the Demand Notice was not served on the Personal Guarantor.
Furthermore, the Personal Guarantor has also challenged the constitutional
validity of Sections 95 to 100 of the IBC by filing WP (C) No. 361/2023 under
Article 32 of the Constitution of India before the Hon’ble Supreme Court,

which is pending adjudication.

Since, no Demand Notice was served on the Personal Guarantor, the

Petition needs to be dismissed.

5.  This Adjudicating Authority, vide its Order dated 08.12.2023, appointed Mr. Murali

Mohan Chevuturi (Reg. No. IBBI/IPA-003/00307/2020-2021/13464) as the Resolution

Professional (hereinafter referred to as the “RP”) with the direction to submit his report

under Section 99 of the Code.

REPORT OF RP:

6. In compliance of this Adjudicating Authority order dated 08.12.2023, the RP, vide

Diary No.

20, filed IA(IBC)/34/2024 (hereinafter referred to as the “IA 34/2024”) on

08.01.2024 to place on record the RP report under Section 99 of the Code. The

contents of the RP’s report are extracted below:

(i)

The Corporate Debtor has availed various credit facilities from the Creditor

aggregating Rs.120 Crore. The Personal Guarantor along with others jointly
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(iif)

NCLT Amaravati Bench

and severally provided personal guarantee to secure the said loans
sanctioned by the Creditor to the Corporate Debtor by executing prescribed

loan documents, which include Guarantee Deed dated 14.03.2014.

The Creditor preferred to initiate insolvency resolution process against the
Personal Guarantor of the Corporate Debtor and filed CP 1/2023 under

section 95 against the Personal Guarantor.

This Adjudicating Authority vide its Order dated 08.12.2023, while declaring
Interim moratorium, appointed him as RP with directions to file the RP

report.

The report recommends for acceptance of the Petition for initiating PIRP
against the Personal Guarantor to the Corporate Debtor for recovery of
unpaid dues aggregating to Rs.223,08,66,402.79 with interest up to
23.08.2022 and pass appropriate order under section 100 of IBC for

admission of the Petition on the following grounds:

(@) The Petition filed by the Creditor is complete, in order and comply with
the requirements of Section 95 of IBC read with Rule 7 the Personal

Guarantors Rules.

(b) The existence of debt and default are evidenced by the documents

filed by the Creditor.

(c) The amount of defaultis in excess of Rs.1,00,00,000/-, which satisfies

the provisions under section 4(1) of the IBC.

(d) The Personal Guarantor was given an opportunity to repay the

amount in default and claimed by the Creditor as unpaid, by serving
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(e)

(h)

NCLT Amaravati Bench

a Demand Notice on 14.06.2022. However, the Personal Guarantor

failed to repay the amount within 14 days provided thereof.

The RP sought details of repayment made, if any, into the accounts
of the Corporate Debtor, after receipt of Demand Notice dated
15.06.2022, which did not evoke any response. Thus, the Personal
Guarantor has committed the default in repayment of the dues to an

extent of Rs.223,08,66,402.79 with interest up to 23.08.2022.

The Personal Guarantor herein is liable jointly and severally to
discharge the un-discharged liability of the Corporate Debtor in terms

of Section 43 of Indian Contract Act 1872, which reads as

“43. Any one of joint promisors may be compelled to perform- When two or
more persons make a joint promise, the promise may, in the absence of
express agreement to the contrary, compel any one or more of such joint
promisors to perform the whole of the promise.”

The relevant evidence of such default or non-payment of debt is
evidenced through the email communication dated 15.12.2023 sent
by the Creditor to the RP, advising that no repayments were received
into the accounts of the Corporate Debtor, after the Demand Notice

dated 14.06.2022.

The prescribed fee of Rs. 2,000/- as per Rule 7(2) has been paid.

Therefore, the requirements set out in Section 95(6) are satisfied.

The compliances under section 95 and 99 of the IBC are as under:
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NCLT Amaravati Bench

‘Sec. | Seetion “Complinnce

T WI R/
s, Application by ereditor (o indtiate insolvency resolution process. «

| deiwrmy apply either by himself, Baok of Maluridstrn, SAM Branch,
] o jointly with other croditoes, o Ko, Hydermbad, the Fisancial Creditor,
through a resolution peotessional to the  applied to the Adjudicating Asthority
’ Adjudicating Authority for initisting an  for initinting  perscaal  Insolvency
insalvency resolution process wader | resolution process uader Section 95,
this  seetion By  submitting e

application.

A creditor may apply under sub-section  Not Agplacabie !
(1) i relalion 10 any paroceship dbi
ewed 10 him  for  Inidoting  an
insalvency resolution peocess ugainst
() my one of more pariners of the l
firm; or () e Fem, |

3] | Where an application has been made  Not Appixabic l
aumiest oot partner in 4 Qo any othes
application agamst annther parner in
the sume firm shall be presented i of
mansferred 10 the  Adjudicateg
Authorily m which the first mentioned
applicaticn is peading for adjodication
Cand such Adjudiating Authority miy
glve such directions K consolidating
the proceadings wider te applications
s it thinks just,

4 TAn appteation under subsection (1) | Application mibmitied by che Flanciol
shatl be pecompanied with details and | Creditoe by enchsing the following
documents relating to-  docurmests.

Aa) [The dehis sl by e debor 1o o Gunrtee Deod dated 14.03.2014 (Page |
proditor o wreditors submitting the - Noo 22 10 79 of the appdicition)
application R lesolvency resolutivn
process as on the date of applacation,

THBT T the fashure by the debioe o pay the dese | Not paid the dey ax demanded in the
wilhin & period of founteen days of the | domand sutie.
service of the notice of demand; ol

TWe) Trolevant evidence of such defink a]
non-ropayeent of debt,

In respomse 10 the cmall sent By
Resolution Prolessional (Amnexure- 1),
| the Finmncial Creditor odvised paial
| pavusent of Rs 10.36,83,969/ vide exall
dated 1571272023 i resposse 10 the
erail  sest by the  Resolulion
Peotessional (Ansexure [1). Hosce the

L___ o ! dete claimed b: the crodice femains
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NCLT Amaravati Bench

unpaid.
3 - The creditor shadl also peavide a copy Copy of the application made by the
ol the sppbxaion made under sube Foascial Crodaor was provided 1o the |
section {1) 10 the detvor. porsooal guarantor by Specd Past nﬁ. i
Postal Recelge No.  ENOGS9MSnSIN
- N daced 080272025 (Annexure V)
G Ine sppheation referred o m sub- | Applestion  seeking  wxition  of

section (1) shall be in such form oed | insolvency resolution process againsd
| manner aad occompanied by such fee  the Pemonel Guarastor was made In

25 may be prescribed. Foem C, as suggested in Rule 7 of 1he
und requisiee fee of Rs 2,0000- was paid
through Bharokosh cn 281002022,

7 The details and documents roguired 30 | Documents submitted along with lbc4
be submilled wnder sub<section (4) | application are listed in the badex. AllY
shall be such is may be speaified. (the required documests have been |

submitied &y the Fimncal Credior,
(Poge N, 12 10 41 of the Appdicatwn |

99, Subssissiva u‘upuum nunhﬂu gmk«iunnl - B
(1) The resolution  peofessiasal  shall | Application filed under section 95 has
Esamine the application referred 10 in | beem examsined und the report refemed 10
section M or section 95, s the cawe | hercin & bewng submitied within e
may be, within wn days of his  time stipubted therefoe,
inmo-amcm. and subeeit 3 repoet 1o the |
Adjudicating Asthorily recommesdig |
for approval o reection of ihe
Capplication.

] = Where the opplication has bees fiked | The Personsl  Gearamor bas  not
mder section 95, ihe  resolution  responded 10 the Notice senl by e RP
peotessional may reqeiee the debtor o dated 157122023 The relevant emal
prove repaamest of The debt elalmed a5 dated 151272023 is enchosed
wepaid by tae creditor by fumishing.  (Anmexure- ITT).

T3} Where the debi  for  which s Noe Applicable
ppplication has been filed by 2 creditor
is regewered with the  information
utility. the debtor s=all e be eatitled
10 dispuie the validity of such Jdede |

» R e ———

(%) For the s pupom of cummmg @ | The Resolution Professcaal -
wpplication, the resolution professional | the  information  evailable o the
may seck such funher information or | application & sofficico.

l explamatico da coancction with the |
rpplication as may be roguirad lross the
debtor or the creditor or wey other
person who, in the opinion of the
resoluticn peofessional, may provide
such information,

——f

(31 The person from whom informaticon o Not Applicable 1
cxplanation is sopght under sub-section |
(4) shall fumish such inlorsalion o '
oxphination within wven duys of
revsipl of 1he requea. |

{6) TThe  resomtion  peolessional mu‘: &)  The Resoluion  Professiondl !
Cexaming Ihe applicaion and ascenain - examined the application filed by the
l hat - Financinl Creditor under section 95 pad
foend thas the ﬂlt&io- salisfied the |
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{

'
&)

the application  satisfics  the
requirements s¢t out i section 4 or
t)5

(b) the applicant has provided
information and given explanation
sought by the resolution professional
under sub-section (4).

After examination of the application
under  subssection (6), he may

recommend acceptance or rejection of

the application in his report.

Where the resolution professional finds

NCLT Amaravati Bench

requirements under section 93 of the
IBC 2016 and applicant (Financia
Creditor) has provided the required
information in the application.

b) The applicant has prevised all the
information that was called for by the
Resolution Professional,

[After examination of the application.
the Resolution Professional
recommends for acceptance of the
application through this report.

Not Applicable

that the debor is cligible for a fresh
start under Chapter [ the resolution
professional  shall submit a  report
recommending that the application by
the debtor under section 94 be treated
as an application under section 81 by
the Adjudicating Authority,

Furmshed below.

The resolution professional shall record
the reasons for recommending the
acceprance rejection ol  the
application in the report under sub-

()
or

seetion {7).

(10y | The resolution professional shall give a | Copy of the report will be given to the

copy ol the report under sub-section (7) | creditor and to the Personal Guarantor

1o the debtor or the creditor, as the case
may be

7.  This Adjudicating Authority vide its order dated 24.01.2024 has taken on record
the RP report and disposed of the 1A 34/2024 with the direction to serve a copy of the

RP report to the Personal Guarantor for filling the objections, if any. .

OBJECTIONS BY PERSONAL GUARANTOR TO RP’s REPORT:

8. The Personal Guarantor vide Diary No.1055 dated 26.07.2024, filed objections
to the RP Report, substantially reiterating the objections already raised in the Petition

and has further submitted as follows:
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(i)

(iif)

NCLT Amaravati Bench

The recommendation of the RP is against the statutory provisions, in
violation of the Guarantee Deed dated 14.03.2014, principles of natural

justice and without application of mind.

The Guarantee Deed is not a document enforceable in law, as it cannot be
read in evidence. It is settled law that for a document to be enforceable in
law, it must adequately be stamped and/ or registered (if registration is
required), but the Guarantee Deed is neither stamped nor registered.
Consequently, the document cannot be read in evidence, and is therefore

not enforceable.

The RP without verifying, whether the Demand Notice was served on the
Personal Guarantor as provided under the Code and Rules stated that the
Creditor has furnished the proof of service of Demand Notice. In fact, no

such postal acknowledgment is filed by the RP along with his report.

The RP in his report stated that the Personal Guarantor was given an
opportunity to repay the amount in default and claimed by the Creditor as
unpaid by serving a Demand Notice on 14.06.2022. Whereas the Creditor
in the Petition stated that Demand Notice was sent on 15.06.2022 and there

is no proof of service enclosed.

In the absence of service of Demand Notice, there is no cause of action for
the Creditor to file this Petition, and on that ground alone, the Petition must
be rejected. However, the RP recommended for the admission of Petition,

which does not merit acceptance by this Adjudicating Authority.

The RP did not send any notice to the Personal Guarantor seeking for

details of repayment and further information. The mail annexed to his report
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(vii)

(viii)

NCLT Amaravati Bench

is sent to the Mail ID ‘consultanttty@gmail.com’, which is not the Mail ID of
Personal Guarantor herein at any point of time. Thereby, RP violated 99(2)

and 99(4) of the IBC.

The RP has failed to apply his mind to the defences raised in the Counter
filed in the Petition. The RP is required to enquire into each of the defences
and render a finding, as to whether any or all of the defences(s) raised are
tenable or not, and if not, why. However, the RP has completely abdicated
his duty and proceeded to recommend initiation of resolution process
against the Personal Guarantor on the presumption of non-repayment of

debt.

Chapter lll i.e., Sections 94 to 187 of the IBC came into force with effect
from 01.12.2019. The Hon'ble Supreme Court in the matter of Dilip B
Jiwrajka vs. Union of India and Others, W.P. (Civil) No. 1281/2021 vide
its order dated 09.11.2023 in para 84 has inter alia held that the IBC cannot
be held as operating in a retroactive manner, so as to violate Article 14 of

the Constitution.

The Guarantee Deed in this case is dated 14.03.2014. Therefore, Chapter
[l of the IBC that consists of sections 94 to 187 of the IBC came into force
with effect from 01.12.2019 cannot be given retrospective effect or
retroactive in nature to the Guarantee Deed executed on 14.03.2014.
Further, even in the ‘Master Circular on Wilful Defaulters’ issued by Reserve
Bank of India (hereinafter referred to as the “RBI”) on 01.07.2015, the
Personal Guarantee Deeds that were executed prior to 09.09.2014 are

exempted.
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NCLT Amaravati Bench

9. During the hearing dated 25.03.2025, this Adjudicating Authority raised a query
as to why the Corporate Debtor is made a party in the Petition, since proceedings
under Section 95 of the IBC is against the Personal Guarantor only and the Counsel
for the Creditor sought one week’s time to amend the Cause Title of the Petition, which
was granted and the Counsel for the Creditor was directed to amend the Cause Title

of the Petition within a period of one week.

IA(IBC)/96/2025:

10. In compliance of the above Order, the Creditor vide Diary No. 533 on 02.04.2025
(e-filed on 27.03.2025), filed Interlocutory Application bearing No. IA(IBC)/96/2025
(hereinafter referred to as the “IA 96/2025) under section 60(5) of the IBC read with
Rule 11 of the National Company Law Tribunal Rules, 2016 (hereinafter referred to as
the ‘NCLT Rules’) seeking to permit the Creditor to amend the Cause Title of the CP
1/2023 for removing the Corporate Debtor from the array of parties. It is stated in the
IA 96/2025 that the Corporate Debtor, who is the Principal Borrower in the present
matter, was made as Respondent No. 2, Proforma Party. However, as the provisions
of Section 95 does not permit the Creditor to make the Principal Borrower a party to
the Petition, this Adjudicating Authority vide order dated 25.03.2025 permitted the
Creditor to take necessary steps to rectify the Petition by removing Respondent No. 2
i.e., the Corporate Debtor from the array of parties. Further, no prejudice will be caused
to the Personal Guarantor herein, if the |IA 96/2025 is allowed. However, the Creditor
will be put to irreparable loss, if the 1A 96/2025 is not allowed, and the abovementioned

omission is bona fide and the same does not change the nature of the main Petition.
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11. The Personal Guarantor as well as the Corporate Debtor have neither filed the
Counter to the 1A 96/2025 nor have raised any objection to amend the Cause Title of

the CP 1/2023 by removing the Corporate Debtor from the array of parties.

12. In the present case, the Creditor has arrayed the Corporate Debtor namely
Transstroy (India) Limited as 2" Respondent as Proforma Respondent. The mere
continuation of its name in the cause title does not have any adverse effect to any of
the parties to the proceedings. In view of the forgoing, we are not inclined to order
deletion of the 2" Respondent from the cause title. Accordingly, 1A 96/2025 is

dismissed and disposed of.

13. During the hearing held on 07.04.2025, this Adjudicating Authority observed that
the Creditor filed the Petition without placing on record any document evidencing
invocation of the guarantee, which is a mandatory requirement to establish the cause
of action for initiating proceedings against the Personal Guarantor. The Counsel for
the Creditor sought one week's time to file copy of notice issued under section 13(2)
of the Securitization and Reconstruction of Financial Assets and Enforcement of

Security Interest Act, 2002 (hereinafter referred to as the “SARFAESI”).

IA (IBC)/105/2025:

14. Accordingly, the Financial Creditor vide Diary No. 729 on 23.04.2025 (e-filed on
22.04.2025) filed Interlocutory Application bearing No. IA(IBC)/105/2025 (hereinafter
referred to as the “IA 105/2025”) under Section 60(5) of the IBC read with Rule 11 of
NCLT Rules, seeking to take on record the (i) copy of Guarantee Deed dated
25.09.2013 executed by Personal Guarantor in favour of the Creditor, (ii) copy of the

notice dated 25.02.2016 issued under Section 13(2) of the SARFAESI, (iii) copy of the
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Order dated 02.07.2019 in OA No. 1184/2016 and (iv) copy of tracking receipt of Form

B Demand Notice dated 15.06.2022. It is stated in the |IA 105/2025 that:

(i)

The Personal Guarantor extended guarantee against the loan facilities
availed by Corporate Debtor in favour of the Creditor vide Guarantee Deed
dated 25.09.2013, and thereafter executed another comprehensive
Guarantee Deed dated 14.03.2014 in favour of the entire consortium of
lenders being led by Canara Bank (Lead Bank). The Creditor filed the
Guarantee Deed dated 14.03.2014 executed by Personal Guarantor in
favour of the entire consortium of lenders, in which the Creditor is also a
member at the time of filing the CP 1/2023 and the Creditor through the
present IA seeks to bring on record the previous Guarantee Deed dated
25.09.2013, which was executed prior to the Guarantee Deed dated
14.03.2014, to assist this Adjudicating Authority in better adjudication of the
matter. The said Guarantee Deed dated 25.09.2013 was not filed earlier, as
the Personal Guarantor subsequently executed another comprehensive
Guarantee Deed in favour of all the Members of the Consortium as a whole.
However, the Creditor is now seeking the leave of this Adjudicating Authority
to bring on record the previous Guarantee Deed as well in support of the

relief sought by the Creditor.

The Creditor further sought to bring on record the notice dated 25.02.2016
issued by the Creditor to the Personal Guarantor under Section 13(2) of the
SARFAESI calling upon the Personal Guarantor being the guarantor of the

Principal Borrower to repay its entire dues.

The guarantee furnished by the Personal Guarantor was invoked through

the notice dated 25.02.2016 and since the Personal Guarantor failed to pay
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the demanded amount, the Creditor proceeded to initiate recovery
proceedings against Principal Borrower and also the Personal Guarantor
herein. Accordingly, OA No. 1184/2016 was filed by the Creditor before the
Hon'ble DRT-l, Hyderabad against the Personal Guarantor and the
Corporate Debtor. Upon hearing the contentions of the parties therein, the
Hon'ble DRT vide order dated 02.07.2019, allowed OA No. 1184/ 2016 and
the Personal Guarantor herein was directed to pay an amount of
Rs.111,81,81,881/- along with interest @ 15.4% to the Creditor herein. In
pursuance of the said Order dated 02.07.2019, a Recovery Certificate was
issued against the Personal Guarantor, which is already on record before
this Adjudicating Authority and in order to ensure that the entire set of
documents governing the present litigation is placed on record, the Creditor
seeks to bring on record the Order dated 02.07.2019 in OA No. 1184/2016
passed by the Hon'ble DRT-I, Hyderabad also on record for better

adjudication of the matter and it is not a disputed document.

The above mentioned 3 documents are essential for effective adjudication
of the matter and since will assist the Creditor in demonstrating, as to how
the Personal Guarantor failed to fulfil his obligations under the Guarantee
Deed(s) despite its invocation way back in the year 2016 itself and to adhere

to his payment obligations despite suffering an Order from the DRT.

The above said documents are admitted documents and have already been
considered by another forum prior to passing the Order dated 02.07.2019,
and in the event, the said documents are taken on record in the present

matter, no prejudice would be caused to the Personal Guarantor herein. On
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the contrary, if the same are not taken on record, the Creditor herein will

suffer irreparable loss.

(vi) In addition to the above 3 documents, the Creditor further placed the
tracking receipt with respect to the demand notice dated 15.06.2022 issued
by the Creditor to the Personal Guarantor under Rule 7(1) of the Personal
Guarantor Rules, and the said tracking receipt could not be attached earlier,
as the receipt was misplaced, and upon filing the Petition, the Creditor was
able to trace the tracking receipt, and as such the Creditor is seeking to

place the same on record for the perusal of this Adjudicating Authority.

(vii) Therefore, the Creditor prays to take on record the documents annexed
along with the 1A 105/2025 and to permit the Creditor to rely upon such

documents at the time of hearing of the CP 1/2023 in the interest of justice.

15. The Personal Guarantor and Corporate Debtor have neither filed the Counters
nor objected the IA 105/2025 for taking on record the above-mentioned additional

documents.

16. After careful consideration of the documents, we are of the considered view that
in the interest of justice, the additional documents placed by the Creditor in the IA
105/2025 are the necessary documents and therefore, needs to be taken on record for
the proper adjudication of the matter. In view of the above, the additional documents
filed by the Creditor in the IA 105/2025 are taken on record and the IA (IBC)/105/2025

is hereby allowed and disposed of.
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IA (IBC)/102/2025:

17. The Personal Guarantor vide Diary No. 733 on 23.04.2025 (e-filed on

21.04.2025), filed Interlocutory Application bearing No. IA(IBC)/102/2025 (hereinafter

referred to as the “IA 102/2025”) under Rule 55 read with Rule 11 of the NCLT Rules,

seeking to take on record the additional pleas by way of additional Counter, which are

summarised below:

(i)

(i)

(iif)

(iv)

The Creditor initiated PIRP Process against the Personal Guarantor under
Section 95 of the IBC even without issuing any notice of invocation of
Guarantee Deed dated 14.03.2014 against the Personal Guarantor and as

such this CP 1/2023 is not maintainable.

The Demand Notice dated 15.06.2022 and Section 13(2) notice dated
25.02.2016 cannot be treated as invocation of Guarantee Deed dated

14.03.2014 against the Personal Guarantor.

Section 13(2) notice was issued to the Personal Guarantor in the capacity

of Chairman & Managing Director, but not as the Personal Guarantor.

The proceedings under Section 95 of IBC initiated against the Personal

Guarantor in CP 1/2023 are barred by limitation.

The above said pleas were not specifically taken in the Counter filed in CP
1/2023 in spite of exercise of due diligence, but being legal pleas based on
material available on record, can be taken at any stage of the proceedings
and these pleas are not going to cause prejudice to the interest of the

Creditor.

The Personal Guarantor prays to dismiss CP 1/2023, as the Creditor even

without giving any notice of invocation of Guarantee initiated PIRP against
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the Personal Guarantor basing upon Demand Notice dated 15.06.2022,
which is not at all served on the Personal Guarantor and there is no mention
of invocation of Guarantee either in the Demand Notice dated 15.06.2022
or in Section 13(2) Notice dated 25.02.2016 issued under the SURFAESI
and the initiation of PIRP against the Personal Guarantor is barred by

limitation.

18. The Financial Creditor neither filed its Counter nor raised any objection to take
on record the additional counter filed by the Personal Guarantor along with IA

102/2025.

19. After careful consideration of the documents, we are of the considered view that
the additional pleas as sought to be introduced by way of an additional counter by the
Personal Guarantor in the IA 102/2025 are necessary in the interest of justice and
therefore, needs to be taken on record for the proper adjudication of the matter. In view
of the above, the additional Counter filed along with IA 102/2025 is taken on record,

and IA (IBC)/102/2025 is hereby allowed and disposed of.

IA (IBC)/103/2025:

20. The Personal Guarantor vide Diary No. 734 on 23.04.2025 (e-filed on 22.04.2025
filed) Interlocutory Application bearing No. IA(IBC)/103/2025 (hereinafter referred to as
the “IA 103/2025”) under Rule 40 read with Rule 11 of NCLT Rules, seeking to take on
record the additional documents on record as additional evidence on behalf of the

Personal Guarantor. Itis stated in the IA 103/2025 that:

(i) The Creditor filed the Petition under Section 95 of the IBC against the
Personal Guarantor on the basis of Personal Guarantee Deed dated

14.03.2014.
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The Creditor alleged in the Petition that Demand Notice dated 15.06.2022
was sent to the Personal Guarantor at the address 8-2-293/82/A/61/1, Plot
No.60 & 61A, Road No.1 and 5, Jubilee Hills Co-operative Society, Jubilee
Hills, Hyderabad, which is the then Corporate Office of the Corporate
Debtor. The above said building was acquired by the Hyderabad Metro Rail
Limited for the purpose of laying Metro Rail and the said building was
demolished in April, 2016 and the said fact was very much within the
knowledge of the Creditor. In fact, the Creditor in O.A. 1184/2016 claimed
compensation amount for the said building on the ground that the said

building was mortgaged to the Creditor.

The order in O.A. 1184/2016 clearly shows that the Creditor claimed
compensation in respect of aforesaid building at Hyderabad. The copy of
notice dated 25.02.2016 issued by the Creditor under Section 13(2) of
SARFAESI clearly show that there is no invocation of Guarantee Deed

dated 14.03.2014.

Further, even from the date of order in O.A. 1184/2016, the proceedings

against Personal Guarantor in CP 1/2023 are clearly barred by limitation.

Moreover, the copy of letter of the Corporate Debtor dated 20.02.2016
addressed to the Principal Secretary, Government of Telangana and copy
of letter dated 04.03.2016 of the Corporate Debtor addressed to the Creditor
clearly show that the Creditor has got knowledge about the acquisition of
the building and demolition of the building even in the year 2016. Further,
the copy of the letter of Corporate Debtor dated 14.03.2016 addressed to

the Special Grade Deputy Collector (LAO) Metro Rail Project, GHMC,
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Hyderabad clearly establish that the award was passed and the Corporate

Debtor requested for reasonable and adequate compensation.

(vi) To establish the above said facts, the following documents are essential for

arriving at just decision in this case:

(a) Copy of order dated 02.07.2019 made in O.A. 1184/2016 on the file of
DRT- |, Hyderabad.

(b) Copy of notice dated 25.02.2016 issued by the Creditor under section
13(2) of SARFAESI.

(c) Copy of the letter dated 20.02.2016 of the Corporate Debtor addressed
to the Principal Secretary, Government of Telangana.

(d) Copy of the letter dated 04.03.2016 of the Corporate Debtor addressed
to the Bank of Maharashtra/ Financial Creditor.

(e) Copy of the letter dated 14.03.2016 of the Corporate Debtor addressed
to the Special Grade Deputy Collector (LAO) Metro Rail Project, GHMC,

Hyderabad.

(vii) This Adjudicating Authority is empowered to receive the above said
documents under Rule 40 of NCLT Rules for just decision of the case, and
the Hon'ble Supreme Court in ‘Dena Bank Vs Siva Kumar Reddy’ (Civil
Appeal No.1650/2020) held that additional documents can be received at

any stage of the proceedings.

21. The Financial Creditor has neither filed the Counter nor objected for taking on

record the above-mentioned additional documents.

22. After careful consideration of the documents, we are of the considered view that

in the interest of justice, the additional documents placed by the Personal Guarantor in
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the IA 103/2025 are the necessary documents and therefore, needs to be taken on
record for the proper adjudication of the matter. In view of the above, the additional
documents filed by the Personal Guarantor in the IA 103/2025 are taken on record and

the 1A (IBC)/103/2025 is hereby allowed and disposed of.

23. During the hearing held on 28.04.2025, the Counsel for the Creditor sought and
was granted two weeks’ time to file proof of service of notice served on the Personal

Guarantor and paper publication issued under Section 13(2) under SARFAESI.

IA (IBC)/164/2025:

24. The Creditor vide Diary No. 1101 on 10.06.2025 (e-filed on 09.06.2025),
Interlocutory Application bearing No. IA(IBC)/164/2025 (hereinafter referred to as the
“IA 164/2025”) under Section 60(5) of the IBC read with Rule 11 of NCLT Rules
seeking to take on record the letter dated 01.03.2016 issued by the Personal Guarantor
to the Creditor acknowledging the Section 13(2) Notice dated 25.02.2016. It is stated

in the 1A 164/2025 that:

(i)  The Personal Guarantor herein vide letter dated 01.03.2016, as a response
to Section 13(2) Notice dated 25.02.2016, acknowledged the notice and
sought for further time from the Creditor to repay entire dues of the
Corporate Debtor, which indicates the acknowledgment of issuance of

section 13(2) notice.

(i)  This document is essential for effective adjudication of the matter and will
assist the Creditor in demonstrating, as to how Personal Guarantor failed to
fulfil his obligations under the Guarantee Deed(s) despite its invocation way
back in the year 2016 itself and to adhere to his payment obligations despite

suffering an Order from another Tribunal.
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The above said documents are admitted documents and have already been
considered by another forum prior to passing the Order dated 02.07.2019
and in the event the said documents are taken on record in the present
matter, no prejudice would be caused to the Personal Guarantor herein. On
the contrary, if the same is not taken on record, the Creditor will suffer

irreparable loss.

The Creditor be permitted to rely upon the above document at the time of

hearing of the CP 1/2023 in the interest of justice.

25. The Personal Guarantor vide Diary No. 1161 dated 17.06.2025 filed the Counter

contending that the IA 164/2025 is nothing, but another attempt made by the Creditor

to fill the lacuna of non-service of Section 13(2) notice issued under SARFAESI. It is

further submitted that:

(i)

(i)

The Creditor did not issue or serve Section 13(2) notice on the Personal
Guarantor in his capacity as Personal Guarantor and the contents of section
13(2) notice does not lead to a conclusion that the Personal Guarantor has
been asked to discharge his liability if any, since there is no such demand

in section 13(2) notice filed by the Creditor along with IA 105/2025.

Chapter Il of the IBC comprising of Sections 94 to 187 came into force with
effect from 01.12.2019 and therefore the Creditor that issued Section 13(2)
notice on 25.02.2016, may not have in its contemplation that they intend to

proceed against the Personal Guarantor also under the provisions of IBC.

The contents of Section 13(2) notice do not lead to a conclusion that the
Personal Guarantee Deed dated 14.03.2014 has been invoked. A perusal

of reply letter dated 01.03.2016 filed along with the IA 105/2025 shows that
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it has not been issued to the Personal Guarantor, and was received by the
Chairman and Managing Director of the Corporate Debtor. Therefore, the
same cannot be taken as proof of service of Section 13(2) notice on the
Personal Guarantor. Further, no document is filed by the Creditor along with
the 1A 105/2025 or along with this I1A 164/2025, to establish that Section
13(2) notice was issued to the Personal Guarantor and it was served on the

Personal Guarantor.

The address of the Personal Guarantor shown in Section 13(2) notice dated
25.02.2016 is altogether different from the address of the Personal
Guarantor given in the Petition.

Address of Personal Guarantor in Section 13(2) notice:
"Mr. Sridhar Cherukuri (Guarantor),
H.No. 8-2-684/2, Flat No.106, Rock Levels Apartments,
Gulmohar Avenue, Road No.2, Banjara Hills, Hyderabad - 500034"

Address of Personal Guarantor in CP _1/2023:
"Shri Sridhar Cherukuri, 8-2-293/82/A/61/1,
Plot No. 60 & 61A, Road No.1 & 5,
Jubilee Hills Co-operative Society, Hyderabad-500033"

Address of Personal Guarantor in the Deed of Guarantee dated 14.03.2014:
"Sri Cherukuri Sridhar,
S/o. Cherukuri Jagannadha Rao,
Aged about 47 years,
Residing at Flat No.202, Sharada Residency,
Road No.12, Banjara Hills, Hyderabad-500034"

The Creditor claim that Section 13(2) notice was sent to Rock Levels
Apartment, Gulmohar Avenue, but not filed proof of dispatch or proof of
service. Further, the Creditor claim that Form B Demand Notice was sent to
Jubilee Hills Co-operative Housing Society, Jubilee Hills address, but not
filed proof of service of Demand Notice in Form B on the Personal

Guarantor.
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The Personal Guarantor never acknowledged the issuance of Section 13(2)
notice and the letter dated 01.03.2016 filed by the Personal Guarantor

cannot be taken as proof of service of Section 13(2) notice.

According to the Financial Creditor, the Recovery Certificate dated
16.11.2019 issued by the Hon’ble DRT, Hyderabad in RC.N0.430/2019 in
O.A. 1184/2016 is the starting point of limitation. It is settled law that the
period of limitation is only 3 years from 16.11.2019. The CP 1/2023 was filed
on 20.12.2022 i.e., beyond 3 years from 16.11.2019 and therefore, is clearly
barred by limitation. Section 3 of the Limitation Act clearly lays down that
every suit instituted, appeal preferred and application made after the
prescribed period shall be dismissed, although limitation has not been set
up as a defence. In fact, Personal Guarantor took the plea of limitation in
the additional Counter filed along with 1A 102/2025. Therefore, the Petition
is barred by limitation and it is not even covered by Covid period, which is
from 15.03.2020 to 28.02.2022 and not saved by the judgement of the

Hon'ble Supreme Court in SLP (Civil) No. 7940/2017.

Therefore, the Personal Guarantor prays to dismiss the IA 164/2025 with

exemplary costs for filing an irrelevant document.

26. Upon hearing the Counsels for both sides and on perusal of the record, we are

of the considered view that the question as to the evidentiary value, authenticity, and

admissibility of the reply letter dated 01.03.2016 by the Personal Guarantor in the

capacity of the Chairman & Managing Director of the Corporate Debtor is a matter to

be examined at the stage of deciding the CP 1/2023. However, for the limited purpose

of deciding whether the document can be taken on record, we finds no impediment in
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permitting the Creditor to place reliance on the said document. Accordingly, the reply
letter dated 01.03.2016 annexed at Page 8-9 of IA (IBC)/ 164/2025 is taken on record

and IA (IBC)/164/2025 is allowed and disposed of.

27. During the hearing held on 11.06.2025, it was noted that in compliance with the
previous directions of this Adjudicating Authority, the Creditor has filed 1A 164/2025 to
place on record the reply submitted by the Personal Guarantor as proof of service of
the notice issued under Section 13(2) of the SARFAESI, purportedly served on the
Personal Guarantor. However, the Counsel for the Personal Guarantor contended that
the alleged reply of acknowledgment as notice is not in the individual capacity of the
Personal Guarantor, but rather in the capacity of Managing Director of the Corporate
Debtor. At this stage, the Counsel for the Creditor was directed to file specific proof of
service of the SARFAESI notice under Section 13(2) served on the Personal Guarantor

in his individual capacity, well before the next date of hearing.

28. During the hearing held on 20.06.2025, it was observed that no compliance has
been made for the order dated 11.06.2025 and the Counsel for the Creditor present
stated that they could not trace the said document and therefore sought additional
three weeks’ time to file specific proof of service of the SARFAESI notice issued under
Section 13(2) on the Personal Guarantor in his individual capacity. After hearing the
submissions made by the Counsel for the Creditor, this Adjudicating Authority took a
lenient view, on the ground that the Creditor is a public sector bank, and granted two
weeks’ time and in the event of failure of producing the said proof of service, the matter
would be decided on merits on the next date of hearing and no further adjournment

shall be granted.
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29. On the next date of hearing on 28.07.2025, it was noted that the Creditor failed
to submit the specific proof of service of the SARFAESI notice in compliance of this

Adjudicating Authority Orders dated 11.06.2025 and 20.06.2025.

ANALYSIS AND FINDINGS:

30. We have heard the submissions of learned Counsels for the Financial Creditor,

Personal Guarantor and also perused the RP reports and other records carefully.

31. The first issue that arises before us is “Whether the Petition is filed within the

period of limitation?”
(i)  The account of the Corporate Debtor was declared as NPA on 27.03.2015.

(i)  The Personal Guarantor herein executed the two Guarantee Deeds dated
25.09.2013 (page 10-15 of IA 105/2025) and 14.03.2014 (page 25-29 of the

CP 1/2025) in favour of the Creditor.

(i)  While there is no clause with regard to service of the notice for demand in
the Guarantee Deed dated 14.03.2014 filed with the Petition, the clause 17
of the Guarantee Deed dated 25.09.2013 provides that any demand or
notice to the Guarantor may be given by hand or post addressed to the
Guarantor at their place of business, residence or office. The extract of the

above Clause is reproduced below:

1?:‘“‘}’ dema W or >

l
T —— Y
avin ¢ Made or g
Certfcate of o 'ne Mo a{ or posing ii:f;': lo tto Guaranlor/s i
| y me by postin an s,
anenvelope undne

& Guaranior/s
35 the case i, b V€Y 1l demantd " 0113 at heir plage of busmess,
0 olice shal be gy 10 he recaiveq

been dg) o e gy
Vered in g g T AW
edin the oty cours::,ri:; g cli t!eﬂ Oralthe fime at which should have

ay be mada or
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(iv) The address of the Personal Guarantor as mentioned in the Guarantee

Deeds dated 25.09.2013 and 14.03.2014 are as below:

Guarantee Deeds dated 25.09.2013:

(1) Mr. Sridhar Cherukuri aged 46 Years, residing al 8-2:684/2, Flat No.106, Rock
Levels Apartments, Gulmohar Avenuo, Road No. 2, Banjara Hills Hydorabad
500034

Guarantee Deed dated 14.03.2014

Cherulurd
2) ri Cherukurl Sridhar $/0
Jagannadha Rao, aged about 47 years residing at flat No, 202, Sharada Residency,
Road No.12, Banjara Hills, Hyderabad-500 034,

(v) Pursuant to the default committed by the Corporate Debtor, the Financial
Creditor issued a notice dated 25.02.2016 under Section 13(2) of the
SARFAESI, by registered post, calling upon the Corporate Debtor as well
as Personal Guarantors to discharge the entire outstanding liabilities of the
Financial Creditor within 60 days from the date of receipt of notice. The said
notice was sent to the Personal Guarantor herein at his registered address
mentioned in the Guarantee Deed dated 25.09.2013. The extracts of the
notice dated 25.02.2016 is reproduced below:

i.Fﬁ]nzﬂiﬂﬂfﬂﬂﬂ“ﬂﬂzﬂ15-13
T, 26.02.2016

=)

XXXXXXXX XXX XXXXXXXX
T tir, Sridhar Cherukur, (Guaranior)
. No. 6-2-6B4/2, Flal No. 106, Rock Levels Apartments
Guimahar Avenue, Road No. 2, Banjara Hils, HFdEFEHtI!-SD.']EI}ﬂ

[ear Safiiadam,

e - Hotice Ujs 13 (2] of Securlizatlon & Reconstructio of El .
Enfarcement of sacurlly Interest Act -2002 f nancial Assels and

XXXXXXXXXXXXXXXXXXX
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¢ That you tave failed 1o adhere 1o the lems & condions of sanction and mada defaulls and
::muutﬂndi‘ﬂ amaunl in your accaunl. WV o e iy You hrve it P

ilf’q‘gn'i,“m‘-”“” has been duly agpained a5 suforized ofcia by the Bark in orms of SARFAES!

6} Thal in exzrcise of the powers, conferted on he bank under e ordinanca rafeed fo above, you
are, therelore, hesaby caled upon lo repay in full e amount of

1.Term Loan Rs. 102.85,31,192 (Rs. One hundred and hwo crores eighly five lakhs thirty one
theusand ane bundred and ninely v only) plus un applied interest @ 15.45 % (inchading 2% penal
milerest) w.e.f 25.02 2016 plus expenses and othar charges il any.

2. Cash Cradit Rs. B8, 75, 75,8580- (Rs. Sixly eight crores seventy five fakhs seventy six thousand
gighl hundred and &y nine orily) plus un appliad inbenest @ 1545 % (inchuding 2% panal Wilerest)
woaf 25.02.2018 plus expenses and ofher charges i any

. Forced loan under LC Rs, 27,73,79,867)- (Rs. Twenly seven crores sevenly [ree lakhs saventy
nine thousand eight hundred and sixty saven cely) plus un applied inlerest @ 17.45 % (inclading 2%
penal mievest) w.ad 25,02 2016 plus expenses and olher charges if any

4. Forced Loan under LC Re. 23, 55, 62,4141 (R, Twendy ihree crores Glly five lakhs sidy bwo
theusand four hurdred ang fourteen only) plus un apphied inberest @ 17.45 % (nchiding 2% penal
irerest]) vl 25.02.2016 pius expenses and ofher chaipes if any

5, Forced Loan under LG Rs. 24, 12, 32,807~ (Rs. Twanly four croves twelve lakhs ity two

ihusand ning hundrad and eighty soven only) plug un applied inerest & 17.45 % (including 2%
penal inkgrest) vl 25,02 2016 plus expenses and olhar charges I ary

a3 menlicngd abowe wilhin 6 days fram the daba of recelpt of this nalice, failing which tha hurﬂ.mﬂ
exercise any and! of all of the powers under sub section 4 of secion 13 of the abiove ordinance, in
which case you shall be also liablo io pay all cosls, charges |, expenses and other incidenlal charges

{heracd

(vi) Itis noted that the last address of the Personal Guarantor available with the
Creditor is that mentioned in the Guarantee Deed dated 14.03.2014 on

which the notice was not served.

(vii) The Creditor has filed IA 164/2025 to place on record the reply submitted
by the Personal Guarantor as proof of service of the notice issued under
Section 13(2) of the SARFAESI, purportedly served on the Personal

Guarantor. The said letter is reproduced below:
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Date: 01.03,2016

The Asséstant General Manager,
. Bank of Maharashira,

Sultan bazaar Branch,
Hyderahad,
Dear 8ir

Sish:- Notics U/8 13 (3 of Becuritization & restructruction of Financial
Assets and Enforcement of Security Interest Act-2002,

Ref: Your letter 02/13 (2] Transstroy/2015-16 dated 25.02.2016.

We acknowledge receit of your above referred letter dated 25,02.2016 on
01.03.20016, While thanking you for your timely support i sanctioning
Various credits limits to the company In our long association, we wish to inform
you the fallowing,

You are aware that the entlre Infrastructuge industry is goiry through tough
phase for the past thres vears and gur Company i not an exception. In spite of
Such eritical conditions, the Company is executing 18 projects with a total
Project cost around Rs 2241567 Crares, Ag the Company was executing
works for various Central and State Governments including NHAI Road
Frojects and Palavaram irrigation Project which are of National importance and
the sald BOT/SPY/EPC projects have to be completed in a time baund pering
and most of the prajects are in sveeution,

The Company i facing severe liquidity crunch for the past two year dug Lo
eiormous delay in realisation of receivables from Govertiment Departments. Ag
such the Company could not meet jia repayment obligations,

We have already informed in the meeting about the steps taken by the
vompany by way of BG discounting process, sharshldes agreement for equity
infusion expecled to be campleted by March 2016, after completion of the
fbove there will be flow of funds; we are working an clearing of over dues and
Up gradation of account to standard asset, We have also informed that the re-
caling the advances at thi# juncture wil spoil all the steps taken by the
Company for infusion of funds, b

Bench
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POW) L

T LSy is trying all possibilities, like ralsing the equi and recoveri
. . ! y vmn
project receivables from ongoing Projects to ad;’u‘st th:q ov?r dues [rom lh:
proceeds of the same. Though it was decided by the consortium member banks
in the ..JI.B hc!d on 0?.02.20!6 to wait up to 20.03.2016 and not to start the
:oo;:cmng action against Company, surprisingly, we have received the abaye

F\:r}hcr. we assure that .thc Company is confident to tumn the comer and
taking every possible step in not allowing the Accounts slipping 1o NPAs,

o view of the above we request you not to take an ) i

of | y drastic steps in terms of
Securfuz;uon and Reconstruction of Financial Assets in Er?f:xocmcnl of
Security interest Act 2002 as informed in your Letter,

We are hopeful that we shall be clearing all the ov -
kindly besr with us, " over dues at the earliest. Hence

Thanking you,
Yours faithfully,
For [Transstroy (India) Ltd,, N

Sridhar Cherulouri
Chairman & Managing Director

(viii) However, during the course of hearing held on 11.06.2025, the Counsel for
the Personal Guarantor contended that the alleged reply of
acknowledgment as notice is not in the individual capacity of the Personal
Guarantor, but rather in the capacity of Managing Director of the Corporate
Debtor. At this stage, the Counsel for the Creditor was directed to file
specific proof of service of the SARFAESI notice under Section 13(2) served

on the Personal Guarantor in his individual capacity, well before the next

date of hearing.
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(ix) During the hearing held on 20.06.2025, it was observed that no compliance

has been made for the order dated 11.06.2025 and the Counsel for the
Creditor present stated that they could not trace the said document and
therefore sought additional three weeks’ time to file specific proof of service
of the SARFAESI notice issued under Section 13(2) on the Personal
Guarantor in his individual capacity. After hearing the submissions made by
the Counsel for the Creditor, this Adjudicating Authority took a lenient view,
on the ground that the Creditor is a public sector bank, and granted two
weeks’ time and in the event of failure of producing the said proof of service,
the matter would be decided on merits on the next date of hearing and no
further adjournment shall be granted. On the next date of hearing on
28.07.2025, it was noted that the Creditor failed to submit the specific proof
of service of the SARFAESI notice in compliance of this Adjudicating

Authority Order dated 11.06.2025 and 20.06.2025.

The Personal Guarantor is the Managing Director of the Principal Borrower/
Corporate Debtor. He received the notice section13(2) of SARFASI Act as
an innovation of Guarantee. Hence, this receipt of the above notice by the
Personal Guarantor/ Managing Director would be treated as a deemed
acknowledgment of the receipt of the section13(2) notice for invocation of

personal guarantee, in view of the following facts:

(a) Section 13(2) notice itself categorically state that the sl.no.7 stood as a
Personal Guarantor for repayment of the dues of the credit granted to

S.No.1 i.e. Principal Borrower.

(b) Clause 6 of the notice itself categorically further state that the notice is

issued for all. The Clause 6 of the notice is reproduced below:
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6) That in exercise of the powers, conferred on the bank under the ordinance referred fo above, you
are, therelore, hereby called upon to repay in full the amount of | !

1.Term Loan Rs. 102.85.31 +192/- (Rs. One hundred and two crores eighty five fakhs thiry one
thousand one hundred and ninety two only) plus un applied interest @ 15.45 % (including 2% penal
interest) w.e.f 25.02.2016 plus expenses and other charges if any.

2, Cash Credil Rs. 68, 75, 76,859/ (Rs. Sixty eight crores seventy five lakhs seventy six thousand
eight hundred and filly nine only) plus un applied interest @ 15.45 % (including 2% penal interest)
w.e.1 25.02.2016 plus expenses and other charges if any

3. Forced loan under LC Rs. 27,73,79,867/- (Rs. Twenly seven crores seventy three lakhs seventy
nine thousand eight hundred and sixty seven only) plus un applied interest @ 17.45 % (including 2%
penal interest) w.e.f 25.02.2016 plus expenses and other charges if any

4. Forced Loan under LC Rs. 23, §5, 62,414/- (Rs. Twenly ihree crores fifty five lakhs sixty two
thousand four hundred and fourteen only) plus un applied interest @ 17.45 % (including 2% penal
interes!) w.e.f 25.02.2016 plus expenses and olher charges if any

5. Forced Loan under LC Rs. 24, 12, 32,887/- (Rs. Twenty four crores twelve lakhs ihity two

thousand nine hundred and eighty seven only) plus un applied interest @ 17.45 % (including 2%
penal interest) v.e.f 25.02.2016 plus expenses and other charges il any

as mentioned above within 60 days from the date of receipt of this notice, failing which the bank shg!l
exercise any and/ or all of the powers under sub section 4 of section 13 of the al;:w_e ordinance, in
which case you shall be also liable to pay all costs, charges , expenses and other incidental charges

thereof.

Therefore, there is proper invocation of guarantee and therefore, the cause
of action in the instant case arises on 30.04.2016, which is 60 days from the

date of receipt of the notice i.e. 01.03.2016.

However, the instant Petition has been filed on 19.12.2022, which is beyond

the period of three years from the date, when the cause of action arose.

It is observed that in the recovery proceedings bearing RC No0.439/ 2019 in
0O.A. No.1184 of 2016, initiated by the Creditor against both the Corporate
Debtor and the Personal Guarantor, the Hon’ble DRT-1 Hyderabad issued
a Recovery Certificate on 16.11.2019 against both the Corporate Debtor
and Personal Guarantor. It is a settled position of law that issuance of such
a Recovery Certificate gives rise to a fresh cause of action. In this regard,
reliance is placed on the judgment of the Hon’ble Supreme Court in Dena
Bank vs. C. Shiva Kumar Reddy & Anr. (supra), wherein it was held that

a judgment and/ or decree for money passed in favour of a Financial
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Creditor by DRT, or by any other Tribunal or Court, or the issuance of a
Recovery Certificate in favour of the Financial Creditor, would give rise to a
fresh cause of action for initiating proceedings under Section 7 of the IBC,
if the dues of the Corporate Debtor under such judgment/ decree or any part

thereof remained unpaid.

(xiv) In view of the above legal position, the fresh limitation starts on the date of
issue of Recovery Certificate and thus limitation period would get extended

up to 15.11.2022.

(xv) Further, the Hon’ble Supreme Court vide its Order dated 10.01.2022 in M.A.
No. 21 of 2022 in Suo Motu Writ Petition (C) No. 3 of 2020 gave the

following directions:

“l. The order dated 23.03.2020 is restored and in continuation of the subsequent
orders dated 08.03.2021, 27.04.2021 and 23.09.2021, it is directed that the
period from 15.03.2020 till 28.02.2022 shall stand excluded for the purposes of
limitation as may be prescribed under any general or special laws in respect of
all judicial or quasi-judicial proceedings.

Il. Consequently, the balance period of limitation remaining as on 03.10.2021, if
any, shall become available with effect from 01.03.2022.

Ill.  In cases where the limitation would have expired during the period between
15.03.2020 till 28.02.2022, notwithstanding the actual balance period of limitation
remaining, all persons shall have a limitation period of 90 days from 01.03.2022.
In the event the actual balance period of limitation remaining, with effect from
01.03.2022 is greater than 90 days, that longer period shall apply.

IV. It is further clarified that the period from 15.03.2020 till 28.02.2022 shall also
stand excluded in computing the periods prescribed under Sections 23 (4) and
29A of the Arbitration and Conciliation Act, 1996, Section 12Aof the Commercial
Courts Act, 2015 and provisos (b) and (c) of Section 138 of the Negotiable
Instruments Act, 1881 and any other laws, which prescribe period(s) of limitation
for instituting proceedings, outer limits (within which the court or tribunal can
condone delay) and termination of proceedings.”

(xvi) Therefore, after considering the exclusion of the period as per the above
order of Hon’ble Supreme Court, the present Petition has been filed well

within the limitation period.
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(xvii) Further, clause 6 of the Deed of Guarantee dated 25.09.2013 provides that
the Guarantee remains valid until all dues are fully paid, regardless of
document renewal or legal proceedings, holding Guarantors liable even if
credit facilities are time-barred for recovery. The above clause is reproduced

hereunder:

6. ‘This Guarantee shall not be revoked by the Guarantors and shall remain in
force t!ll all thle amounts due and payable to the Bank by the Borrowers in respect of
the said credit facilities are paid in full inclusive of interest and olher charges payable
by the Borrowers. The Guarantors further specifically agree that this Guarantee
shall conlinue to be liable there under for all amounts due and payable to the Bank
by the Borrowers even though some of the credit facilities may have been unutilized
or ulilized and then repaid in full so jong as the credit facility is continued by the Bank
to the Borrower. This Guarantee shall be in full force even though the Borrowers
have not renewed the documents and even though the claim of the Bank for the
amounts due from the Borrowers get time barred and the Bank cannot recover the

same from the Borrowers by filing a suit or any legal proceeding against the
Borrowers,

(xviii) In view of the foregoing discussions, we are of the considered view that the

Petition is not barred by limitation

32. The next issue for consideration before us is “Whether in the ‘Master Circular
on Wilful Defaulters’ issued by RBI on 01.07.2015, the Personal Guarantee Deeds

that were executed prior to 09.09.2014 are exempted.”

(i) In the ‘Master Circular on Wilful Defaulters’ issued by RBI on 01.07.2015,
the clause 2.6 deals with the guarantees furnished by individuals, which is
reproduced below:

“2.6 Guarantees furnished by individuals, group companies & non-group
companies

While dealing with wilful default of a single borrowing company in a Group, the
banks/ Fls should consider the track record of the individual company, with reference
to its repayment performance to its lenders. However, in cases where guarantees
furnished by the companies within the Group on behalf of the wilfully defaulting units
are not honoured when invoked by the banks /Fls, such Group companies should
also be reckoned as wilful defaulters.

In connection with the guarantors, banks have raised queries regarding inclusion of
names of guarantors who are either individuals (not being directors of the company)
or non-group corporates in the list of wilful defaulters. It is advised that in terms of
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Section 128 of the Indian Contract Act, 1872, the liability of the surety is co-
extensive with that of the principal debtor unless it is otherwise provided by
the contract. Therefore, when a default is made in making repayment by the
principal debtor, the banker will be able to proceed against the
guarantor/surety even without exhausting the remedies against the principal
debtor. As such, where a banker has made a claim on the guarantor on
account of the default made by the principal debtor, the liability of the
guarantor is immediate. In case the said guarantor refuses to comply with the
demand made by the creditor/banker, despite having sufficient means to make
payment of the dues, such guarantor would also be treated as a wilful defaulter. It is
clarified that this treatment of non-group corporate and individual guarantors would
apply only prospectively and not to cases where guarantees were taken prior to this
circular. Banks/Fls may ensure that this position is made known to all prospective
guarantors at the time of accepting guarantees.”

(i)  We observe that the RBI has advised the banks that in terms of Section 128
of the Indian Contract Act, 1872, the liability of the surety is co-extensive
with that of the principal debtor unless it is otherwise provided by the
contract. Therefore, when a default is made in making repayment by the
principal debtor, the banker will be able to proceed against the guarantor/
surety even without exhausting the remedies against the principal debtor.
As such, where a banker has made a claim on the guarantor on account of
the default made by the principal debtor, the liability of the guarantor is

immediate.

(i) In view of the above, we are of the considered view that the Personal
Guarantor is not exempt under the Master Circular and the liability of the

Personal Guarantor would be governed as per the Contract of Guarantee.

33. The next issue that arises for adjudication before this Adjudicating Authority is
“Whether the Personal Guarantor is liable to pay the dues by virtue of the

Guarantee Agreements executed by him.”
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(i) The Guarantee Deeds dated 25.09.2013 and 14.03.2014 have been

executed by the Personal Guarantor for the loan extended by the Financial

Creditor to the Corporate Debtor.

As per Clause 11 of the Guarantee Deed dated 14.03.2014, the Personal
Guarantor, in the event any default by the Corporate Debtor, has agreed to
pay the principal not exceeding Rs.3756/- crore together with interest, costs,

charges, expenses etc. The above clause is reproduced below:

lﬂ‘igﬁyﬂ:gvﬁgfggﬁfa WITHP;ESS;STH that in consideration of the above premises it is
nd agreed (t ; s
severally) as follows: greed (the Guarantors covenanting and agreeing jointly and

L Ifatany time default shall be made by the Borrower in payment of the principal sum
not exceeding Rs.37,76,00,00,000.00 (Rupees Three Thousand Seven Hundred
and Seventy Slx Crores only) together with interest, costs, charges, expenses and/o
other. money for the time being due to the Lead Banl [n respect of or undor the ab :
mentioned credit facilities or any of them the Guarantors shall forthwith on dem:r‘:; |
pay to the Lead Bank the whole of such principal sum (not exceeding Rs.3,776.00
Crores) together with interest, penal interest ,cost, charges, expenses anld;or :
other money as may be then due to the Lead Bank in respect of the above mentiora::g
l|:redft racilities.and .::ha}! indemnify and keep indemnified the Lead Bank against al|
a?lsjii oef the said principal sum, interest or other money due and all costs, charges
i r;z Or}iise»;};?rt‘zn:f::r which the Lead Bank may incur by reason of any default on

(iii) As per Clause 6 of the Guarantee Deed dated 14.03.2014, the guarantee
shall be enforceable against the Personal Guarantor notwithstanding the
securities obtained by the Creditor. The above clause is reproduced below:

6. The Guarantee herei ' '
- ee herein cont ; :
notwithstanding the securiti:;n:;:ar;:::; . Enfﬂl'?ea: 7 it e G
" or-any of them or any other co
securities that th o ollateral
¢Lead Bank may have obialned or may obtain from the Borrower or

any o i y 1 '
hereu:];r p;rson shal at the time when proccedings are taken against the Guarantors
er oe outstanding and/or not enforced and for remain unralised

(iv) As per Clause 7 of the Guarantee Deed dated 14.03.2014, the Financial

Creditor can treat the Personal Guarantor as Corporate Debtor for all
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payments guaranteed by them. The extract of the same is reproduced

hereunder:

I order to give efect to the Guarantee hereln contained the Lead Bank ghal e

entitled to act as i the Guarantars w '
ere principal debtors to the | -
Pryments guaranteed by them as aforesald to the Lead Bank, e

As per Clause 8 of the Guarantee Deed dated 14.03.2014, the Guarantee
is a continuing for all amounts advanced by the Financial Creditor to the

Corporate Debtor. The extract of the same is reproduced hereunder:

Eiledﬁgaranree herein contained js ; continuing one for all amounts advanced by the
[;Ca'”l ank t'n the i!or‘rower In respect of or under the above mentioneq credit
lities as also for all interest, costs and gther money which may from time to tima

become due and remain unpaid to the Lead Bank thereunder and shall not be

deterrgiged Or in any way be affacted by a1y aceount or accounts opened or to be
:pgne y the Lead iank hec9mingn[l Or coming inta credit at any time or from time
Otime orby reason of the said account or accounts bei ng closed and fresh account or

#Ccounts being opened in respect of fresh faclities bei .
, | esh facilites being granted withi
limit sanctioned to the Borrower. b8 tin- the overal

As per Clause 11 of the Guarantee Deed dated 14.03.2014, the guarantee
shall be irrevocable and enforceable against the Personal Guarantor. The

extract of the same is reproduced hereunder:

The Guarantee shall be irrevocable ‘
. nd enforceable against the Guarant
notwithstanding any dispute between the Lead Bank and the Borrower, "

As per Clause 12 of the Guarantee Deed dated 14.03.2014, any
acknowledgement of debt by the Corporate Debtor shall be deemed to have

been by or on behalf of Personal Guarantor. The extract of the same is

reproduced hereunder:
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TI}E Guarantors affirm, confirm and declare that any balance’ confirmation and/or
acknowledgement of debt and/or-admission of liability given or promise or part
payment made by the Horrower or the authorised agent of the Borrower to the Leag

Rank shall be deemed to have been made 2 .
. ' nd/or given by or
Guarantors themselves and shall be binding upon each Ef rhem.y i el

(viii) As per Clause 17 of the Deed Guarantee, the Personal Guarantor shall
remain liable even if the Corporate Debtor becomes insolvent or enters into
liquidation etc., or Corporate Debtor make any arrangement or composition

with the Financial Creditor. The extract of the same is reproduced

hereunder:

The Guarantors agres that il the Borrower being an individual becomes an Insolvent
or being a company enters into liquidation or winding up (whether compulsory or
voluntary) or if the management of the undertaking of the Borrower is taken over
under any law or if the Borrower and/or the undertaking of the Borrower is
nationalized under any law or make any arrangement or composition with creditors
the Lead Bank may (not with standing payment to the Lead Bank by the Guarantors
or any other person of the whole orany part of the amount hereby secured) rank as
creditorand prove agalnst the estate of the Borrower for the full amount of the Lead
Bank's clalms against the Borrower or agree to and accept any composition in
respect thereof and the Lead Bank may recelve and retain the whole of the dividends,
composition or other payments thereon to theexcluson.of all the rights of the
Guarantors In competition with the Lead Bank until all the Lead Bank's claims are
fully satisfled and the Guarantors will not by paying off the amounts payable by
them or any part thereof or otherwise prove or claim against the estate of the
Borrower until the whole of the Lead Bank's claims against the Borrower have been
satisfied and the Bank may enforce and recover payment from the Guarantors of the
full amount payable by the Guarantors notwithstanding &ny such proof or
composition as afgresald. On the happening of any of the aforesaid events, the
Guarantors shall forthwith [nform the Lead Bank In writing of the same.

(ix) Further, the Hon’ble NCLAT in the matter of State Bank of India vs. Mr.
Deepak Kumar Singhania in Company Appeal (AT) (Insolvency) No.191

of 2025 has held that liability of the Guarantor must be determined strictly
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in terms of the Deed of Guarantee. The relevant extracts of the judgement
are reproduced below:
24, This Tribunal in Archana Deepak Wani vs. Indian Bank -

Company Appeal (AT) (Ins.) No.301 of 2023 has also held that liability

of the Guarantor must be determined strictly in terms of the Deed of

Guarantee. In paragraph 26, following has been laid down:

“26. The scheme of I&B Code clearly indicate that both the
Principal Borrower and the Guarantor become liable to pay the
amount when the default is committed. When default is committed
by the Principal Borrower the amount becomes due not only
against the Principal Borrower but also against the Corporate
Guarantor, which is the scheme of the [&B Code. When we read
with as is delineated by Section 3(11) of the Code, debt becomes
due both on Principal Borrower and the Guarantor, as noted above.
The definition of default under Section 3(12) in addition to
expression ‘due’ occurring in Section 3(11) uses two additional
expressions ie “payable” and “is not paid by the debtor or
corporate debtor”. The expression ‘is not paid by the debtor’ has to
be given some meaning. As laid down by the Honble Supreme
Court in “Syndicate Bank vs. Channaveerappa Beleri & Ors.”
{supraj, a guarantor’s liability depends on terms of his contract.
There can be default by the Principal Borrower and the Guarantor
on the same date or date of default for both may be different
depending on the terms of contract of guarantee. It is well settled
that the loan agreement with the Principal Borrower and the Bank
as well as Deed of Guarantee between the Bank and the Guarantor
are two different transactions and the Guarantor’s liability has to

be read from the Deed of Guarantee.”

(x) In view of these specific clauses in the Guarantee Deeds, we are of the
considered view that the Personal Guarantor herein is liable under the
aforesaid of Guarantee Deeds and the contentions raised by the Personal

Guarantor regarding not being liable on various grounds are tenable .

34. The next issue for consideration is “Whether the Demand Notice was duly

served upon the Personal Guarantor demanding the outstanding amount
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beyond the threshold of Rs. One Crore due and payable under the Guarantee

Agreement?”

(i)

It is noted that the Creditor issued the demand notice for outstanding debt
of Rs. 327,07,94,445.45 in Form B on 15.06.2022 to the Personal Guarantor
of the Corporate Debtor, which was delivered on 22.06.2022 as per track

consignment, the extract of which is reproduced below:

_You are here Home>> Track Consignment

Track Consignment Quick help

* Indicates a required field.

* Consignment Number

EN413363210IN
Booked At  Booked On Destination Tariff Article Type  Delivery Delivery Confirmed
Pincode Location On
Hyderabad 17/06/2022 500033 1770 Inland Speed  Jubilee Hills SO 2200612022 1346.26
GPO. 171249 Post

Event Details For : EN413363910|N
Current Status : Item Delivery Confirmed

Date Time Office Event

220612022 134626 Hyderabad GPO llem Delivery Confirmed

220062022 094224 Hyderabad GPO Qut for Delivery

22/0612022 084514 Hyderabad G PO ltem Received

21/06/2022 183415 Hyderabad NSH Item Dispaiched

21/06/2022 161002 Narayana(Nellore) BO ltem Dehvery Confirmed

21/06/2022 160605 Hyderabad NSH tem Bagged

21/06/2022 143241  Hyderabad NSH ltem Received

21/06/2022 121716  Jubilee Hills SO llem Bagged

20/06/2022 180043  Jubilee Hills SO llem Retumed Addressee Left without instructions

20/06R2022 115650 Narayana(Nellore) B.O (Beat Number1) ltem Delivered [To D GAYATHRI (Addressee) |

20/06/2022 11:2610  Jubilee Hills SO Out for Delivery
2000672022 103125 Mannur S O(Cuddapah) ltem Bagged
20006/2022 103125 Mannur S O (Cuddapah) Dispatched to 8O
20/06/2022 103125 Mannur 5.0 (Cuddapah) Item Dispatched
20/06/2022 093157 Jubillee Hills SO ltem Received
20/06/2022 091624 Mannur S O (Cuddapah) llem Recenved

5 hveavindiapast gowin/_layouts NSO 0P Portal Trackng/TrackC onsignment aspc 1
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822,919 PM
20/06/2022
2010612022
1910612022
19/06/2022
19/06/2022
19/06/2022
1810612022
18/06/2022
1810612022
1810612022
17/06/2022
17106/2022
17106/2022
170612022
171062022
1700612022
16/06/2022
16/06/2022
16/06/2022

015540
013700
194205
040439
024633
023113
200242
194152
155355
085126
21:09.29
194208
171249
163132
15351
122703
211336
22127

172512

Cuddapah ICH
Cuddapah ICH
Cuddapah ICH
Tirupat TMD
Tirupatu NSH
Tirupahi NSH
Hyderab ad NSH
Tirupathi NSH
Hyderabad NSH
Hyderabad NSH
Shamshabad Ar Pord TMO
Hyderabad GPO
Hyderabad G PO
Hyderabad NSH
Hyderabad NSH
Hyderabad NSH
PBC Autonagar
PBC Aulonagar

PBC Autonagar

NCLT Amaravati Bench

Track Congignment

ltem Dispalched
llem Bagged
ltem Received
llem Recenved
Hem Dispatched
llem Bagged
ltem Digpalched
liem Received
llem Bagged
llem Received
ltem Received
ltem Bagged
Item Booked
llem Dispatched
llem Bagged
ltem Recened
ltem Dispalched
ltem Bagged

llem Booked

(i)  Inview of the above, we are of the considered view that the Demand Notice

dated 15.06.2022 in Form B has been duly served upon the Personal

Guarantor demanding the outstanding amount beyond the threshold of

Rupees One Crore due and payable under the Deeds of Guarantee. 0

35. While considering the Petition under Section 99(7) of IBC, we need to refer to the

report/ recommendation of the RP. In the present case, the RP in his report filed under

Section 99 of IBC has stated that the Petition filed by the Creditor, is in compliance

with section 95 of the Code and has recommended for acceptance of the present

Petition for initiating PIRP against the Personal Guarantor — Shri Sridhar Cherukuri.

36. In terms of the provisions of Section 100 of IBC, 2016, while considering the

admission of a Petition filed under Section 95(1) of IBC, 2016, this Adjudicating
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Authority needs to satisfy itself regarding the acceptability of the report filed under
Section 99 of IBC, 2016. In view of the above, we are of the considered view that this

Petition needs to be admitted. Therefore, CP (IB) No.1/95/AMR/2023 is admitted.

37. As a sequel of admission of the present Petition, the interim moratorium, which
had kicked in as per Section 96 of the IBC shall cease and a fresh moratorium will
begin in terms of Section 101 of the IBC in relation to all the debts of the Personal
Guarantor. During the moratorium period — (a) any pending legal action or proceedings
in respect of any debt qua the Personal Guarantor shall be deemed to have been
stayed; (b) the Creditors shall not initiate any legal action or legal proceedings in
respect of any debt qua the Personal Guarantor; and (c) the Personal Guarantor shall
not transfer, alienate, encumber or dispose of any of the assets or his legal right or
beneficiary interest therein. The moratorium shall cease to have effect at the end of a

period of 180 days.

38. The public notice as envisaged under Section 102 of the IBC shall be issued by
the RP, on behalf of the Adjudicating Authority, within seven days of passing of this
Order, inviting claim from all creditors within 21 days of such notice. The notice shall
include details of the present Order, particulars of the RP with whom the claims have
to be registered and the last date for the submission of the claims. The notice shall be
— (a) published in English and one Vernacular Language newspaper, which are in
circulation in the State, where the Personal Guarantor resides as well as where the
registered office of the Corporate Debtor is situated; (b) affixed in the premises of this

Adjudicating Authority; and (c) placed on the website of the Adjudicating Authority.

39. The RP in exercise of the powers conferred under Section 104 shall prepare a

list of creditors within 30 days from the date of the notice as provided under Section
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105, the debtor (Personal Guarantor) shall, in consultation with the RP, prepare a
repayment plan containing a proposal to the creditors for restructuring of his debts or
affairs, which besides other things, shall also include the provisions for payment of fee
to the RP. The RP shall submit the repayment plan along with his report on the plan to
this Adjudicating Authority within a period of 21 days from the last date of submission

of claims, as provided under Section 106 of the IBC.

40. In case the RP recommends that a meeting of the creditors is not required to be
summoned, he shall record the reasons thereof. If the RP is of the opinion that the
meeting of the creditors should be summoned, he shall specify the details as provided
under Section 106(3). The date of meeting should not be less than 14 days or more
than 28 days from the date of submission of the report under Sub-Section (1) of Section
106, for which at least 14 days’ notice to the Creditors (as per list prepared) shall be
issued by all modes. Such notice must contain the details as provided under the

provisions of Section 107 of the IBC.

41. The meeting of the creditors shall be conducted in accordance with Sections 108,
109, 110 and 111 of IBC, 2016. The RP shall prepare a report of the meeting of the
Creditors on repayment plan with all details as provided under Section 112 and submit
the same to this Adjudicating Authority, copies of which shall be provided to the Debtor
and all the Creditors. It is made clear that the RP shall perform his functions and duties

in compliance with the code of conduct provided under Section 208 of the IBC, 2016.

42. A copy of this Order along with a copy of the Petition and RP Report shall be
provided to the Creditor, Personal Guarantor and IBBI by the Registry/ Court Master

within 7 days from today by email.
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43. It goes without saying that whatever amount is paid to the Creditor by the
Principal Borrower (Corporate Debtor) and other guarantors, the same would be

deducted from the liability of the Personal Guarantor to repay.

44. To come up for consideration of Status Report to be filed by RP, within eight

weeks.
Sd- Sd-
(Umesh Kumar Shukla) (Kishore Vemulapalli)
Member (Technical) Member (Judicial)

Reddy Pavani, LRA
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