
F;

l1

IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DDLHI, (BENCH IV)
IA No. 51,7llNDll2o2L

IN
coMpANy pETrTroN No. (rB) 1388/(ND)/2018

[under sectton 30,31 and. oth.er applicabLe proutstons of tLrc InsoLuenc:t1
arud Bankruptcg code, 20r6 read with Regulation 39 o1 the tnsolue,-tc,q
and Bankruptcg Board. of India for approial of Resolution pLanl

IN THE MATTER OF:
MR. SANTOSH SHARMA
(RESOLUTTON PROFESSIONAL)
M/s DASH EXPORTS PRIVATE LIMITED

., APPI,ICAN'I'
And

In the mgrtter of:
M/s. RAKESH KUMAR PRADEEP KUMAR

...AppLICANT/ OpERATIONAL CRtrDl.t.OR

VERSUS

DASH EXPORTS PRIVATE LIMITED
...RESPONDENT/ CORPORATE DEBTOR

ORDER PRONOUNCED ON: 29.09.202l

Coram:
DR. DDEPTI MUKESH
HON'BLE MEMBER (JUDICIAL)

MS. SUMITA PURKAYASTHA
HON'BLE MEMBDR (TECHNICAL)

-)

r.A.s1 7/ (ND)/ 202 1 rN C.p (rB)_ I sBB/ (ND)/ 201 B
Sanlosh Sharma And M/ s Rakesh Kumar prad.eep Kumar Limited
Exports Put. Limited

Vs. Dctsh
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MEMO qF PARTIES

Mr, Santosh Sharma

Resolution Professional

For M/s Dash Exports Private Limited (under CIRP)

HAVING OFPICE AT:

Unit No. 110, First Floor, JMD Pacific Square,

Part- II, Sector- 15, Gurugram-122001.

Haryana
' Email: sci.santoshsharma(Dqmail.com

Phone Number: +91-826947 0812

...APPLICANT

Present:

For Applicant -

For the Respondent

For RP - Mr. Ashish Makhr.1a,

Mr. Anurag Bhatt, adv.

r.A.s17/ (ND)/ 2021 rN C.p (rB)-1 sBB/ (ND)/ 201 B
santosh sharma And M/ s Rakesh Kumar pradeep Kututr Linited l/s, Drrs|
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ORDER

l The present application has been fired by the Resolution professionar, Mr,
Santosh Sharma for approval of Resorution plan under section 30 (6) and
section 31 0f the Insolvency and Bankruptcy code, 20l6 (herearter rererredto as Code) read with Regulation 39 (4) of the Insolvency and Bankruprc.l,
Board of India (rnsolvency Resolution process for corporate persons)
Regulations, 2016 (hereafter referred to as Regurations) seekrng approvar of.the Resolution plan of M/s Asterord Sherters Homes private Lrrnired ,r
respect of on-going clRP of Dash Export.s Private Limrted. The Resolurir,rr
Plan was duly approved in the eighth meeting of committee of creditors (coc)
held on 27 'L1'2020, with g9.220k of voting share. The minutes of Lhe said
meeting along with the voting result has been annexed.

An application bearing C.p. No. IB_l3BB/(ND)/20lB was filed by M/s Rakestr
Kumar pradeep Kumar/operational creditor under Section g or the code ror.initiating corporate Insolvency Resolutron process against Dash Exporrs/
corporate Debtor' This Bench vide order dated 26.02.2020 admitted th.
Section 9 application and appointed Mr. Sant.sh Sharma rhr. Inrerrrn
Resolution professional (rRp) (hereinarter referred ro as the ,,Appiic,'r,,1 

rr:ri,r
necessary directions and to file regular reports of evcnts. Subsequc.Ll-r,,, Mr.Santosh sharma was confirmed as the Resolution professional (Rp) at rhe
lstCOC meeting held on Og.06.2O2O.

The applicant made a public announcement in Form-A dated o 1.01r.2020 asprescribed under Regulation 6 (1) of the Regulations published in Frnancral
Express (English) and Jansatta (Hindi) both at Delhi NCR locari.n.
intimating the commencement or corporate Insoivency Resorutron lr^rcess olthe corporate Debtor and lor calling the crecirtors ro subrnrr thr:rr :,larnrs
along with the proof in the prescribed format.
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4, The applicant states that. the RP consti!uted the CoC pursuant to Sectron 2 1

of the code and filed reports with the Hon'ble NCLT. The copv ol report is

annexed. As per Section 29 of the code read with regula[ion 36(2) ol t.he CIRP

Regulation, an information memorandum was prepared by the applicant as

the regulation for formulating the resolution plan. The copy of Infbrmation

memorandum has been annexed.

5. The applicant states that the CIRP commenced on 26.02.2020 accordingil

the 180 days period was expiring on 24,O8,2020. I-lowever, due to (lovid - l9

pandemic, the government of India with ellect lrom 25th March 2020

declared a nationwide lockdown. The lnsolvency and Bankruptcy Board ol

lndia vide notification dated 29.03.2020 inserted Regulation 40t). w'hich

prescribes relaxations with respect to the CIRP rimelines undc-r rhe IEIC an<i

the rules/ regulations framed there under, in view of the difficulries being

laced due to the outbreak of the COVID- 19 pandemic. The said regularion is

reproduced below:

"40C. Special prouision relating to time-Line;
Notwithstanding the time-lines contained in these
regulations, but subject to the prouisions in the Code, the
peiod of lockdoun imposed by the Central Oouernment in
the wake of Couid-19 outbreak shall not be counted for the
purposes of the time-line for any actiuitg that could not be
completed due to such lockdown, in relation to a corporate
insoluency resolution process. "

Further the Hon'ble NCLAT vide irs order dared 30.03.2020 in Suo n-:oro

Company Appeal (AT) (lnsolvency) No.1 ol 2020, ordered that Lhe period oi

lockdown shall be excluded for the purpose of counting rhe period lor-

'Resolution Process under Section 12 of the Insolvency and Bankruptcl,

code, 2016', in all case where CIRP has been initiared and is pending before

any bench.

Accordingly, the lockdown period of 68 days was excluded while counting

the CIRP period of 180 days and the revised CIRP penod was exprnnli,,n

. 31.10.2020. Thereafter an extension of 90 days was soughr by rhe applicanr

by filing an application under Section 12 ol the code, \ hic:h uvas dulr
granted by this bench. Accordingly, the CIRP period wils cxLenciccl Lrpro 27(.)

t.A. s 1 7/ (ND)/ 2 02 1 rN C.p (rB)- 1 sSB/ (ND)/ 20 1 B
Santosh Sharma And M/ s Rakesh Kumar Pradeep Kumar Limited Vs. Dash
Exports Put. Limited



t .t : ,. l 5

days which was expiring on 30.O I .2O21 . The present application was lilecl
2001.2o2r' i.e. berore the expiry or 27o da's. Thcreiore rhere was ,o
requirement for extension ol.CIRp period upto 330 days.

6' The first coc meeting was he.rd on 08.06.2020 wherein it was discussed thar
the IRP intend to move an application under Sectron 1g(2) of IBC regarciing
non-co-operation from the suspended board of directors and personnel. The
IRP was arso confirmed and appointed as Resorution professionar 

o1.
corporate debtor. The 2nd meeting of CoC was held on lO.o7.2020, rn the serid
meeting the agenda ror invitation of expression or interest in prcscribr:ci F,rrn
- G and eligibility criteria was put forth berore the members of coc. ()rr
15.o7 2020 the Rp pubrished the rnvitation ror expression of Inreresr ancj tht,
last date or submission of Resorution pran was 23.0g.,2020. Thar on the iasr
date of submission two resolution plans was recervcd. The 3,d mcetine oi Co(l
was held on i3'oB'2020, claims received were !o be discussed. The Srh coc
meetrng was held on 03. 10.2020, the Rp appointed Mr. Munish Shtrrma,
independent professionar for carrying out the due dirigence or the resorutio,
plan submitted by the Resolution Applicant. In the 6(r) meetrng hcld orr
28 ro 2020' the due dirigence report prepared by the resorurion professional
and the independent professional was placed belbre the CoC.

Thereafter on ),9.10.2O2O an email was re ceived, wherein one ol rhe
resolution appricant being M/s Asteriod Shertr:rs Homes increaseci the plan
value from Rs 25 g0 crore to Rs.2B crore, the same was rnformed to cocthat the plan vaiue is marginally higher than thc liquidarion value.
The Judgment passed by Hon'ble Supreme court in lhe case of ,,Es.sar sr-e.
Ind'ia Limited" was discussed and it was suggested by the coc member.s.
rhat in order to make the resolution pian effecLive and lcgally comprranr, :,sum of Rs. 10,00,000/_ must be apportioned lor the operationa) creditor.It was further inlormed that vide email dated 2LIO.2O2O, one ol. rhcresolution applicant being Mr. Anuj Goyal has proposed ro incr.ease hrs pla.
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value from Rs' 11 Crore to Rs. 16 crore, wherein after due di)igence vari.Lrs
non- compliances were lound, hence was rejected.

8. Thereafter, on 12.11.2020, in the Trircoc meeting, rhe resolurion pian wirir
increased value was discussed and approved, The CIRp cost ers per
regulation the 34 of the insolvency and bankruptcy board of Indi.
(lnsolvency Resolution process for corporate persons) Regurations, 20r6 w,s
also lxed.

9. ln the Bd CoC meeting held

Asteroid Shelter Homes pt.

approved by the members of

the following Resolution :-

on 27 .l l.2O2O final revised resolution plan o1.

Ltd., was put for E-voting and the same rvas

the CoC with 99.22o/o voting share and passecl

'RESOLVED THAT pursuant to the Requlcttrort
lnsoluencg and Bankruptcy Boarcj oJ. 

" 
lnc)ia

Reso_lutton Process for Corporate persons) Regulatrc
CIRP Cost of Rs. 54,04,626/-(Rupees Ftft{ Four
Thousand Six Hundred and Twentg Su Oitil as pet
calcu.lation during the CIRp of the corporatZ' debtor

betng eligible
os Liqutd-ator; "

34of th<:
nsolueru:q
20I6, the

Four
the below
be and is

edltors l-s

ro uzslon,s
ncg ctncl

ocess Jor

hauinq

lattons

"RESOLVED. THAT approual of Cornmittee of C
granted. 

-in .the followtng manner in c:ompLiance witl,tol Regulation No. 398, 39C and 39D of the lnsol
Bankruptcy_ Board of India (lnsoluencg hesolutron
LOrporate Persons)

hereby approued_.

- The resolution professionaL
consented may be appoi.ttecl

The applicant in terms of Regulatron 39(4) oi the re
Compliance certificate in Form H and thc. same rs

application, The applicant also liled receipt ol per{orman
sub-regulation [4A] ol the Regulation 36 B anci as per

n exed

sccuntV

e clause

n received

has I'ilcd

rvith L hc

unriel

I .9 o1'

fro n.r
RFRP, the perlormance security of Rs, 2 Crore has
successful applicant.)G,-V''/' /

10. The appiicanr filed

debtor towards the

aflidavit statrng rhar

linancial creditors

[he roral

is only

liabili

ON ACCO

(orpofill(,

corporfll(,

o1

nt

thc

of
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guarantees issued by the corporate debtor ior the debt cjisirursed ro rirt,

principal borrower, M/s shakti Bhog. The said disbursal never w.as exten<j.rl

to corporate debtor but the entire financial debt is on account ol'corporate

guarantees issued. Under the resolurion plan, only the rights of persons u,ho

have issued any guarantee with respect to corporate debtor in respect ol an1

debt has been extinguished. Hence the financral credit.ors are alreaclr

availing their right against the principal borrower lor the entirc debt.

The applicant states that there is no legal prohibition on the financral

creditor to avail their remedy against the principal borrower and to support

its contention has relied upon the case ol Kanwar Ra1 Bhagat Vs. Gujrat

Hgdrocarbons and Power SEZ Ltd and Another be aring companr- appeal nc.r.

1096 of 2O2O.

I 1. It is further submitted that the amount proposed in the resolution plan is rn

line with average liqutdation value of the corporate debtor and the CoC in its
commercial wisdom has approved the resolution plan by ovena,helnrrrrg

majority. There is no provision under IBC that mandates thar resolurion pl:rn

value should be more than the liquidation value. The applicant has rel;rcl
upon the case of Supreme Court in Maharashtra Seamless Limiteci Vs.

Padmanbhashi venkatesh & ors to support in rhis argumenr. lt is lurther
stated that commercial wisdom of coc has been declared sacrosancr an(l
given paramount status without any jurdrcial inrervenlior-t as hcld bv Ilun'l-rlC

supreme court in the case of Kalparaj Dharamshi Vs. Kotak lnvesrme.r lrd.
(202 1) SCCOnline SC, 204.

12. Tbe applicant further stated the lollowing:

a) The llquidation value ol the corporaIe debrr-rr as c]gterrn jpe(i i1 rrr,,
registered valuers is Rs. 27,57,0I ,3S5/ _, ,,.r,hereas, the Resolritr,rt
Applicant is olfering a total payment of Rs. 2g,O0,O0,OOO/ - u,hich rs i.
Ine with the average liqurdation va]uc, The paymenr plan as pro'ideri
by the Resolution Appiicant uncrer the resorution pran has bceri
annexed,

r.A.s17/(ND)/2021 rN C.p gB) t3BB/(ND)/2OtB
santosh sharma And M/ s Rakesh Kurnar pradeep Kumar Limited [zs Das&
Exporls Put. Limited
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b) Regulation 38 of IBBI (lnsolvency Process for Corporate Persons)

Regulations, 20 16, has bee n complied wrth,

c) The parameters lor approval of resoluLion plan are set out in the IBC,

2016 read with IBBI (CIRP) Reguiations, 20l5 Which are briefly ser

forth herein below:

Section/ Regulation Compliance made

Section 30(2)(a) CIRP cost will be paid in J:rioritv ovcr

payments to any other creditors on closrng

date, in accordance with the tBC.

Section 30(2)(b) read

with Regulation 38

of IBBI (lnsolvency

Process [or

Corporate Persons)

Regulations, 20 16

There are

emplol/ees.

t.A. s 1 7 / (N D)/ 2 02 I rN C. p (rB)- 1 s BB/ (N D)/ 2 0 1 B

The following payment shall be made after the

payment oi CIRP costs ancl thr:r licluirlatiorr

value owing to operational creditors {u,hioh i:;

n il)

a) The disscnting lini,rrrcial cred tor-s u:ll r,,,

paid the liquidation value on,ing, lo rhcrn

b) The approvrng linancial crcditors r.r'rll bL

paid the admitto<i linancir,rl dcbt.

c) 'lhe liquidaLion value is insul'f icient lirr

paymenl to rhe operational crr'ditols ol tlre
company and thcr claims o[ even statuto]-\'

dues rn l'ull.

Therefore, no payrnent sharll be rnetcle to rirr
operational crcditors. Hol,u'cvcr in ordcl rr,

safeguard their rnterest Rs, 1O l-akir is bernq

proposed for operational creditors.

no dues towards rvorkman ancl

(as per alfidavit liled trl tirt.
\^
lBt .

Plan provides for the interests ol ali

Sontosh Sharma And M/ s Rakesh Kumar Prade,ep Kurnar Limtted V'.s. Dcrs/i

applicanl)

Resolution

Exporls Put. Limited

I

1
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stakeholders, including Financiai Creditois

and Operational Creditors, of the Corporare
Dcbtor

Section 30(2)(c) The new promorers, shali be troulne lhii[h I

to manage the corpor.ate debtor 1l.om rhe
elfr!tivq date I (-. tl.,t-,,l.rppri)val rrI Rcsolutr ;rr
Plan bl,Adjudicaring A u thorirr.,

The resolutron applicant has provided lbr rirL-

constitut:on,,l rtronitorrnR !.ornm:tLnr I r.

supervision and im plenren t i:t tion ol resoiur jon

plan.

The monitoring cc-rmmrttee shail contprrse ol
One representative ol' linancial creditor
Two represen tat ive oi resolution
applicant.

c. Resolution prolessional

All dccisiun of lne mon.turir.g.r,mrnttrlr Sl...rr

be taken by wa1,ol ma';unty decisic.r,t

Section 30(2)(d) The impleme.,tat,on oI the resolutiorr ptr-
shaii be supervised by the monitoring
committee, lrom tl'rc ellectrve date till rhr,,

closing date.

Section s0(2)(e) &(f) The proposed resoluti,n plun pioui,f .a or:

resolution applrcarnt cjoes nor contril\rene iln!
ol the provisiotrs of lal. j-or the trntc bcinp rl
lorce.

The Resolutron applrcant further conlirms th:rr
the inforrnaticn subntittcrl is corrpl,:tt. str.rt.li,,
as per the requrrerlent stlpujatccl in tht.
Request for resolution pians (RFRp), IBC COdt,

1 A.s17/ (ND)/ 2021 IN C.P
Santosh Sharma And M/ s
Exports Put. Limited

(rB) lsBB/(ND)/20lB
Rakesh Kumar Prad.eep Kumar Littrted Vs. Da.sh
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Section 30(4) of the

IBC,2016

anC the CIRP rcgu la t io n s.

Regulation 39 of

CIRP Regulations

Resolution Plan is approved by 99,22t'/o

An alfidavit dated 06.11.2020 provided by ther

resolution applicants conlirming compirance
Section 29A ol' rhe code.

o1' I

The inlormation and records ltrovrilerJ r,t

resolution plan is true lrncl correct, liscovcrv

of lalse information ancl rccorrl i.lt ?l n,\, trme \\'rli

render the applicanr inc'irgible ro corrtinue jr:

the CIRP, lort'ert an1. relundable de p:rsit, ancl

attract penal action. Resolution irpplicarnr

confirms that while

13. In view of the above discussion that the resolution plan, as approved by rhe
coc, is in accordance with the sub-section 2 of Section 30 read with Section .l l

of the Code and as lhe Resolution Applicant is not <lisqualifiecl under Secriop
29A of the code; we hereby approve the Resolution plan under sub-secrion (ll oi'

Section 31 of the Code,

14. The monitoring committee is directed to lile compliance repor[ on regular basrs.
It is hereby declared that the Resorution pran is binding on rhe corporare oebrur.
members, workmen and emplovees as well as creditors and other stakeholders
in general.

15

16.
/\-.y
l7-',,' ,

It is also declared that the moratorium order passed
Section 14 of the Code shall cease to have effect.

The Resolution Professional shall lorward all recorcls

process and the resolution plan to ItsBI to be recordc:d al
of Section-3 1(3)(b) ol the Code.

by this benoh undt.r

rclating ro rlte (tlll l,
rts data base in tl'r'r-rs

t.A.s17/ (ND)/ 2021 rN C.p (tB)-lss,/ (ND)/ 201B
sanlosh sharma And M/ s Rakesh Kumar pradeep Kuntar r,imited vs Dash
Exports Put. Limited
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this order.

t-" 
*-.

lrn ':il'Y' rrl

'Resolut jun Plan shall becomc ,.|[q:LLrve. ft,m rne daLc ,ii-jiiiJing , t

18 I.A. No. 517 l2021is aliowed and disposed off accordingly.

19. Let. the copy of the order be served to the parties.

slk
suMrrA punxa{asine
MEMBER (TECHNICAL)

(DR. D ]VIUKESHI

MEMBER ICIAL)

i :':1,,tlty lieg
II

lir,ji,,/r,rlr ila,rnl,\i)i]y
l)rj. l.,,.i.r. 1 ,\..

-'t,"qiul
, r:04o r
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