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TA-294/2022 in CP(IB)-197/MB/2018
ORDER

Per: Kishore Vemulapalli, Member (Judicial)

This is an Application filed by a Service Provider viz. Alkush Hospitality

seeking direction to the Resolution Professional to pay its dues for an amount of

Rs.7,39,708/- (Rupees Seven lakh thirty-nine thousand seven hundred and eight

only) towards the services provided to the Corporate Debtor during the CIRP

period.

Brief Facts of the Case:

1.

The Applicant is a hospitality service provider which provided canteen
services to the Corporate Debtor from February 2016 under a Service
Contract dated 01.02.2016 which was subsequently renewed on 29.01.2018
for a period from 01.02.2018 to 31.01.2019.

In the meantime, the CIRP of the Corporate Debtor viz. Unimark Remedies
Ltd. was commenced vide an admission order dated 03.04.2018 of Court-1
of this Bench in CP(IB)-197/MB/2018 filed by ICICI Bank; a Financial

Creditor. Mr. Amit Gupta was appointed as IRP of the Corporate Debtor.

Upon taking charge of the Corporate Debtor, the Resolution Professional
availed services of the Applicant even beyond the contract period as the
business of the Corporate Debtor was continued. The Applicant provided
services till March 2020. As the Resolution Professional has not paid the
outstanding balance amount to the Applicant, several reminders were sent

to the Resolution Professional, however, no payment is made. Therefore,
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the Applicant approached this Tribunal. The Applicant has attached the

ledger statement reflecting the invoices raised on the Corporate Debtor

and payment received by the Applicant.

4. The Respondent/RP in its reply submits that as he operated the Corporate
Debtor as going concern effective from 03.04.2018, also availed services
(canteen) of the Applicant during CIRP period. The Respondent has also
made various ‘on account’ payments towards the invoices raised by the
Applicant during the CIRP period. The Respondent further submits that
the whole amount (Rs.7,39,703/-) claimed by the Applicant in the
Application is not dues fallen during the CIRP period. Only a partial
amount of Rs.3,99,928/- (Rupees Three lakh ninety-nine thousand nine
hundred twenty-eight only) is the balance due payable against the invoices
raised during the CIRP period. He further submits that there was an
opening balance outstanding of Rs.7,76,970/- prior to the commencement
of CIRP, out of which, an amount of Rs.4,37,190/- was paid by the
Respondent for the purpose of maintaining continuity of the services of the
Applicant. He submits that as the CIRP costs increased and there was
insufficient funds with the Corporate Debtor, he could not make full

payment during CIRP period.

5. The Respondent further submits that Rs.3,99,928/- the amount remaining
balance payable to the Applicant towards invoices raised during the CIRP
period is already considered as “CIRP costs” as per Section 5(13) of the
Code. The Respondent/RP has already filed an Application with this

Tribunal seeking approval of the Resolution Plan submitted by the
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Resolution Applicant which is approved by the CoC with 72.25% voting

share. The same Resolution Plan provides payment of CIRP costs in
priority. Once the Plan is approved by this Tribunal, the CIRP costs will be
paid in priority as per the timeline proposed by the Resolution Applicant
in its Resolution Plan. He also submits that since there is no case for the

Applicant, the Application should be dismissed as not maintainable.

Findings:

6. While evaluating the submissions made by both parties and the ledger
submitted by the Applicant, it is crystal clear to the Bench that the amount
claimed in the Application is completely not coming under the CIRP costs.
The amount falling under CIRP costs is only Rs.3,99,928/- which has
already been considered by the RP and Resolution Applicant (RA). The
balance amount of Rs.3,39,780/- is the amount due prior to the
commencement of CIRP, which will normally be treated as Operational
Debt and the same should have been claimed with the RP on time like all
other Operational Creditors. As the Applicant herein has not made any
averment about the operational debt, this Bench is unable to consider the
claim of operational debt. It is also noted that out of the total operational
debt, as submitted by the RP, an amount of Rs.4,37,190/- has been paid by

the RP, which is more than 50% of the total outstanding prior to the CIRP.
7. In the above circumstances, this Bench observes that the Applicant herein

is treated fairly. Since the portion of the claimed amount of the Applicant,

which is the actual CIRP costs, has already been considered by the RP and
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RA, we find there is no merit in the case and therefore, 1A-294/2022 is

hereby dismissed with no costs.

Sd/- Sd/-
PRABHAT KUMAR KISHORE VEMULAPALLI
MEMBER (TECHNICAL) MEMBER (JUDICIAL)
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