BEFORE THE ADJUDICATING AUTHORITY
NATIONAL COMPANY LAW TRIBUNAL
INDORE BENCH at AHMEDABAD
COURT 1

TP 113 of 2019 [CP(IB) 404 of 2018]

Coram: Hon’ble Mr. HARIHAR PRAKASH CHATURVEDI, MEMBER (JUDICIAL)
Hon’ble Mr. PRASANTA KUMAR MOHANTY, MEMBER (TECHNICAL)

ATTENDANCE-CUM-ORDER SHEET OF THE HEARING OF THE NATIONAL COMPANY LAW TRIBUNAL,
INDORE BENCH ON 02.06.2020

Name of the Company: Krishidhan Seeds Pvt Ltd
V/s
SFPL Crop Life Science Pvt Ltd

Section: Section 7 of Insolcency and Bankruptcy Code, 2016

S.NO. _ NAME (CAPITAL LETTERS DESIGNATION REPRESENTATION SIGNATURE
1.
2.

ORDER

The case is taken up through video conferencing.
The case is fixed for pronouncement of order today.

The order in detail is recorded vide separate sheet.

(PRASANTA KUMAR MOHANTY) (HARIHAR PRAKASHCHATURVEDI)

MEMBER (TECHNICAL) MEMBER (JUDICIAL)

Dated this the 2nd June,, 2020
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BEFORE ADJUDICATING AUTHORITY
NATIONAL COMPANY LAW TRIBUNAL
INDORE BENCH at AHMEDABAD

TP 113 of 2019 [CP (IB)No0.404/7 /NCLT/AHM/2018

In the matter of:

SFPL Crop Life Science Private Limited

Krishidhan Seeds Pvt. Ltd.

Corporate Office:

Oth Floor, Sai Capital Building
Opp.J.W. Marriott

Senapati Bapat Road

Shivaji Nagar

Pune-411 016

Registered Office
302, Royal House
11/3, Usha Ganj
Indore-452 001
Madhya Pradesh

..... Petitioner
(Financial Creditor)

Versus

SFPL Crop Life Science Pvt. Ltd.
Registered Office at:

302, Royal House

11/3, Usha Ganj

Indore-452 001

Madhya Pradesh e Respondent
| ' o . (Corporate Debtor)

Order delivered on 2nd June, 2020.

Coram: Hon’ble Mr. Harihar Prakash Chaturvedi, Member (J)

And

Hon’ble Mr. Prasanta Kumar Mohanty, Member (T)
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Appearance: _
Advocate, Mr.Kunal P. Vaishnav, for the Petitioner-Financial
Creditor. '

- Advocate, Ms. Natasha D. Shah, for the Respondent-Corporate
Debtor. ' - '

ORDER
[Per: Mr. Harihar Prakash Chaturvedi, Member (J)]

" The present Petition is filed under Section 7 of the
Insolvency and Bankruptcy Code, 2016 (hereinafter
referred as 1 & B Code’) read with Rule 4 of the Insolvency
and Bankruptcy (Application to Adjudicating Authority)
Rules, 2016 [“Adjudication Rules” for short] for initiation of

- Corporate Insolvency Resolution Process (CIRP) against

M/s.SFPL Crop Science Private Limited, the Corporate '

Debtor.

" The Debtor Company, viz., M/s. SFPL Crop Science Private
~ Limited, incorporated on 13t April 1999, under the
provisions of the Companies Act, 1956, CIN:
U24121‘MP1999P’I‘C017388, having its registered office at
- 302, Royal House, 11/3, Usha Ganyj, Indore-452 001,

- Madhya Pradesh.

" The Authorized Share Capital of the Corporate Debtor

company is INR 3,00,00,000/- and Paid Up Share Capital

=

is INR 2,54,66,500/-.

/



TP 113 of 2019 [CP (IB) No.404 /7 /NCLT/AHM/2018

. The corporate office of the Petitioner, M /s. Krishidhan

- Seeds Private Limited, is situated at 9t Floor, Sai Capital
Building, Shivaji Nagar, Pune-4 11 016, and its Registered
- Office, 302, Royal House, 11/3, Usha Ganj, Indore-452 001,
Madhya Pradesh, CIN: UO1111MP1996PTC017386, date of

incorporation: 05.02 1 996.

It is stated that the Corporate Debtor is 100% wholly owned
subsidiary of the petitioner as it possesses 100% of share of

the Corporate Debtor company.

It is stated that the petitioner advanced the loan of Rs.5
crore as Inter Corporate Deposit and other amount, which

" are outstanding.

The details/particulars about the total outstanding debts
are described in the prescribed format of the present '_
application and are stated as under:-

Part-IV

Particulars of Financial Debt

Total Amount of Debt | INR 6,45,02,878.91

Granted (Rs.5 cr in form of Inter Corporate

Dates of Disbursement | Deposit, Rs.1.27 cr against other

receivables and Rs.0.17 cr against

sale of material)

The amount of Debt has been
disbursed at several intervals since
inception of the company to till

date.
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'in default and the

Amount claimed to be | Rs.6,45,02,878.91 as on date.

date on which default -
occurred | Details of Documents we rely upon

are Ledger copies of account and

Balance Sheet.

In support ot ‘proof of loan amount disbursed to the

Corporate Debtor, the petitioner has annexed copy of the

ledger account, balance sheet, certificate of its Chartered

Accountant.

"However, the petitioner did not mention categorically about

- dates on which the default in making repayment of loan

has been occurred.

The Financial Creditor duly proposed the name of the IRP,

Mr.Anil  Bhattar,(Registration  No.IBBI/IPA-001/IP-
' PO0583/2017-2018/11024 (having address at A-005,

 Western Edge II, Off. Western Express Highway, Borivali

East, Mumbai-400 066). The Petitioner-Financial Creditor

~has also annexed a Written Communication (Annexure-E)

‘received from the proposed Interim Resolution Professional

by giving his consent in prescribed format by declaring that

‘there is no disciplinary proceeding pending against him. As

per the petitioner, such satisfies the requirement of Section

~ 7(3)(b) of the I & B Code.

«
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It is the case of the petitioner company that it sanctioned

~and disbursed aforesaid loan/credit facilities to the

Respondent-Corporate Debtor. The said loan amount 1S

recoverable along with interest at the applicable rate. It is

" contended by alleging that the Corporate Debtor company

failed in discharging its debts liability towards petitioner.

Thus, 1t has committed default, hence, the present petition.

In response to the above stated 1B Petition, the corporate

~debtor filed its Affidavit in reply-cum-objections as well as
written submission by opposing the Admission of the
- present IB Petition. The relevant paragraphs of the written
submission of the respondent, may be reproduced

hereinbelow: -

1) Xxxx

2) The Respondents submits that,on account of _various act of

- mismanagement at the hand of Jaynarayan P. Karwa and

group, Mr. Mukund Karwa was constrained to initiate

proceedings before Company Law Board, Mumbai, bearing

CP No.17 Qf 2014. Wherein erstwhile Company Law Board

- pleased to grant interim relief and appointed Hon’ble
Justice Mr.K.K. Lahoti as the Observer cum Facil.itator of

the Krishidhan Seeds Private Limited by way of order dated

25.04.2014. A copy of the order dated 25.04.2014 has been

attached as Annexure-Il to the affidavit in reply at page

' .
>
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No.56-71.

~ 3) The Respondent further submits that the CP No. 17 of 2014
came to be transferred to this Hon’bleTribunal after the
Const1tut1on of Nat1ona1 Company Law Tr1bunal and this
Hon’ble Trlbunal by way of . order dated 12 09. 2017 was
,p_leased to appoint Hon’ble Justice Mr. K.K. ‘Lahoti as
Interim Administrator of Krishidhan Seeds Private Limited.

A copy of order dated 12. 09 2017 has been attached as
Annexure- III to the AffldaV1t in reply at Page No.72- 125

4)  The Respondent further submrts that the said petition is
pending adjudication and scheduled to be listed on
06.03. 2020 A copy of order dated 18.01. 2019 has been

attached as Annexure \Y to the AffldaV1t n Reply at Page

No. 126

e) - The Respondent however submits that the present
application has been preferred by suppressing material

, facts and with malicious intent solely for the purpose of

. frustrating the proceedings bearing C.P.No.17 of 2014. The
respondent further submits that the said application

' deserves to be d1sm1ssed with exernplary cost on the

following grounds. -

A No requisite authority to file present application
1. The Respondent submits that the present application
- is filed by Shri Jaynarayan Karwa, purportedly claiming
to be authorlzed to file the present apphcatlon The
Respondents subnuts that, no document has been
) placed on record ev1denc1ng the authorlzatlon of the
'same The Respondent states that it is an established

law that to initiate any legal proceedlngs or for filing a

petition under Section 7 of the .Code the Board

L _
23—

6
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Resolution authorizing the person on behalf of the
~ Company filing petition shall be attached with the
-Application A copy of affidavit has been attached 1n
- support of the present application at page no.5 with
the present application, however the same cannot be
considered as valid as it is not supported by any

resolution of Company.

The Respondent further states and submits that
according to the Order dated 12.09.2017 passed by
the Hon’ble Company Law Tr1bunal Ahrnedabad it is
‘clear that the Interim Administrator shall conduct the
Board Meetlngs and before the notice of meetings is
~ given, the agenda of the meeting to be f1rst approved
by the Inter1m Admlnlstrator 1.€. Hon’ble Justice Mr.
K.K. Lahoti. It is further submitted that it is apparent .
on the face of the record that no meeting was
conducted and no resolution was passed by the Board-
| authorizing Mr. Jaynarayan Karwa to file the CP (IB)
No. 404/7/NCLT/AHM/2018 and no agenda for such

authorization was approved by the Interim

Administrator.

The Respondent state and Submits that it is pertinent
to note that present appllcatlon is filed without
authorlty and therefore, liable to be d1sm1ssed as the
‘said defect cannot be cured. The respondent submits

' that the Hon’ble National_ C.Ompany Law Appellate
Tribunal in Shriram EPC Limited vs. Rio Glass
Solar SA, Company Appeal No.113 of 2017 held that,
“10. The question whether a ‘Power of Attorney Holder”
can file an application for initiation of ‘Corporate
Insolvency Resolution Process fell for consideration
before  this Appellate Tribunal in “Paloglx
Infrastructure Limited vs. ICICI Bank .' Limited”.

Company Appeal (AT) (Insol.) No.30 of 2017. Therein

= ‘ o

7
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this Appellate Tribunal by Judgment dated 20th
September 2017 held:

| “32 The I & B Code’ is a complete Code by ztself The
B provlszon of the Power of Attorney Act 1882 cannot
"-ovemde the speczf c provlszon of a statute which

requires that a particular act should be done by a

 person in the manner as prescribed thereunder.

33. Therefore, we hold that a ‘Power of Attorney’ 1S not
competent to file an application on behalf of a ‘Financial
- Creditor’ or i ‘Operatlonal - Creditor’ or ‘Corporate

i Applicant_’.

11, In the present case as the application under

- Sectzon 9 has been signed and filed by ‘Power of

. '_'Attorney holders’ for the said reason also, we hold that
- the appllcatlon ‘under Section 9 preferred by the
Respondent-‘Operational Credztor was not -

maintainable.

16 In view of the fi ndmg recorded above, we set aside

the zmpugned order dated 10t August, 201 7 passed by

 learned _ . Adjudlcatmg - Authority )
. CP/537/(IB)/CB/2017". '

- The Respondent annexd a copy of the JUdgment
' _passed by Hon’ble Natlonal Company Law Tr1bunal in

Shriram EPC Limtted vs. Rio Glass Solar SA, Company

Appeal No. 133 of 2017-_as Annexure-A to the present

Written Submission. ' o
' - B. 'No proper form and Format

4. The respondent humbly subm1ts that the present

appl1cat1on filed by the applicant is not in proper form

and format as mandated under Sect1on 7 of the Code

2016 read with Insolvency and Bankruptcy Board of

o o

8 .
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Ind1a (Appllcatlon to Adjud1cat1ng Authonty) Rules,
2016 '

- [t is submitted that an apphcatlon under Section 7 is

- in lieu with f1nan01al debt whereas the present case a

joint apphcanon is filed by the apphcant declaring a

.' _-'purported debt that comprlses of operatlonal debt as

~ well as financial debt is not contemplated as Well as

. not permltted under the prov131ons of IBC, 2016. The
Respondent submlts that the Natlonal Company Law
Tribunal, Mumba1 Bench 1n Sanaya Tea Private
' Ltmited v/s Vinergy International Put. Ltd. held
that: _ - '
- 12. Initially the Petitioner filed petition u/s. 7, IBC
| claiming himself ‘to be a Financial Creditor ‘but on

perusal of the record it appears that the Petitioner has ,

. _. gwen notice u/s 9, IBC pretendtng htmself to be an

_ Operatzonal Credztor The Petitioner has not filed any
document to substantzate its claim of bezng a Ftnanczal
' Credttor and debt as Financial Debt. Pettttoner s claim
s totally based on the oral submission that he has
given a credtt to the Corporate Debtor, whtch is evident
from the statement of account of Fmancral Credztor,
from which amount has been tranSferred to the
- Operational Creditor’s account. It 1S pertinent to
“mention that only by transferring amount to the account
of the CorpOrate Debtor; a person cannot claim to be a
~ Financial Creditor. There are no documents to prove a

N inancial debt.

13. There are prtma facze contradictions in the petition
as the petttloner has sent a demand notice treatzng the

: debt in questton as operattonal debt as well as a letter
treating it as fi nanczal debt.

14.Instead of opposing these contradtcttons - the
Corporate Debtor has admztted the Ztabtlzty to pay on

perusal of the record it appears that the petttton S

—

collusive.
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' 1 5. Accordmgly, the Petztzon IS dtsmzssed”

The respondent annexed a copy of the aforesa1d Judgement

passed by the Hon’ble NCLT,Mumbai Bench, Annexure-B.

6 The Respondent further submlts that there ex1sts no debt
to the amount of Rs.6 45 02 878 1. Nor any part thereof

-' constltutes as Fmanmal Debt It is further stated and

| _submltted that partlculars of alleged finanmal debt are
) -lncorrect as it admlttedly 1ncludes sale of materlal and

_other recewables whlch arises from prov1smn of goods and

services. The same 1s evident from Page No. 3 Part IV of the

Form-I flled by the applicant.

7. The respondent submits that the apphcatlon 1S f11ed
' consolously Wlthout prov1d1ng any working computation for
the “alleged amount of debt quantum of pr1n01p1e of

amount, 1nterest, due date and defaultthereof -_

c. Claim is timebarred _ _
3. The | respondent humbly submits that the present
apphcat1on 1s time barred as per Sect1on 238 of the Code

o 2016 read w1th L1m1tat10n Act, 1963.
9. ‘The appl1cat1on SO f11ed is silent on ‘the Date of Default B

since it 1s borne from the documents 1n support of the

apphcatlon itself, the purported debt is time barred. The
- respondent emphas1s on letter dated 5/08/ 2015 herein
annexed as Annexure- B at page 8 of the pet1tlon provides
the date of debt to be 28 07.2015. The present apphoatlon
is filed on 7 / 08 / 2018, thus exceedmg the time limit of 3

~ years, rendermg the application to be time barred.

- A copy of the 1etter dated o/ 08 / 2015 addressed to the

respondent by the . apphcant has been annexed as

- Annex_ure C.

10. The Respondent submits that the Hon’ble Supreme Court

10
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in Gaurav Hargovmdbhal Dave vs. Asset Reconstructlon
_ Company (Ind1a) Ltd. and Ors C1V11 Appeal No. 4952 of
2019 has held as under: ' '

7 Having heardthe learned Counsel for both sides ‘what 1s
' apparent zs that Arttcle 62 1S out of the way on the ground
that it would only apply to sutts The present case being “an
_ appltcatton whtch 1S ﬁled under section, would fall only,
within the reszduary Article 137 As rightly pomted out by

learned Counsel appearing on behalf of the Appellant ttme
therefore begins to run on 21 07.2011, as a result of whzch

o the applzcatton f iled under Sectton 7 would clearly be ttme—
~ barred. So far as Mr. Banerjee S reltance on para 7 of B K.
' Educattonal Servzces Pnuate Ltmzted (supra) sufftce it to say
" that the Report of the Insolvency Law Comrruttee itself stated
that the intent of the Code could not have been to give a new

lease of life to debts which already time barred..

Respondent annexed a copy of the aforesald Judgment as

Annexure C.

. 11. ‘Respondent submit that the Hon’ble Supreme Court in

. _ Jignesh Shah & Ors. vs. Union of Indla (UOI) and Ors.
' ert Petltlon No 455 of 20 19 has held as under:

“7, Havzng heard the learned Counsel for both sides, zt 1S

o zmportant to first set out the -reason for the introduction of

| Sectzon 238A into the Code. This is to be found in the Report

of the Insolvency Law Commtttee of March 201 8 as follows .

| '28 Appltcatton of Lzmztatton Act 1963

- 28. 1 The questton of applicability of the Limitation Act,

' 1963 (“Limitation Act”) to the Code has been deltberated '
upon in several Judgments of the NCLT and the NCLAT. The
existing jurisprudence on thzs subject tndtcates that 1f a law

is a complete code, then an express or necessary exclusion of

the Limitation Act should be respected. In light of the

<y

11
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-' confusion'in this regard ‘the Committee deliberated on the

'tssue and unantmously agreed that the intent of the Code

- could not have been to gwe a new lease of hfe to debts which

12,
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are time barred It is settled law that when a debt is barred

| by tune the right to a remedy is time- barred Thts requtres '
being read wtth the definition of ‘debt’ and clatm in the
Code. Further debts n wzndtng up proceedmgs cannot be

- time barred and there appears to be no rattonale to exclude '

~ the extenszon of this prtnczple of law to the Code.

We therefore allow thl Appeal (Dzary No 16521 of 201 9)
 and dtspose of the Writ Petztzon (thl) No 455 of 2019 by
_holdtng that the Winding up Petztton filed on 21st October
| 2016 betng beyond the period of three-years menttoned in

) Arttcle 137 of the Ltmttatlon Act 1s time- barred and cannot
. therefore be preceded wlth any further Accordzngly, the

' impugned Judgment of the NCLAT and the judgment of
_the NCLT is set aside ' - '

- Respondent has annexed a copy of the aforesaid judgment,
' as Annexure D. ' '
The Respondent submits that the Hon’ble Supreme Court

in B.K. Educat:onal Services (Pvt) Ltd. USs. Parag Gupta &
~ Associates in Civil Appeal Nos. 23988 of 2017& 430, 439

13137, 4979, 5819 and 7286 of 2018 observed as under:
“The ltmttatzon being procedural in nature would ordtnanly

~ be apphed retrospectively, save and except that the new law

of limitation cannot revive a dead remedy This was sazd in

the context of a new law of lmutatton prouzdtng for a Zonger

' penod of ltmttatton than what was promded earher In the

. instant case, these observations are apposite in view of what
has been held by the Appellate Tribunal. An application that -

is filed in 2016 or 201 7, after the Code has come into force, '

cannot suddenly revive a debt which is no Zonger due as it is

time-barred. [Para-12]” :

S

12
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' A copy of the aforesaid judgment has been annexed with

~ the written submission, as Annexure-E.

13. The Respondent further states that the Apphcant S pet1t1on
1S fraudulent and mal1c1ous as Appl1cant has already
' tarnlshed Respondents reputat1on in the soclety, business
_c1rcle caste and creed and further trying to damage its
N bus1ness as well as harming the name of the Respondent
'Company by f111ng such fraudulent and malic1ous petltion
[t is stated the Appllcant has adopted fraudulent and
' wrongful trading by supplylng goods by wh1ch Appl1cant is
' trying to earn fraudulently by makmg huge profits. The
Respondent state and submlt that appllcant is mlsleadlng ,
this I—Ion’ble Tribunal by f111ng false fabricated and forged
' docurnents andthus, application 1s to be d1sm1ssed with
cost" . o . , o
- 14 _In Vlew of the aforesaid the present appl1cat10n deserves to '
. be dlsmlssed by this Hon’ble Tribunal with cost and no
order for 1n1t1at1on of Corporate Insolvency Resolution
. Process of SFPL Crop L1fe Sc1ence Private L1m1ted shall be '

passed by this Hon'ble Trlbunal in the 1nterest of justice.

‘We considered the above given facts about the present IB
Petition so as to eXamine the merits and admissibility of the
present IB Pet1t1on under the dlsc1p11ne of the Insolvency
and Bankruptcy Code read With the prov1s1ons of the

B Indian Limitation Act andtofind it complete or otherwise.

" The relevant provisions of Section 7 of the IB Code reads as
~under;

7 Initiation of Corporate Insolvency Resolutton Process by Fmoncml Credrtor

(1 ) A fmonc:al creditor either by ltSE'If or jomtly with other fmonc:ol creditors
may fr/e an apphcation for initiating corporate msolvency resolution process

- T

13
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agarnst a corporate debtor before the Adjudrcatmg Authority when a default
has occurred

-Explanat:on —For the purposes of thrs sub-section, a default includes a
o default in respect of a fmancral debt owed not only to the applicant ftnancral
D credrtor but to any other f:nancral credrtor of the corporate debtor _

-'{2) The frnancral credttor shall make an apphcatton under sub-section (1) in
stch form and manner and accompamed with such fee as may be prescribed.

(3) The fmancral credrtor shall along wrth the apphcatron furnrsh—-—

(a) record of the default recorded with the rnformat:on utlhty or such other
" record or evidence of default as may be spec:f:ed

. (b) the name of the resolutron professronal proposed to act as an mtenm
. resolutron profess:onal and " '

(c) any other mformatlon as may be speclfred by the Board.

(4) The Adjudrcatmg Authorrty shall, wrthm fourteen days of the recerpt of
‘the application under sub-sectron (2), ascertain the existence of a default
from the records of an information utility or on the basis of other evidence
furnished by the financial creditor under sub-section (3). -

(5 )' Where the Adjudicating Authority is s atisfi ed that— .

(a) a defau!t has occurred and the application under sub-section (2) is
‘complete, and there is no drsc:phnary proceedmgs pending against the
proposed resolution professronal it may, by order, admrt such apphcat:on or '

(b) default has not occurred or the apphcat:on under sub- sect:on (2) is
mcomplete or any disciplinary proceedmg is pend:ng against the proposed
”resolutlon professronal it may, by order, reject such application:

' Prowded that the Adjud:catmg Authorrty shal! before rejecting the

- apphcatlon under clause (b) of sub-section (5) gtve a notice to the applicant
~ to rectify the defect in his application within seven days of receipt of such
notice from the Adjudtcatmg Authonty

(6) The corporate insolvency resolutton process shall commence from the
date of adm:ssron of the apphcat:on under sub-sectton (5).

'  ( 7) The Adjudlcating Author:ty shali commumcate—"

(a) the order under clause (a) of sub sectron (5 ) to the fmancral creditor and
' the corporate debtor ' '

- (b) the order under clause (b) of sub—sect:on (5) to the fmancral creditor,
within seven days of adm:ssron or reject:on of such application, as the case

may be.

15, We heard the rival submission of the learned counsel

appearmg for respectwe partles namely, Shrl Kunal P

Valshnav for the pet1t1oner and Ms. Natasha D Shah for

o
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‘the respondent-corporate debtor, ‘with regard to the '

maintainability and admissibility of the present IB Petition,

based on above given facts and circumstances and in the
" light of the relevant provisions of 1& B Code read with

~ provisions of the Limitation Act.

~ 16. - By careful perusal of the present IB Petition, it is noticed
 that, the petitioner did not mention about the date of
default in its application, i.e. in Column no.2 of Paragraph-
o IV, but has simply relied upon ledger copies and financial
statements of the petitioner company. Further, it made
~ certain. ot.her claims in the present IB petition, which is
filed under Section 7 of the I& B Code to the extent of Rs.
~ 1.27 cr against other receivables Rs.0.17 crores against
~ sale of material, . which cannot be treated as Financial
- Debts, because the present IB Petition is filed under the
~ provisions of Section 7 of the I & B Code the petitioner has
_ claimed to be the Financial Creditor and not as Operational

Creditor. Hence, ther_e appears mismatch of the account

~ about the amount claimed, which has not been properly
' quantified under the discipline of the I & B Code. Theretore,

~ the petition may not be found complete.

17. A perusal of the annexures made with the present IB

Petition shows that the Chartered Accou'ntant'_ of the

petitioner compa?as duly certified the position of the

e
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' CorporateDebtor Compa_‘ny that it is.'100% subsidiary of the
'_Pet1t1oner Flnan01al Cred1tor and as per (h1s) report dated.

28 07 2015 an Unsecured Loan of Rs.5 OO 00 000/

. reﬂected -1 e. the unpa1d unsecured -loan has been shown in

o the companys account as on 28. 07 2015 That apart the

pet1t1oner wrote a 1etter on 05 08 2015 to the respondent-— "
Corporate Debtor for calhng of AGM and for repayment of
loan, “which _ means the default ‘was occurred prlor to
'_ . 05.08}.2015- . While, the present IB Petition is filed before
‘this Bench on 14t: August 2018. Thus, apparently it is filed
 beyond the prescribed period of limitation and seems to be
hit by limitation. Therefore, such issue needs to be dealt
~ with first and if the present IB Petition can be disposed of '
on the point of limitation, then there remains no need to
deal with other issue nor to go into othercontroversy and
'. “its merits ‘to adjudicate the admissibility of the present _
Petition. Therefore, we considered the aspect of limitation '
in filing the present IB Petition in the light of recent
~ decisions of the Honourable Supreme Court in the following
cases. The relevant portion of these decisions are being
- reproduced hereinbelow: ' .
. 1 ' B.K. Educational Services (P,) Ltd. Vs. Parag Gupta
_ “It is thus clear that since the Limitation Act is applicable
to appltcatlons filed Under Sections 7 and 9 of the Code from the
inception of the Code, Article 137 of the Limitation Act gets attracted.
' The right to sue’, therefore accrues when a default occurs. If the

default has occurred over three. years pnor to the date of fi lmg of the
“application, the appltc_atron would be barred Under Article 137 of the

Limitation Act, ?ﬁd except in those cases where, in the facts of the

e
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Description of suit | timitation ‘which period
- o | begins to run
o 1 To enforce payrnent of _ | When the rnoney
money secured by a Twelve years  |sued for becomes
mortgage or otherwise . - Jue
charged upon tmmovable '
property
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' _Case,_ Secti_on 5 of the Limitation Act may be applied to condone the

" delay in filing such application.”

. Gaurav '  'Hargovindbhai _ Dave__ vs. Asset Reconstruction -
 Company (India) Ltd. and Ors. (18.09.2019 - SC):
= MANU/SC/1_301/201 9) - o '

| “1. In the present case the Respondent No. 2 was
declared NPA on 21. 07 2011 At that point of time, the State

o Bank of India Jfiled two O. As in the Debt Recovery Tnbunal in

2012 in order to recover a total debt of 50 Crores of rupees. In

the meanwhile, by an assignrnent_dated 28.03.2014, the State
: Bank of India assigned the aforesaid debt to Respondent No. 1.
The Debt Recovery Tribunal proceedtngs reached judgment on
10.06. 2016 the Tribunal holding that the O. As f led before tt

 were not maintainable for the reasons given therein.

2. As against the aforesatd ]udgment Speczal thl
Appltcatton Nos 10621- 10622 were filed before the Gu]arat
High Court whzch resulted in the Htgh Court remandzng the

aforesatd matter From this order a Speczal Leave Petition was

dtsmtssed on 25 03 201 7

3. An tndependent proceedtng was then begun by
Respondent No 1 on 03.10.2017 betng in the form of a

~ Section 7 applzcatton f led ‘under the Insolvency and
: Bankruptcy Code in order to recover the ongtnal debt together
with interest which now amounted to about 124 Crores of
rupees. In the Form-I that has statutorily to be annexed to the
Section 7 appltcatton in Column II which was the date on
which default occurred the date of the NPA 1ie. 21 07.2011
was fi illed up. The NCLT applzed Article 62 of the Limitation Act

' whtch reads as follows

Applying the aforesaid Article, ‘the NCLT reached the conclugion

(
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that stnce the ltmttatton penod was 12 years from the date on
. whtch the money suit has become due, the aforesazd claim was
filed within limitation and ‘hence admitted the Section 7
application. The NCLAT vide the impugned. judgment held, "
N following its earlier judgments, that the time of limitation would
| begtn running for the purposes of limitation only on and from
- 01.12. 2016 whtch is the date on whtch the Insolvency and
Bankruptcy Code was brought tnto force. Consequently, it

' dtsmtssed the appeal

4. Mr. Aditya Parolia learned Counsel appearing on behalf of

' the Appellant has argued that Arttcle 137 being a reszduary

. Arttcle would apply on the facts of thts case, and as nght to

- sue accrued only on and frorn 21.07. 2011, three years

haumg elapsed since then in 2014, the Section 7 applzcatton

f iled in 2017 is clearly out of time. He has also referred to

our Judgm.ent in B.K. Educatlonal Services Prwate Ltmtted v.

. -Parag Gupta and Assoczates lWlNU/ SC/ I 160/ 2018 n

order to buttress his argument that it is Article 137 of the “
- Limutation Act whzch will apply to the facts of this case.

5. Mr Debal Banerjee learned Senior Counsel, appearing on

behalf of the Respondents countered thts by stressing, in

partzcular para 7 of the B.K. Educattonal Services Private Limited
(supra) and retterated the fi ndtng of the NCLT that 1t would be
' Arttcle 62 of the Limitation Act that would be attracted to the facts
of this case. He further argued that betng a ‘commercial Code, a
commerczal tnterpretatton has to be given so as to make the Code

workable. _

6. Having heard the learned Counsel fdr both sides, what
is apparent is that Artwle 62 is out of the way on the
ground that it would only apply to suits. The present case_

_ bemg 'an appltcatwn” which is ﬁled Under Sectwn 7,
would fall only within the residuary Article 137 As
nghtly pmnted out by learned Counsel appeanng on _'

o behalf of the Appellant, time, therefore, begms to run on '

- 21. 07 2011, as a result of which the appltcatlon filed

 Under Sectwn 7 would clearly be ttme barred. So far as Mr.
-Banerjees reliance on para 7 of BK Educational Services

" Private Limited (supra) suff ce it to say that the Report of the
Insolvency Law Committee itself stated that the intent of the

/
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~ Code COuldI. not havebeento give anew lease of li_fe to

‘debts which are already time-barred.

- 7. T hlS being the case, we fall to see how this para. could

' posszbly help the case of the Respondents Further, it is not for

. us to mterpret commerctally or otherwise, articles of the
'Limttatwn Act when it is clear that a parttcular Article gets
attracted. It is well settled that there ts_ no eq_utty about
.limitation-judgmehts have stated that often time periods B

provided by the Limitation Act can be arbitrary in nature.

8. This being the case, the appeal is allowed and the
judgments of theNCLT and NCLAT are set aside.”

Vashdeo R. Bhojwani VS. Abhyudaya Co-operative Bank Ltd and
Ors. (02 09.2019 - - SC): MANU/SC/1213/2019) '

1. In the facts of the present case, at the relevanttime, a defaalt of Rs.
6.7 Crores was found as against the Respondent No. 2. The
Respondent No. 2 had been declared 'a NPA by Ab'hyudaya
-Cooperatwe Bank Limited on 23 12. 1999 Ultlmately, a Recovery _
Certificate dated 24.12.2001 was issued for this amount. A
Section 7 petition.was ﬁ'led by the Respondent No. 1 on 21.07.201 7

. before the NCLT clai_n’ling that this amount together with interest,
which kept ticking from 1'998 was payable to the Respondent as the |
loan granted to Respondent No. 2 had ongmally been asszgned and,
thanks to a merger wzth another Cooperatwe Bank in 2006, the
ReSpondent became a Financial Credttor to whom these moneys were
owed. A petition Under Section 7 was admitted on 05. O3i2018 by the

. NCLT, stating that as the default continued, no pen’od 'of limitation

would attach and the petition would, ,therefore, have to be admitted_'- |

2. An appeal ﬁled to the NCLAT resulted m a dismissal on 05.09.201 8 _
statmg that since the cause of actton in the present case was
contmumg no ltmttatzon penod would attach It was further held that
the Recovery Certlﬁcate of 2001 plamly shows that there s a default '

and that there is no statable defence

3. Havmg heard learned Counsel for both parttes we are of the view
that this is a case covered by our recent Judgment in B.K.
' Educatwnal Sermces Private Limited v. Parag Gupta and

Assoczates MANU/SC/]IﬁO/QOlS 2018 (1 4) Scale 482, Para 27 of

whlch reads as follows

27 It is thus clear that since the Ltmitatwn Act is

. 'applicable to appl:catwns filed Under Sectwns 7 and 9 of the
Code from the inception of the Code, Article 137 of the
Ltmttatwn Act gets attracted -"The nght to sue’, therefore,

accrues when a default occurs If the default has occurred
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- over three years prior to the date of filing of the appltcation,
. the appltcatwn would be barred Under Arttcle 137 of the '
' Ltmitation Act, save and except in those cases where, in the
facts of the case, Sectlon 5 of the Ltmttation Act may be' '
-applted to condone the delay in filing such application.

' 4. In order to get out of the clutches of para 27 it is urged that

o .Sectton 23 of the Limitation Act would apply as a result of which |
. ltmttatton would be saved in the present case. Thts contention is
effectwely answered by a Judgment of three learned Judges of this
. Court in Balknshna Savalram Pu_]ari and Ors v. Shree
Dnyaneshwar _ Maharaj Sansthan - and Ors.,
MANU/SC/ 01 74/1959 : [1959] Supp. (2) S.C.R. 476. In this case,
this Court held as follows
' e e In dealing with thts argument it is necessary to bear
in mind that Section 23 refers not to a contmumg rtght but
to a contmuing wrong. It is the very essence of a
continuing wrong that it is an act whtch creates a
- continuing source of mjury and renders the doer of the
act responsible and. ltable for the continuance of the said _
"_mjury. If the _wrongful act causes an injury which is '
complete, there is | no'-continuing wrong even though, the
damage 'resulting from the act may continue. If, however, a
wrongml act is of such a character that the injury caused by tt '
. itself contmues then the act constitutes a continuing wrong. In
" this connectton it IS necessary to draw a dtstmctlon between the '
njury caused by the wrongful act and what may be descnbed
. .--as the effect of the said injury. It is only in regard to acts which
| can be properly charactensed as contmumg wrongs that Section
_ 23 can be invoked. Thus conszdered it is dlfﬁcult to hold that the
trustees act in. denymg altogether the alleged rights of the
Guravs as heredttary worshtppers and in claiming and obtamtng
- possession from them by their sutt in 1922 was a conttnumg
wrong. The decree obtained by the trustees in the said litigation
had m]ured effectwely and completely the Appellants rights
. though the damage caused by the satd decree subsequently
contmued (at page 496). |
Followtng thts Judgment it is clear that when the
Recovery Certtf' icate dated 24. 12 2001 was issued,
this Certtficate injured effectively and completely
 the Appellants rtghts as a result of which
ltmitatwn would have begun ttckmg '

5. This bemg the case, and the claim in the present suit being
time barred, there is no doubt that is due and payable in law. We
allow the appeal and set aside the orders of the NCLT and
NCLAT There wtll be no order as to costs

Sagar- Sharma and Ors. vs. Phoenix ARC Put. Ltd. ‘and Ors.

- (30.09.2019 - scw/scn 357/2019)
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- “1. By our Judgment dated 11.10.201 8 in B.K. Educattonal Sermces
Prwate _ letted “v.  Parag Gupta  and Associates
(MAN U/SC/1160/ 201 8)' we hadmade it clear that the Insolvency and

Bankruptcy Code's COmlng into force on 01.12.2016 1s wholly
lrrelevant to the tnggenng of any llmztatlon penod for the purposes of
the Code. However we find that in the tmpugned Judgment the

followmg statement lS made

' "‘13 Admlttedly, ’I & B Code has come into force since 1 st December
2016, therefore, the right to apply accrued to 1st Respondent on 1st
December, 201 6. Therefore, we hold that the appltcatton Under Section
7 was not barred by limitation.”

2. We had also made it clear beyond any doubt that for
applications that will be fi led Under Sectwn 7 of the Code,
' Article 137 of the Limitation Act will apply However we find in
the tmpugned Judgment that Article 62 (erroneously stated to be Article _
_ 61 ) was stated to be attracted to the facts of the present case,
_conSIdenng that there was a deed of mortgage which was executed
 between the partles in lhtS case. We may point out that an
appl:catton Under Section 7 of the Code does not purport to be -
an applicatwn to enforce any mortgage liability. It is an

applzcatton made by a ﬁnanczal credttor stating that a default as
. deﬁned under the Code, has been made whlch default amounts to Rs.
1,00, OOO/ (one lakh) or more which then tnggers the applzcatlon of the '

' Code on settled pnnczples that have been laid down by several .

Judgments of this Court.

- 3. Article. 141 of the'Con_stitution .of' India mandates that our

' judgments are followed in letter and spirit. The date of coming
mto force of the IBC Code does not and cannot form a trtgger
point of limitation for appl:catlons fi ed under the Code.
Equally, since applicatwns" are petitwns which are filed
under the Code, it is Article 137 of the Limitation Act which

- will apply to such applications _ ' . ' -

4. Accordtngly, we set aside the ]udgment under appeal and dlrect- _
that the matter be determtned afresh It will be open for both sides to
argue the case on facts on the footing that Article 137 of the Limitation

'Act alone wtll apply ' _

| 5. The appeal IS allowed in the aforesald terms
6 T he NCLT order dated 29.01. 201 9 shall remain stayed until further
r _orders from the NCLAT |

7. Mr. Rakesh Dwivedi, learned Senzor Counsel wtshes to ralse a plea

" based on Section 22 of the Ltmttatton Act before the NCLAT We record

' thts statement.

=
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By following the above stated judicial precedents of the

- Hon’ble Supreme Court on the issue of Limitation, it is well
 founded that the present IB Petition is hit hy limitation as
N ~ the default had commenced | prior to (although it was
~oategor1oally not declared 1r1 the petltlon) 05 08 2015 or

. "28 07 2015 and not after as per. the Cert1flcate of the
Chartered Accountant., Whrle the pres_ent IB Petltlon Was
 filed on 14t August, 2018 before this Bench. The " legal
position, in the light of above decision of the Honourable

| Supreme Court, has been well settled that the provisions of
- the I & B Code is not meant to recover a time barred debt.
The Honourable Supreme Court, further in the matter of
Jignesh Shah & Ors. vs. Union of India (UOI) and Ors. Writ

- Petition No. 455 of 2019 has pleased to held as such:

“7. Having heard the learried Counsel for both sides, it 1s
important to first set out the reason for the introduction of
- Section 238A into the Code. This is to be found in the
Report of the Insolvenoy Law Committee of March 2018 '

-as follows '

28, Apphcatlon of L1m1tatlon Act 1963 _ .
28.1 The questlon of apphcabﬂlty of the leltatlon Act, '

1963 (“leltat1on Aot”)to the Code has been dehberated o

upon in several Judgments of the NCLT and the NCLAT.

,The exlstmg Jurlsprudence on thls sub_]ect indicates that if

a law 13 a complete code, then an express or necessary'

- exclusmn of the Limitation Act should be respected In_
light of the confusion in this regard, the Committee

' 'dehberated on the issue and unammously agreed that the

mterest of the Code could not have been to give a new lease

of life to debt?‘hfch are time barred. It is settled law that

4
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.when a debt is barred by trme, the right to a remedy is

trme-barred This requlres berng read with the definltron of

o '_‘debt’ and clarm in the Code Further debts in winding
. up proceedmgs cannot be tlme barred and there appears

to be no rat1onale to exclude the extensmn of th1s pr1r1c1p1e .

. of law to the Code...'...j....._.' ....... e, .
Accordmgly, the 1rnpugned _]udgment of the NCLAT and
the Judgment of the NCLT is set aside.

That apart, we cannot lose sight from such aspect of the

case that the Corporate Debtor is none other than 100%

. %Shareholding of the petitioner itself and there are certain
dispute pending among the directors of the Petitioner and

the Corporate Debtor company, in a Company Petition filed _

' before the Company Law Board and which came to be

; transferred to this Court(bearing (TP) C.P. .No. 17 of 2014

under ‘the prowsmns of Sect10ns 397 read Wlth 398 of the '

Companles Act 1956) Whereln the then Cornpany Law Board has

pleased to appornt an Admrnlstrator cum- Facllrtator, Honourable

Justrce (th ) Mr K.K. Lahotr, for smooth conduct of the affairs
"of the Corporate Debtor cornpany. Whlle the petltloner moved
this present IB Petition in his capacity as Chairman of the

- company but it did not show/attach _any authorization or
_ resolutron of the Company along wrth a concurrence of the
Administrator-cum-Facrlltator. Hence, such f111r1g by ' h

~ petitioner, claiming to be Chairman, cannot be found to be In

~ order and a proper filing on behalf of the petitioner company.

”9/
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0. Therefore, on such count also the pres_ent B Petition must fails
 and is not maintainable under the provisions of the I&B Code

“and is liable to be dismissed.
21. Accordingly, it is dismissed without costs.
haturvedi)

- Adjudicating Authority& - Adjudicating Authority&
- Meémber (Technical) | ‘Member (Judicial)
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