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PRESENT:

For the RP : Mr. Anil Kumar Jain RP, Adv. Abhishek Anand,
Adv. Mritunjay Kumar
For the Respondent : Adv. Abhishek Anand for Respondents No. 1

and 2; Adv. Riya Thomas for Respondent No. 3

ORDER

PER: SH. L. N. GUPTA, MEMBER (T)

The present IA No. 2003 of 2022 has been filed by Mr. Anil Kumar Jain,
Resolution Professional of MSX Mall Private Limited (hereinafter referred to
as the ‘Applicant) under Sections 66 and 67 of IBC, 2016, seeking the

following reliefs:

“1) Direct the Respondent to make such contributions to the assets
of the Corporate Debtor, to the extent that it may deem fit with
respect to all other transactions carried on with the intent to
defraud creditors or for any fraudulent purpose, falling under
Section 66 of the Code;

i) Issue further directions under Section 67 of the Code;

i) Such other order/s as this Hon’ble Tribunal may deem proper in
the facts as circumstances of the instant case and interests of
justice.”

2. To put the facts succinctly, the underlying main Petition CP (IB)-
334/ND/2018 was filed by Ranajit Das & Ors. against the Corporate Debtor
(CD) namely, M/s MSX Mall Private Limited under Section 7 of IBC, 2016,
which was admitted vide Order dated 09.07.2018 of this Adjudicating
Authority and the Corporate Insolvency Resolution Process (CIRP) in respect
of the CD was initiated. The CD, at present, is represented through its RP

Mr. Anil Kumar Jain.
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3. We heard the submissions of both parties and perused the
documents/pleadings placed on record. The Applicant/RP, through its
application as well as arguments during the hearing, has alleged the

following Fraudulent Transactions:
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In support of its contentions, the Applicant has placed on record the
Forensic Auditor’s Report dated 15.01.2019, indicating the details of such
Fraudulent Transactions. Accordingly, we would like to deal with each of the

transactions separately.

4. First, we would like to examine the transactions relating to the loans
advanced by the CD to its related party companies. It is contended by the
Applicant that the CD extended loans worth Rs.280.55 Lakhs prior to the
year 2012 to its “related entities”, which remains outstanding. It is further
alleged that these loans did not carry any interest and were given without
any underlying documents/ agreements. The details of the alleged

transactions, as stated by the Applicant, read thus:
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5. To substantiate its argument, the Applicant/RP has annexed the

Forensic Auditor’s Report dated 15.01.2019, stating that the aforesaid

transactions are Fraudulent. The relevant extracts of the Forensic Audit
Report, relied upon by the RP, read thus:

8.5.3 Loan of Rs, 280.55 lacs given to related entities.

During audit we noticed that company has given loans to its related entities to the tune of
Rs. 280.55 lacs before 2012 and it is still outstanding. Further to this we noticed that no
agreements for these loans are produced to us and these loans do not carry any interest
for the company.

MSX Developefs Pvt 18.310.457 Rs. 17449526 oulstanding sInce
Led. 2012 and rest amount l.e. Rs.
860931 was paid during 2012-2014.
New Wave Group 9,745,060 OQutstanding since 2012
Hospitality Services | Company
{P)Ltd
FTotal © o L RIBOSSSIT T e .-

6. On notice, Respondents No.1 and 2 have filed their replies and

Written Submissions and stated the following on these loan transactions:

That the Corporate Debtor availed the services of MSX

Loans and advances | MSX Developers | Group Company | 1,83,10457-

given to related | (P) Lid Developers (P) Ltd. for the construction of MSX Mall, It

parties  of the [ New  Wave | Group Company 9745,060¢- | is further submitted that the Corporate Debtor made the

Corporate Debtor | Hospitality payments towards the construction of the work done by
Services (P) Ltd MSX Developers (P) Ltd. and also availed the services of

New Wave Hospitality Services (P) Ltd. it is turther
submitted that the UPSIDC in the vear July 2014 fssued
the completionprovisional completion certificate of MSX
Mall (Corpotate Debtor)), which itself proved that the
Corporate Debtor availed the services of MSX Developoss
(P) Ltd., and the payment was made in respect to the
services availed by the Corporate Debtor./Paragraph No.
22 of the Replyf
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7. Thus, regarding the issue of siphoning off funds to M/s MSX
Developers Pvt. Ltd and New Wave Hospitality Services Pvt. Ltd.,
Respondents no.1 and 2 have stated that they availed their services for the
construction of MSX Mall, for which the Corporate Debtor made payments
to them. According to them, UPSIDC in July 2014 issued the completion
certificate to CD, proving that the Corporate Debtor availed services of MSX

Developers (P) Limited.

8. It is against this backdrop that we would like to examine the
contention of the Respondent Whether the amount of Rs.2,80,55,517/-
extended as loans by the CD to its “related companies” is a Fraudulent
Transaction. To prove its point, the Applicant/RP has annexed the Balance
Sheet of the Corporate Debtor as of 31.03.2015 i.e., the period prior to

initiation of CIRP, the relevant contents of which reads thus:
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From the perusal of the Balance Sheet (ibid), it is seen that the CD had
“Loans and advances outstanding/receivable from its Related Parties” worth
Rs.2,80,65,517/-. Per Contra, Respondents No.1 and 2 have stated that this
amount was a payment to the two companies (MSX Developers Pvt. Ltd and
New Wave Hospitality Services Pvt. Ltd.) towards the construction services
provided by them to the CD. However, Respondents No.2 and 3 have failed
to file or produce either any RA Bills on record to depict that this was an
amount paid to the two companies for the construction services rendered by
them to the CD or any agreement/ Work order, in consideration of which the
said amount was paid by the CD. Moreover, it is seen from the record that
Respondents No.2 and 3 have signed the abovementioned Balance Sheet
which affirms the admission on their part that the aforesaid amount was
given as a loan to the two companies and it could not be a so-called
“payment towards construction services.” Hence, we find no force in the

contention raised by Respondents No.1 and 2.

Since the loan reflected in the balance sheet of the CD advanced to the
related parties was (a) without any agreement/document and interest rate;
and (b) no efforts were ever made to recover the said loan amount,
Respondent No.1 and 2/ the Directors had acted prejudicial to the interest
of the Corporate Debtor and therefore, caused injury to the Corporate
Debtor. In our considered view, the debt advanced with no intention to get
repayment will constitute a Fraudulent Transaction. Hence, we find that
the amount of Rs.2,80,55,517/- granted as a loan by CD to the related

companies viz., MSX Developers Pvt. Ltd. and New Wave Hospitality
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Services Pvt. Ltd was a Fraudulent Transaction. We accordingly direct
Respondents No.1 and 2 to make a contribution of Rs.2,80,55,517/- to

the Bank account of the Corporate Debtor.

9. The Applicant has further added that the CD also diverted funds by
way of extending loans and advances to the “related party individuals” to the
tune of Rs.57.44 Lakhs, which are still outstanding. The details of such

transactions, as submitted by the Applicant, are given overleaf:

NAME OF U PAIDION
" PARTY g :
Ashok Singhal Brother-in—iaw 15;0-0,000/- Given between September
of Director 16 to July 2017
Vikas Gupta Son in law of 16,45,352/- | Rs. 8,00,000/- was given
directors of on April 4, 2018 and
Company balance during 2015-2016
& 2017-2018
Garima Gupta Daughter of 8,76,605/- | Outstanding since March
Directors 2017
Satya Narayan Father in law 12,50,000/- | Given on June 11, 2015
Gupta of Garima and September 16, 2015
Gupta (In the books of accounts
these transactions are
recorded in some unrelated
investor’s account)
Sharad Agarwal Nephew of 3,00,000/- | Rs. 2 lacs givenon June 1,
Director 2017 and September 24,
2015 and Rs. 1 lacs (In the
books of accounts, one
transaction of Rs. One lac
is recorded in some
unrelated investor’s
account)
Arpit Agarwal Son of 1,72,655/- | Paid in 2018
Directors
Total 57,44,612/-

To substantiate its argument, the Applicant/RP has annexed the Forensic
Auditor’s Report dated 15.01.2019, stating that the aforesaid transactions
are Fraudulent. The relevant extracts of the Forensic Audit Report relied

upon by the RP, read thus:

IA. No. 2003/ND/2022 in (IB)-334/(ND)/2018

Ranajit Das & Ors. Vs. M/s MSX Mall Pvt. Ltd. Page 8 of 50



10. Respondents No.1 and 2 in their replies/Written Submissions have

stated the following on these loan transactions:

i

s

Loans 2nd advances

1.83,10457/ | That the Corporate Debtor availed the services of MSX

MSX' Developers
given to related | (P) Ltd, Developers (P) Ltd. for the construction of MSX Mall, It
parties  of the | New Wave | Group Company 97450605 | is further submitted that the Corporate Debtor made the
Corporate Debtor | Hospitality payments towards the construction of the work done by
Services (P) Ltd MSX Developers (P) Ltd. and also availed the services of

New Wave Hospitality Services (P) Ltd. it is further
submitted that the UPSIDC in the year July 2014 issued
the completion/provisional completion certificate of MSX
Mall (Corporate Debtor)), which itself proved that the
Corporate Debtor availed the services of MSX Developess
(P) Ltd., and the payment was made in respect to the
services availed by the Corporate Debtor,/Paragraph No.
22 of the Reply/

Ashok Singhal | Brother-in-law of | 1500000/ | Its submitted that a5 per the Ledger filed by the Applicant
Director in the present Application misses out on the transfor of
amount of 15 lakhs dated 05.11.2014 which has been paid
to the Corporale Debtor. [n view thereof, the mount of 15
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lakhs is reflected as loan. However, the said loan has
already been setlled on 03,11.2014. Copy of Ledger of
Ashok Singhal is anncxed herewith and marked as

ANNEXURE R-1.
Vikas Gupta Son i law of | 1645352 | Itis submitted that as per the audited bakince shect as on
directors of March 31, 2015, the amount to Mr. Vikas Gupta is NIL.
Company However, the RP has placed reliance upon unaudited

Garima Gupta | Daughter of | 876,605- | balance sheets whereby, balance of Rs. 10453421 is
: being shown, Furthemore, the balance against Garima
Gupta is also shown 10 be Rs. 162,363 as against Rs.
8.76,605/- which has been alleged by the R, The relevnt
excerpt of the Audited Balanee Sheet as on 31032015 1s
annexed herewith and marked as ANNEXURE R-1

Directors

Satya  Narayan | Father in lew of | 12500000 | Itis submitted that peyment made by the Corporalc Debtor
Gupta Garima Gupta i the name of Satya Narain Gupta pertains to scttloment
| of the friendly loans and advanes given to the Corporate
Debtor in previous years for the smooth functioning of the
business activities. [Paragraph 23 of the Reply/.

Sharad Agarwal | Nephew of Director | 300,000/ | Itis pertinent to mention herein that certain payments were
to Sharad Agarwal towards the technical and consultency
services rendered to the Corporate Debtor which were in
ordinary course of business. The said fact cn be
established from an email ated 11122013 showing that
the services were sought, Copy of email dated 11.12.2043
is annexed berewith and marked as ANNEXURE R-
3 [Paragraph 23 of the Replyf

Ampit Agarwal | Son of Directors 172,655/ | Itis pertinent to mention herei that certain payments were
to Arpit Agarwal towards the technical and consultancy
services rendered to the Corporate Debtor which werc in
ardinary course of business.Paragraph 23 of the Reply/

11. As regards the Loan amount of Rs.57,44,612/- given to the “Individual
Related Parties”, initially, we would like to deal with the first transaction of
Rs.15,00,000/- pertaining to one Mr. Ashok Singhal, who is stated to be

Brother-in-Law of the Director. Respondents no.1 and 2 have denied that it
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was a Fraudulent Transaction. In their reply dated 06.02.2023,

Respondents no.1 and 2 have averred the following:

“5. That it is pertinent to mention here that the Answering
Respondent had given a friendly loan to Ashok Singhal
amounting to Rs. 15,00,000/-. It is further submitted that the
loan given to Ashok Singhal has been settled from the joint
account of Vandana Singhal/Ashok Singhal/ Neelam Singhal in

the account of the Corporate Debtor.”

It is further stated by Respondents No.1 and 2 in their Written Submissions
that the CD’s Ledger fails to reflect the payment of the amount of Rs.15

Lakhs, which was already settled.

12. Per Contra, the Applicant/RP in its Rejoinder has denied the claim of
Respondent No.1 and 2 and stated that there are no transactions reflected
in the ledger of Mrs. Vandana Singhal’s account, hence the question of
adjustment of the loan given to Mr. Ashok Singhal from her account does
not arise. Further, there is no Ledger of Mrs. Neelam Singhal maintained in

the books of Accounts of the CD.

13. It is against this backdrop that we would like to examine the
transaction. Accordingly, we refer to the ledger Account of Mr. Ashok

Singhal annexed by the Respondent, the Contents of which reads thus:
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From a perusal of the Ledger (ibid), it is observed that the payment has been
received on behalf of Mr. Ashok Singhal vide 3 cheques each of
Rs.5,00,000/- entered in the Ledger on 15.09.2016, 12.06.2017, and

29.07.2017. However, as noted above, the Applicant/RP has denied such
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adjustments even from Ms. Vandana and Neelam Singhal as claimed by the

Respondents.

14. However, the Applicant/RP has not denied the receipt of cheques
(ibid), and if received, what was the purpose, if the same were not in relation
to the payments of the loan amount given to Mr. Ashok Singhal? Moreover,
the RP has failed to place or produce on record the Bank Account of the CD
pertaining to this transaction. Hence, there is not adequate material on
record to prove beyond doubt that the amount of Rs.15,00,000/-
extended to Mr. Ashok Singhal was not paid back to the CD and
therefore, in the absence of conclusive evidence, we cannot treat this

transaction as a Fraudulent Transaction.

15. Now, we would like to examine the next transaction of Rs. 16,45,352
stated to be a loan given to Sh. Vikas Gupta, son-in-law of the Director of
the CD, and Rs. 8,76,605 stated to be a loan given to Ms. Garima Gupta,
daughter of the Director. It is stated by the Respondents in their Written
Submissions that as per the Balance Sheet as of 31.03.2015, the amount
reflected against Mr. Vikas Gupta is “Nil”. The RP has placed reliance on an
unaudited balance sheet whereby a balance of Rs. 16,45,342/- has been

shown against Mr. Vikas Gupta.

Per Contra, the Applicant/RP in its Rejoinder has stated that there is no
Loan Agreement existing in the records of CD for any such Loan Facility
extended to Mr. Vikas Gupta and Ms. Garima Gupta. The Applicant has
annexed the Ledger Account and the Account Statement of Mr. Vikas Gupta

and Ms. Garima Gupta justifying the amounts (ibid) recoverable from them.
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It is against this backdrop, that we would like to refer to the extracts of the
Audited Balance Sheet of CD as of 31.03.2015 placed by the Respondents

on record, which read thus:

16. As per the Balance Sheet of the CD (ibid), Short-term loans and
advances against Mr. Vikas Gupta and Ms. Garima Gupta are shown to be
Nil. It is not the case of the Applicant/RP that the said Balance Sheet was
not prepared in a true and fair manner. Even if it was not prepared in a true
and fair manner, it is not clear what steps the Applicant/RP took to rectify
the Balance Sheet. Hence, in view of the ‘nil’ balance appearing in the
Balance Sheet as of 31.03.2015 against the names of Mr. Vikas Gupta
and Ms. Garima, the RP has failed to establish conclusively, the
transactions of Rs. 16,45,352/- and Rs. 8,76,605/- as Fraudulent

transactions.
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17. Now, we would like to examine the next transaction pertaining to the
loan of Rs.12,50,000/- granted to Sh. Satya Narayan Gupta (Father-in-Law
of Garima Gupta). Respondents No. 1 and 2 have contended that the
payment made by the CD to Sh. Satya Narayan Gupta pertains to the
settlement of friendly loans and advances given by him to the CD in

previous years for the smooth functioning of the business activities.

18. From a perusal of the record, it is observed that Respondents No. 1
and 2 have not annexed any bank statements to substantiate that Sh. Satya
Narayan Gupta had earlier disbursed any loan/advance to the Corporate
Debtor, which was repaid by the CD. Further, this claim of Respondents No.
1 and 2 has not been established through the balance sheets of the CD.
Hence, we find no plausible explanation given by Respondents No. 1
and 2 as to why an amount of Rs.12,50,000/- was disbursed to Sh.
Satya Narayan Gupta, and that too without any loan
agreement/document. Hence, we find that the aforesaid transaction of
Rs.12,50,000/- in favour of Sh. Satya Narayan Gupta from the account
of CD as a ‘fraudulent transaction’. We accordingly direct Respondents
No.1 and 2 to make a contribution of Rs.12,50,000/- to the Bank

account of the Corporate Debtor.

19. Now, we examine the transactions pertaining to the payments of
Rs.3,00,000/- (Rs. 1,00,000/- paid on 24.09.2015 and Rs 2,00,000/- paid
on 01.06.2017) to Mr. Sharad Aggarwal, the nephew of the Director of the
Corporate Debtor. Respondents No. 1 and 2 have stated in their

reply/Written Submissions that the payments of Rs.3,00,000/- were made

IA. No. 2003/ND/2022 in (IB)-334/(ND)/2018
Ranajit Das & Ors. Vs. M/s MSX Mall Pvt. Ltd. Page 15 of 50



to Mr. Sharad Aggarwal towards the Technical and Consultancy Services
rendered by him to the Corporate Debtor in the ordinary course of business.
In order to support their contention, Respondents have relied on the email
dated 11.12.2013 sent by Mr. Sharad Agarwal to the Director of the CD to
show that the services were sought by the Respondents from Mr. Sharad

Agarwal. The said e-mail dated 11.12.2013 reads thus:

By [ =
' G ma Ii MEX MALL =directer.msxfigmail.com=
Queries

SHARAD AGARWAL <soppyl@Egmall.com: . IWEd, Dec 11, 2D13. at 3:33 PM

To: directar. msx@omail com

In the referred case ,yesterday we have visited MSX Mall P ttd to
assess the fulura intome as current emi's including our proposed emi
amaunt comes o Rs 14 lacs approx and met CFO {Mr Adnan).

Alsa current income was coming around Rs 7 lacs hence DESCR was nol met
e have not recaived some of the critical gueries llka

1. ITR of Mr M S Agparwal and Alka Agoarwal far A 13-14 even though
at the time of PD it was informed at the time of PD by Mr Aggarwal

that refurn has been filed

2. MSX Mall P itd tax audit report alongwith audited financials of AY
12-14 {only Balance sheet has bean provided and schedules annexed ara
not CA attestad faudied)

3. FCUWis st on hold

I have called up Mr Riyaz {accountant } and he was not sure whether
retuen of Mr M S5 aggarwal and Ms Alka has been filed or net 2o ha

asked me tocall CAMr R K Tuli and we are structuring the case an
income as shewn in compulation of AY 13-14 which needs to be validated
wilh ITR "5 Also clarification is required that P & L provided for MSX

Mall was showing losses whareas as per | Tax retumn income Is being
shown as per praject completion method.

[ was told today 1o call him around 12 as he was travelling and when |
called Mr Tuli he asked me 1o call afier half an hour 85 he was In
rhidst of meeting .

Mow my calls are nal being answered and | have tried from landfine as
well as mehile |

20. It is observed that whereas the aforementioned email from Mr. Sharad
Agarwal relied on by the Respondents for providing consultancy services to
the CD is of 11.12.2013, the payment of Rs. 1,00,000/- to him was made on

24.09.2015 and of Rs 2,00,000/- was made on 01.06.2017. The long time
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gap between the reported consultancy services and payment in lieu thereof
raises suspicion. Moreover, neither any Letter of Appointment nor any
Consultancy Agreement nor any invoice has been placed or produced by the
Respondents on record. Furthermore, no proof of deduction of TDS on this
transaction has been placed on record. In the absence of such documents,
the contention of the Respondents loses its force. Therefore, we have no
other option but to consider the payment of Rs.3,00,000/- made to Mr.
Sharad Agarwal as a “fraudulent transaction”. We accordingly direct
Respondents No.1 and 2 to make a contribution of Rs. Rs.3,00,000/- to

the Bank account of the Corporate Debtor.

21. Now, we examine the payment of Rs.1,72,655/- made to Sh. Arpit
Agarwal, the son of the Director of the Corporate Debtor. Respondents No. 1
and 2 have contended that this payment was made towards technical and
consultancy services rendered by him to the Corporate Debtor in the

ordinary course of business.

22. However, we do not see any documentary proof placed or produced on
record by the Respondents in their replies or written submissions, which
could depict that Sh. Arpit Agarwal was appointed/engaged to render such
services to the Corporate Debtor. Therefore, we have no other option but
to treat this payment of Rs.1,72,655/- made to Sh. Arpit Agarwal from
the account of the CD as a “fraudulent transaction”. We accordingly
direct Respondents No.1 and 2 to make a contribution of Rs.

Rs.1,72,655/- to the Bank account of the Corporate Debtor.
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23. Other than the abovementioned loans advanced to the related parties,
the Applicant/RP has contended that Respondents No. 1 and 2 misused the
loan of Rs.1.80,00,000/- disbursed by Religare Finvest Limited to the CD.

The Applicant/RP has submitted the following:

i. The Corporate Debtor was disbursed with a loan of Rs.300 Lakhs
by Religare Finvest Limited on June 16, 2013, vide loan account

number 48336/300;

ii. Religare Finvest Limited submitted its claim amounting to
Rs.269.54 lakhs as of July 09, 2018, to the Applicant against the

abovementioned loan;

iii. The Directors of the CD purchased a property out of the disbursed
amount in their own name and out of the disbursed amount,
Rs.180 Lakhs was transferred directly to the sellers of the said
property, Mr. Kunal Arora and Rajat Mohan Pathak, as the

purchase consideration; and

iv. Thus, the suspended Directors of the Corporate Debtor diverted
the loan amount fraudulently to acquire a property in their own
name at the cost of other creditors and real estate investors of the
CD and also created a charge against the loan over the assets of
the CD. Since the business of the CD is carried out with the intent
to defraud the creditors, the suspended board of directors should
be made liable to contribute to the assets of the Corporate Debtor

in accordance with Section 66 (1) of the Code.
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24. When we refer to the record, it is seen that the Forensic Auditor has
given the following observations with respect to this transaction in its report:

3.5.5 Abuse of end usc of Rs, 130 lacs taken as a loan against property from Religare
Finvest Limited '

Director & promoters of Corporate Debtor, Mr. M.S, Agarwal and Mrs. Alka Aganwal
purchased a residential property bearing address D88, Sector 26, Noida, Gautam Budha
Nagar, UP from Mr. Kunal Arora and Mr. Rajat Mohan Pathak, Total sale consideration
for purchase of this property was Rs. 200 lacs. An amount of Rs, 180 lacs was paid by
Religare Finvest Limited directly to sellers out of loan bearing no. 48336/300 disbursed
of Rs. 300 lacs. Religare Finvest Limited has sent its claim against this loan and Rs.
269.54 lacs is stll outstanding.

We observed that this loan against property was not avalled by the Corporate Debtor
for the purpose of purchase of residential unit. Corporate Debtor has taken loan @
14,5 % per annum interest rate while earlier loans taken from directors and refatives did

not carry any interest liability.

As such to camouflage the matter, on 31 March 2014, at the time of finafl2ation of
books of accounts, this amount paid to seller of property was debited to various
accounts of promoters/their relatives to knock off thelr old balances in the books of
Corparate Debtor The details of same are as follows:-

MS Agarwal

Alka Agarwal 2,434,855
Madhav Sharan Agamai {Loan} 3,859,067
Ms Agarwal HUF. 2,075,000
Arplt Agarwal 125000
Total 18,000,000

25. Per contra, Respondents No. 1 and 2 have submitted that Mr. Madhav
Saran Agarwal i.e., Respondent No. 1 availed the loan in his personal
capacity and not in the name of the CD. Further, the CD was only a Co-

Borrower. Therefore, there is no abuse in the end use of the loan taken from

IA. No. 2003/ND/2022 in (IB)-334/(ND)/2018
Ranajit Das & Ors. Vs. M/s MSX Mall Pvt. Ltd. Page 19 of 50



Religare Finvest Limited. Further, the RP had sent an email dated
10.09.2018 to Religare Finvest Limited, which clearly shows that the
Principal Borrower is Mr. Madhav Saran Agarwal and not the CD i.e., MSX
Mall Private Limited. Furthermore, a transaction could be called a
fraudulent transaction when it is established that the money was kept away
from the reach of the Corporate Debtor. The loan availed by Mr. Madhav
Saran Agarwal was with respect to a property that was purchased and
mortgaged against the loan i.e., the purchased property was a secured
Asset. It is further submitted that the Corporate Debtor is a Corporate
Guarantor and the claim of Religare Finvest Limited has already been
admitted by the RP and Religare Finvest Limited is an assenting Financial

Creditor in respect of the Resolution Plan approved by the CoC.

26. On the other hand, the Applicant/RP has denied the submissions
made by Respondents No. 1 and 2 and stated that Religare Finvest Ltd.
disbursed the loan in favour of the Respondents whereby the purchased
property was mortgaged against the loan which is a fraudulent transaction.
The Applicant has denied that the Corporate Debtor stood as a Co-guarantor
of the said loan and the purchased property was mortgaged against the said

loan as a secured asset. The Applicant/RP has submitted that -

(a) CD was the Co-borrower of the Loan granted by Religare Finvest Ltd.;
(b) CD did not stand as the Co-guarantor;
(c) the installments of the Loan were paid from the bank account of the CD,

(d) but the Property was purchased in the name of the Respondents.
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It is further submitted by the Applicant/RP that the claim of Religare
Finvest Ltd. was admitted by him because the CD stood as the Co-borrower
of the said Loan. It is further submitted that the approval of the Resolution
Plan by Religare Finvest Ltd. having a 3.02% voting share in the COC does

not overcome the fraud carried out by the Respondents.

27. Now, we would like to examine the contentions of both parties.
Accordingly, we refer to the “Disbursal Advice” of Religare Finvest Ltd.

placed on record by the Applicant which reads thus:
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From the perusal of the aforesaid “Disbursal Advice” of Religare Finvest Ltd.,
it is seen that Mr. Madhav Saran Aggarwal, the Respondent No. 1 was the
primary applicant for the loan and the MSX Mall Pvt. Ltd., the Corporate
Debtor was the Co-Applicant along with two other individuals. Further, it is
noticed from the “Disbursement Details” given in the Disbursal Advise that
the disbursement of Rs. 9,49,722/- was made to Mr. Madhav Saran
Aggarwal (R-1) and Rs. 1,80,00,000/- to Mr. Kunal Arora and Rajat Mohan
Pathak. Thus, it is found that for the disbursed loan amount of Rs.
9,49,722/- + Rs. 1,80,00,000/- = Rs. 1,89,49,722/-, the Corporate Debtor

was not the end user.

28. However, the RP had contended that the loan was disbursed to the
Corporate Debtor but it has failed to demonstrate the same by way of any
documentary evidence. Further, the Forensic Auditor’s report contains no
evidence that this amount was directly disbursed to the Corporate Debtor
and not to the Respondents. However, still, we are of the view that if the
Corporate Debtor was not the beneficiary of the loan and any
installments are paid from the account of the Corporate Debtor, the
same shall be reimbursed by Respondent No. 1 and 2 into the account
of the Corporate Debtor. Hence, we direct the RP to ascertain the exact
amount of loan that is not utilized by CD but paid from the Bank
account of the CD to the Creditor Religare Finvest Limited and take
steps to recover the same from Respondent No.l1 and 2, to the bank

account of the Corporate Debtor.
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29. The next alleged transaction is regarding the embezzlement of the
closing cash balance of Rs.45,30,173/- as of 06.06.2018, for which RP has

stated the following:

i. Soon after initiation of the CIRP, the Applicant began the cash
determination process with respect to the CD. On finding that
the Suspended directors of the Corporate Debtor have engaged
in unscrupulous business practices, causing embezzlement of
cash balance to the tune of Rs.45,30,173/-, the Applicant wrote
an e-mail to the Directors on August 25, 2018 enquiring about
the same.

ii. That the Applicant also filed a Company Application No.
459/2018 before the NCLT, which vide its order dated
September 20, 2018 took note of the fact that “A sum of

45,00,000/ - held as cash in hand as on 06.06.2018 has neither
been explained nor handed over.”

iii. As per the Books of accounts of the Corporate Debtor, a Cash
balance of Rs.45,30,173/- was available as on the date of
initiation of CIRP. However, as per the officials of the Corporate
Debtor, no physical cash was available with the company,
depicting that the Directors of the CD had engaged in the

embezzlement of funds.

30. In this regard, the Forensic Auditor has observed the following :
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8.5.6 Embezzlement of closing Cash balance of Rs. 45.30 lacs:

At the commencement of CIR process, corporate debtor had closing balance of Cash to
the tune of Rs. 45,30,173 as per books of accounts whereas it is confirmed to us by the
company official that no cash i1s availzble in the possession of any of the employees of
corporate debtor. Company officials has confirmed us that cash is dealt/kept by directors
which clearly shows that directors of the corporate debtor had embezzled the company’s

fund.

Further we have noticed that corporate debtor was having substantial cash balance from
April 2017 onwards. This dlearly shows that cash was withdrawn from bank over a period
of time. Detail of month end closing balance is given hereunder:

e s YD AT =
Apr-17 1,295.85

May-17 2,213,374

Ton-17 2,781,249

Jul-17 3,447,233
Aug-17 3,983,137
S AT e AOTY
Ooct-17 3,379,624
Nov-17 3,892,784
Dec-17 4,020,334

Jan-18 4,236,475

Feb-18 4,526,375
Mar-18 3,875,248
Apr-18 3,968,248
May-18 4,210,173

Jun-18 4,530,173

-1 | 4,530,173

31. Respondents no.l1 and 2, in their response, have denied such
transactions, as alleged by the Applicant and Forensic Auditor. They have
stated that as per the last audited books of accounts as of 31.03.2015, no
such transaction was recorded. The Cash Book annexed on Page 291-296 of
Volume 3 of the Application reflects that there was a cash balance of

Rs.45,30,173/-, the relevant extracts of which reads thus:
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32. We are aware that the CIRP of the CD was initiated on 09.07.2018,
whereas the Corporate Debtor had uploaded its Balance Sheet only till
31.03.2015. Respondents No.1 and 2, who were managing the affairs of the
Corporate Debtor, did not upload the remaining Balance Sheets. In our view,
they cannot take benefit of their own lapse/wrongdoing. Moreover, the
Forensic Auditor had indicated transactions from April 2017 to July 2018,
which would obviously not have been reflected in the Balance Sheet as of
31.03.2015. Merely the Books of Accounts of the CD were not audited, for
the lapse on the part of the ex-management, will not create an escape route
for Respondents No.1 and 2 from explaining and accounting for the
aforesaid transactions. Since no just explanation has been given by
Respondents No.1l and 2 about the cash balance of Rs. 45,30,173/-
appearing in the Books of Accounts of the CD prior to the initiation of

CIRP and the fact that the said cash balance was not handed over to
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RP, we have no other option but to consider the cash of Rs.
45,30,173/- as Fraudulently embezzled and we direct the Respondents

No.1 and 2 to contribute this amount to the Bank Account of the CD.

33. Now, we consider the next transaction pertaining to the embezzlement
of Cash of Rs. 65.29 Lakhs collected as “rent from the users of Kiosks of

CD”. The RP has submitted the following with respect to this transaction:

i. The Suspended Directors of the CD were engaged in the collection
of rent and other charges from the occupants in cash. The RP wrote
an email dated 01.08.2018 to the Suspended Directors to stop the

same immediately.

ii. The cash amounting to Rs. 65,29,012/- is not reflected in the records
of the CD from April 2017 to June 2018 and the same has been

embezzled by the Suspended Directors.

iii. The month-wise details of collection and bookings in the tally are

mentioned in Para No. 1.4(4) on Pg. 13 of the Application.

iv.  Further, as per Clause 8.5.7 of the Forensic Audit Report, a sum of
Rs. 13,31,996/- was paid for the personal use of the Director or for

purposes other than business operations.

34. The Forensic Auditor has stated the following with respect to the

aforesaid transactions -
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8.5.7 Embezzlement of cash collected from Kiosks as rent and from users as CAM
maintenance charges to the tune of Rs. 65.29 Lacs :

During the review of cash collection process, we have been provided monthly cash
collection and expense sheet prepared at Mall, on account of common area maintenance
charges, electricity charges, rental from Kiosks etc. From analysis of these sheets and
verification of corresponding entries in books of account, we observed that company had
not recorded Rs. 65,29,012 collected during Apr 2017 to Jun2018 in books of accounts,
Detail from 09™July 2016 to 31"March 17 was not available in record for examination.
Month wise detail of collection and booked in tally is given hereunder:

SR *‘%&%ﬁ%ﬁ
RSV g et = ﬂ%ﬁ:‘ma& ESath Receipt-—1
2017 444317 3,270 441,047
2017 | May 450,837 36,520 414,417
2017 | Jun 634,045 107,875 526,170
2017 | Jul 774,165 46,485 727,680
2017 | Aug 148,400 153,673 (5,273)
2017 | Sep 138,500 36,387 102,513
2017 | Oct 450,989 95,250 355,739
2017 | Nov 483,850 108,160 375,730
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35. Respondents No.1 and 2, in their response, have stated that the CD
being a going concern, had to incur various expenses for running the MSX
Mall and further, Respondent No.1 and 2 had no knowledge about any entry
or non-entry of the cash book. It is further contended by them that since the
Books of accounts of the CD were not audited when such expenses were

incurred by the CD, the same cannot be called a Fraudulent Transaction.

36. The plea of Respondents No.1 and 2 having no knowledge about the
entries made in the books of account itself reflects that they did not act in a
prudent manner while managing the affairs of the Corporate Debtor as
Directors. Further, as observed earlier too, merely that the Books of
Accounts were not audited, does not create an escape route for the
Respondents from explaining the transactions. As a matter of fact,
Respondents No.1 and 2 have not denied the collection of rent and other
charges in cash from the occupants of the Kiosks of the CD. Further, they
have failed to bring anything on record that this cash was utilized against
any business expenses of the CD. Hence, in the absence of any just
explanation, we have no other option but to conclude that Respondents
No.1 and 2 have fraudulently embezzled the cash of Rs. 65.29 Lakhs.
We accordingly direct Respondents No.1 and 2 to make a contribution

of Rs 65.29 Lakhs to the Bank account of the Corporate Debtor.

37. Now, we would like to examine the transaction pertaining to
“Unaccounted Cash Receipts” of Rs 3,80,25,500/-. The Applicant/RP had

stated the following with respect to this transaction:
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i) On verification of records of the Corporate Debtor, it has been
observed that cash payments have been received by the Corporate
Debtor from a total of 55 parties, as mentioned in the allotment
letters/ cash receipts as annexed with the proof of claims
submitted to the Applicant and also, as per the cash receipts
submitted by the tenants of the Corporate Debtor with regard to

the payment of security deposits in cash.

ii)  All Cash Receipts have not been booked/partially booked in the
books of accounts of the Corporate Debtor thereby proving that the
suspended/ex-directors of the Corporate Debtor engaged in the

fraudulent diversion of funds to the tune of Rs. 380.28 Lakhs.

38. From the record it is seen that the Forensic Auditor has observed the
following with respect to these transactions along with details as given in

Annexure 1.5.6 (reproduced below) of the report:
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S. No. |Name of claimant Cash Claimed by |Amt. as per Date of Receipt|Amt, booked in Date of
Allottee Receipt Tally Booking
441Anoop Sharma 531,500 31,500 21-06-10 =

500,000 19-06-10
45 Digvijay Singh s/o 1ate joginder singh 100,000 100,000 01-11-11
46| Harvinder Kaur & Kunwar Pal Singh 70,000 70,000 03.12-14
47|Bhagwan Dass 606,911 21911 20-01-12
285,000 039-01-12
200,000 05-01-12
. 100.000 10-12-11
48|SNEH BANSAL 1,617,000 1.144 000 30-04-10
72.000 15-04-10!
300,000 30-03-10
101,000 18-03-10
43|Seema Sharma 1,000,000 200,000 31-08-17
100,000 07.07-17
150,000 26-05-17
500,000 09-12-16
50,000 16-07-16

50|Jasvinder Kaur 23,000 23,000 01-02-14 J
51|Rajpal Singh 210,600 210,600 05-10-11
52|Jagpreet Singh Sachpreet Kaur Manpreet 215,800 215,800 . 10-03-12

Singh & Pritoal Kaur
53|Massan & Khan Muhammad 1,500,000 1,500.000 17.08-10
S4|{Manju Bala Sharma 785,000 785,000 25-08-13
55|08 Restaurent and Bar LLP 375,018 375,019 26-06-18
39,706,369 39,706,365 1,677,869

“ A

39. In response, Respondents No.1 and 2 have stated that the Applicant
has failed to attach any cogent documentary evidence for the cash payments
allegedly received by the Respondents. It is further submitted that the
Applicant/RP in the [LA. No. 124 of 2019 has annexed certain allotment
letters along with the cash receipts, however, the same is not legible and the
annexed documents are not of the creditors of the Corporate Debtor but of

MSA Developers.

40. We have perused the documents as placed on record. Though, the RP
has claimed an amount of Rs 3,80,25,500/- on the basis of the
“unaccounted cash receipts” and the details of the Ledger given by the

Forensic Auditor, but it has not placed such cash receipts on record.
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However, we notice that Respondents No.1 and 2 have annexed those cash
receipts from pages 32 to 75 of their Written Submissions. Though
Respondents No.1 and 2 have claimed in their Written Submissions that the
same were not legible and belonged to MSA Developers, on perusal we find
that the said Cash receipts are quite legible barring one, and are issued by
the Corporate Debtor i.e., MSX Mall Pvt. Ltd. and not by MSA Developers.

Hence, the explanation given by the Respondents is far from true.

Since Respondents No.1 and 2 have failed to provide any just
explanation for the transactions relating to the unaccounted cash
receipts, we have no other option but to treat the transactions as
Fraudulent. Accordingly, we direct Respondent No.1 & 2 to contribute

the amount of Rs 3,80,25,500/- to the Bank Account of the CD.

41. Now, we examine the next group of transactions relating to multiple
allotments of wunits worth Rs. 23,11,74,979/-. In this regard, the
Applicant/RP has stated that on scrutiny of records of the CD, and on
receipt of the proofs of claims from various allottees of the Corporate Debtor,
he noticed that the CD has fraudulently allotted 129 units of the MSX Mall
to the second or third allottee (i.e., allotment of one unit to multiple allotees)
and thus, committed a fraud amounting to Rs.23,11,74,797/-. Since the
suspended board of directors of the CD allotted the same space to various
investors and carried out the business for fraudulent purposes with an
intent to defraud creditors of the CD, the Respondents be asked to
contribute towards the loss caused to the creditors due to multiple

allotments.
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42. From the record, it is seen that on the issue of transactions relating to

multiple allotments, the Forensic Auditor has observed the following:

85.1 Allotment of same shops to allottees more than once resulting into fraudulent
collection of Rs. 2,311,74 lacs by corporate debtor.

While scrutinizing the List of Allottees {Control sheet of allotment) of the corporate
debtor and validating this sheet with agreements executed between the Corporate
Debtor and Allottees for allotment of shop and books of account, we found that same
shops are allotted to more than one allottees. On inquiry from the company official, it
was confirmed that the duplicate/triplicate allotment was made with an assumption that
buyback of units will be done from previous allottees thus shop will become vacant upon
exercise of buyback option by allottee, However we found that the corporate debtor had
collected Rs. 1,938.75 lacs by way of duplicate/triplicate allotment of same shop without
buyback option is exercised by the previous allottees. This is clear evident of cheating
with the creditors. Details of these cases are as set out in Annexure 1.5.1.

Shop wise detail of multiple allotments causing allotment of excess area is given in
Annexure 1.5.1A.

Further to this, in case of virtual area of Haldiram Restaurant and Honey Money Top retail
outlet, shop nos in allotments are not in synchronization, hence we have taken first
allotments of total saleable area as legitimate and allotments at later period as
duplicate/triplicate allotment. Detail of shops allotted last in addition to total saleable
area of Haldiram is given in Annexure 1.5.2 which results in fraudulent allotment for Rs.
196.31 lacs and that of Honey Money Top is given in Annexure 1.5.3 which results in
fraudulent allotment for Rs. 176.67 lacs.

For our reporting purpose of duplicate/triplicate allotments, we have not considered
cases where allotment was made to aliottees of MSA developer Private Limited, as these

allotments are referred as preferential payments and corporate debtor has not received
any consideration against these allotments.

In case of Kidz Zone and Food Court area allotted other than to allottees of MSA
Developer private limited is less then total saleable area, hence we have not considered it
as duplicate allotment.

58 cases of separately allocable shops as detailed in Annexure 1.5.1 B, where as per
Master list of allotment, same shop is allotted to more than one allottee, but allotment
letter of one of the allottee was neither available with corporate debtor nor with IP. In
such cases we have not consider it as duplicate allotment.

8 cases of HMT as detaileq in Annexure 1.5.3 A, where allotment letter was neither
available with corporate debtor nor with IP were not considered in excess allotmant
reported in Annexure 1.6.3. ’
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The details of the multiple allotment cases are given in Annexures 1.5.1 to

1.6.3 of the Forensic Auditor report.

43. In response, Respondents No.l and 2 have stated in their Written
Submissions that the Resolution Plan approved by the COC provides
treatment to all these allottees and the same has been dealt with category-
wise. Furthermore, when the allotment letters were issued, it was made
clear that the allotments made were provisional in nature. The relevant

clause of the Allotment Letter relied by them is reproduced below:

1(a) The allotment is provisional. Firm allotment shall be made and
confirmed by notice on completion of Complex Building whereupon a
formal Commercial Premises Buyer's Agreement/Sub Lease Deed or
any other deed on Company's standard format containing the terms
and conditions contained herein shall be executed by notice and
Commercial Premises Buyer's Agreement /Sub Lease Deed is signed

and executed there shall be no completed contract”

44. In our view, the issue of multiple allotments and provision for the
allottees by an SRA in the Resolution Plan are two distinct issues. Usually,
the SRA is not a Promoter, though in the instant case, the Ex-Directors
claiming the CD to be an MSME, have submitted the Resolution Plan.
However, the mere submission of the Resolution Plan with a provision for
the allottees cannot provide immunity to Ex-Directors i.e., Respondent No.1
and 2 from the wrongdoings or Fraudulent Transactions entered by them in
terms of making multiple allotments to the allottees. Apparently,

Respondents No.1 and 2 cannot make multiple allotments of a single unit
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and then, do the damage control by presenting a Resolution Plan. Further,
plea taken by Respondents No.1 and 2 is that allotment was provisional,
however, the aforesaid clause nowhere stipulates that the Respondents
could have done multiple allotments of the same unit without canceling the
earlier unit. By doing multiple allotments of the same unit(s), Respondents
No.1 and 2 had played fraud not only on the Corporate Debtor but also on
the allottees. Accordingly, we direct Respondents No.1 and 2 to
contribute the amount of Rs. 23,11,74,797 to the bank account of the
CD. However, the RP on receipt of this amount shall release the same,
as per the records of the CD, to the allottees, who are the victims of
such multiple/fraudulent allotments, since the aforesaid amount being
fraudulently collected by the CD through Respondents No.1 and 2, the same
cannot be added to the asset pool of the Corporate Debtor and deserves to

be returned to the respective victim allottees.

45. Now, we would like to examine the next transaction relating to the
Transfer of shops/units to the creditors of Respondent No. 3 being the
related party. The following is stated by the Applicant/RP with respect to

such transactions:

i) The promoters of the CD have transferred shops/units (as per the
details given in the table by the Forensic Auditor, reproduced
below) to the creditors of Respondent No. 3 being a related party,
resulting in the fraudulent transaction of Rs. 13,55,57,104/-.

ii) Respondent No. 3 is a Group company of the CD by virtue of

having common Directors as per Master Data of the Corporate
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Debtor as well as Respondent No. 3. Respondent No. 3 is engaged
in the business of the development of residential flats in
Noida/Greater Noida and sold flats in a pre-launch project in the
name of MSA Circuit Heights, which was expected to come up at
Plot No. GH-54, Jaypee Greens Sports City, SDZ, Sector 25,
Gautam Budh Nagar, Uttar Pradesh.

iii) Since Respondent No. 3 failed to offer possession to their
investors and defaulted in making payments to their creditors, it
hatched a plan along with the CD being part of the same
management and fraudulently shifted various investors and
creditors of Respondent No. 3 to the CD herein, without or with
inadequate consideration. The list of such cases as per the
documents filed by the Applicant/RP, where shops/units of the
CD herein were transferred to investors/creditors of the

Respondent No. 3 is reproduced below:
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iv) The above-mentioned investors and creditors of Respondent No.
3, who were maliciously allotted (shifted) an area of 41,178 sq. ft.
to the project of the Corporate Debtor Viz., MSX Mall for
consideration of Rs.13,55,57,104/- between July 09, 2016 and
July 08, 2018 by the suspended board of directors of the CD in
connivance with the Respondent No. 3, thereby prejudicing the
interests of other creditors of the Corporate Debtor herein.

\Y| Further, the consideration amount was adjusted against the
outstanding credit balance of Respondent No. 3 as of July 09,
2016. Moreover, the outstanding credit balance of Respondent No.
3 in the books of the CD itself seems to be a fictitious entry
without recourse to any prudent accounting policies.

Vi) Thus, the transfers of the abovementioned shops/units to the
aforesaid allottees were made without receipt of any consideration
in the bank accounts of the CD, and subsequent adjustment of
the same against the outstanding credit balance of the
Respondent No. 3 amounts to a fraudulent transaction under
Section 66 of the Code to the tune of Rs.13,55,57,104/-, which

should be reimbursed by the R-3 to the accounts of the CD.
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46. From the record, it is seen that the Forensic Auditor has stated the

following with regard to this transaction between the CD and R-3:
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List of cases where shops were transferred to creditors of MSA Developers. put td,

Annexure: 1.1.1

. |[Floor  [SheetRef. Shifted from Shop. No.  [Name Areaallotted | Rate Amount as per Allotment | Shop no. lready
No. Allotment Letter Date alloted to some other
allottee as well
1 |FirstFloor |Central Market  [MSAF-801 & F-901 |CM 044 Mr. Himanshu Kumar 17500 | 2,746.00 480,620 |03-12-16 Yes
2 First Floor |Central Market  [MSA D-1702 CM 098 Mr, Akhllesh Verma 190.00 8,187.00 1,555,627 [31-01-18 No
3 First Floor |Central Market  |MSA A-1105, A1205 |CM 099 Mr. Ranjeet Singh 190.00 5,786.00 1,099,394 |127-10-17 Yes
4 First Floor [Central Market  [MSA A-1106 CM 102 Mr, Narander Kumar 150.00 6,500.00 1,235,000 |03-05-18 No
Mehindru
5 First Floor [Central Market  |[MSA A-1106 CM 103 Mr. Narander Kumar 190.00 6,500.00 1,235,000 [03-05-18 No
Mehindry
6 First Floor [Central Market  |MSA A-301 CM 142 M., Zubair Alam 255.00 918.00 234,126 |30-06-17 Yes
7 First Floor [FF-212 MSA A-1003 F.F 245 Sushant Agarwal 923.00 1,750.00 1,616,009 |03-01-18 No
8 |First Floor |FF-212 IMSA B-902 F.F 246 Xajari Das 923.00 2,184.00 2,016,000 IO}OI-IB No
9 First Floor |FF-212 MSA A-806 F.F 247 Ramesh Batra 837.00 2,133.00 1,785,599 103-01-18 No
10 |First Floor [FF-212 MSA A-702 F.F 249 Rajni Agarwal 519.00 2,921.00 1,516,000 Ill-Ol-lB No
11 |First Floor [FF-212 MSA A-102 f.F 251 Shallu Agarwal 923.00 2,184.00 2,016,000 |03~01~18 No
12 [First Floor [FF-212 MSA A-1102 F.F252 Akshit Agarwal 1,095.20 1,834.00 2,016,000 |03-01-18 Yes
13 First Floor  |First Floor MSA A-1004 F.F 204 Anil Nagar 566.00 2,072.00 1,173,223 [24-11-17 Yes
Shawroom
h 14 |First Floor |First Floor MSA C-1403 F.F216A Anju Jain 500.00 6,294.00 3,147,110 |05-07-17 Yes
A showroom
_“ 15  |First Floor  [First Floor MSA C-1601 F.F 216C Vijay Kumar 400.00 6,196.00 2,478,607 |27-02-17 Yes
o Showroom
o 16 |First Floor  [First Floor MSA B-704 F.F 216C Akhil Kumar 460.00 4,373.00 2,011,590 (24-01-17 Yes
e} Showroom
'A 17 |First Floor |First Floor MSA B-606 F.F 216C Narendra Singh 550.00 3,856.00 2,121,206 {11-11-17 Yes '
Showroam
? 18 [First Floor [First Floor MSA A-301 FF217 Zubair Alam 886.00 1,700.00 1,506,840 [08-06-17 -~ |Yes L
Showroom
19 |First Floor |First Floor MSA 8-801 FF2208  |Mrs. Usha Sharma 600.00 5,023.00 3,013,875 |09-06-17 Yes
5 Showroom
IRk 20 |First Floor |First Floor MSA B-1204 F.F2268  [Mr. Anil Bharti 450.00 323300 1,455,039 110-03-18 Yes
5 OWroom
21 |First Floor |First Floor MSA B-101 F.F230A  |Mr, Noor Un Nabi Khan 700.00 4,785.00 3,350,001 |11-05-17 Yes
Showroom
22 |First Floar |First Floor MSA B-401 FF231A Mrs. Anu Agarwal 40000 2,981.00 1,192,764 |24-05-17 No
Showroom
23 |First Floor |First Floor MSAA-1105 & A- F.F236 Mr, Ranjeet Singh 1,170.00 2,398.00 2,805,870 |127-1017 Yes
Showroom 1205
24 [First Floor |First Floor MSA F-104 FF 236 Mr. Prakash Chander Gulati 390.00 4,974.00 1,940,051 29-04-17 Yes
howrgom
AR
S, |Floor Sheet Ref. Shifted from Shop. No.  [Name Areaallotted | Rate Amount as per |Attotment Shop no. already
No. Allotment Letter Date alloted to some other
allotiee as well
25 |First Floor |First Floor MSA E-101 F.F 236 Mrs. Robin Tanwar 310.00 4,781.00 1,482,199 {29-04-17 Yos
Showroom
26 |First Floor |First Floor MSA E-1105 F.F 237 Mrs. Neetu Gupta 65000 | 1633.00 1,061,595 104-11-17 Yes
Showroom
27 |Ground Gf Virtual shops  [MSA A-103 HL-021 Mrs. Geeta Chugh 634.00 1,850.00 1,173,178 [01-06-18 No
Floor (Haldiram)
28 |Ground  |GfVirtual shops [MSA A-105 HL-022 Mr. Mukesh Kumar Chugh 568.00 1,829.00 1,039,101 |01-06-18 No
floot Maldiram)
29 |Ground G Virtual shops  [MSA A-205 HL-023 Mr. Sanjeev Gulati 284.00 1,829.00 519,550 [01-06-18 No
Floor Haldiram)
30 |[Ground  |Gf Virtual shops  |MSA A-205 HL-024 Mr. Pankaj Sachar 284.00 1,829.00 519,550 [01-06-18 No
Floor (Haldiram)
31 Gf Virtual shops  [MSA B-506 H-028 &29 [Mr. Satyander Singh 500.00 3,378.00 1,689,476 127-12-17 No
|.__JF Raghow :
2 Gf Virtual shops  |MSA B-406 H-030 & 31 |Mr. Abhijay Singh Rathore 500.00 4,115.00 2,057,626 |127-12:17 No
Haldiram|
MSA B-502 HL 042 Ritu Goyal 340.00 3,156.00 1,073,125 123-08-17 No
MSA 1405,1505 & D- |G.F- 086 Mr. Atul Malhotra 602.00 8,000,00 4,816,000 {22-06-18 No
601
MSAF-801 & F-901 [GF-102 Mr. Himanshu Kumar /Mr, 850.00 3,812.00 3,240,315 (03-12:16  _'Yes
Im.
Ground Floor MSA B-705 ,B-905 [G.F-108 Mr. Sachin Sareen $08.00 4,580.00 4,158,875 [21-11-17 Yes
Showroom
Ground Floor  |MSA A-802 G.F 108 Mr, Harsh Kumar 928.00 2,172.00 2,016,000 |23-01-18 Yes
; MSA B-1502 G.F- 109 Mrs. Mcera Anand 600.00 2,976.00 1,786,051 |15-12-17 Yes
MSA A-602 G.F 109 Mrs. Manisha Gupta 928.00 2,172.00 2,016,000 |30-01-18 Yes
Showroom
40 [Ground  |Ground Floor MSA B-605 & J5-146 [G.F-110 Mrs. Mithilesh Sharma 550.00 5,122.00 2,817,647 103-02-18
Floor h
41 |Ground  |Ground Floor MSA F-1406, F-1505 [GF-111 Ms. Ritu Tyagl 920.00 6,400.00 7,728,000 |03-08-17 Yes
42 |Ground  |Ground Floor MSA C-704 & F- G.F-131  |Mr, Chandan Kumar Pandey 700.00 5,563.00 3,894,750 112-12-17 Yes
floor WI00m 12A06
43 [Second  [lanpath Street  |MSAD-1702 + 115006 Mr. Akhilesh Verma 100.00 5,000.00 500,000 |31-01-18 No
Floor
44 [Second  [ianpath Street  [MSAA-1106 SHOP 178 [Mr, Narander Kumar 100.00 4,540.00 454,067 |03-05-18 No
[Floor |Mehingru
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47. Respondents No.1 and 2 have filed their reply stating that the said
transactions were against the credit balance of Respondent No.3. Their reply

is reproduced below:

Transker of | MSA Developers | Group Company 13,55,57,104/- | That the said transactions were ugai‘nsx (he credit balunce
shops/units to the | Pvt. Ltd. of Respondent No. 3 i.e, allottees of the Corporate Dn_:hlll)r
creditors of were transterred to Respondent No. 3._Furlhcr s
Respondent No. 3 pertinent to mention herein that certain creditors have filed

their claims in the CIR process of MSA Developers
(Respondent No. 3) and their claims have also been
admitted. Copy of the list of claims filed before the
Resolution Professional of MSA Developers Pwt. Ltd,
(Respondent No.3) is anncxed herewith and marked as
ANNEXURE R-8.

48. In response to these transactions, RP of the Respondent No. 3 (under

CIRP) has filed its reply and stated the following:

i. It is submitted that Respondent No. 3 namely, MSA
Developers Private Limited has been admitted under
insolvency by this Adjudicating Authority vide order dated
11.10.2019 bearing C.P. No. (IB) 806(PB) of 2019 titled
"Rabindra Kumar Agarwal & Ors vs. MSA Developers Private
Limited". Subsequently, the IRP has filed a Resolution Plan

before this Tribunal vide IA bearing No. 1078 of 2022.

ii. As regards the transfer of shops/ units of the CD to the
allottees of Respondent No. 3 for a consideration of
approximately Rs. 13,55,57,104/- by the promoters, it is
submitted that the same has been done fraudulently by the
promoters of the CD (who are R1 & R2 in the present
application) and Respondent No. 3 has no role in the same.
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iii. It is submitted that Respondent No. 3 is unaware of these

alleged transactions and cannot verify the same.

49. The RP of Respondent No.3 has submitted that R-3 i.e., MSA
Developers Private Limited has been undergoing the CIR Process before
Court-VI in C.P. No. (IB) 806(PB) of 2019 titled "Rabindra Kumar Agarwal
& Ors vs. MSA Developers Limited”. We are conscious of the fact that
Respondent No.1 was also in the management of Respondent No.3. In
other words, he was a common Director in Corporate Debtor herein as

well as in Respondent No.3.

In their reply, Respondents No. 1 and 2 have admitted that the
transactions were against the credit balance of Respondent No. 3, which
they have otherwise failed to substantiate, in terms of the absence of any
documentary evidence placed on record. Hence, we are of the view that since
the Corporate Debtor has diverted or sacrificed its units/assets (being
allotted to the creditors of R-3) for a ‘NiI’ Consideration, we have no
hesitation in concluding that the said transactions have caused injury to the
Corporate Debtor and are, therefore, of Fraudulent in nature. We
accordingly direct Respondents No.1 and 2 to make a contribution of

Rs.13,55,57,104/- to the Bank account of the Corporate Debtor.

50. Now, we would like to examine the transaction relating to the transfer
of 900 sq. ft. of land to the vendor of Respondent No. 3 without

consideration. In this regard, the Applicant/RP has stated the following:
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ii.

iii.

51.

Respondent No. 3 had given a work order to Combine India Home
Developers Pvt Ltd. on January 28, 2017, for the construction of the
RCC Frame structure of its residential complex at GH-G4, 25, SDZ
sports complex, Yamuna Expressway, Greater Noida at a total cost of
Rs. 5500 lakhs. From time to time, Combine India Home Developers

Private Limited raised invoices to Respondent No. 3.

In order to settle the liability of Respondent No. 3, a related party of
the Corporate Debtor, the suspended Directors of the CD herein
allotted an area of 900 sq. ft. at Unit no. 212A to R-3 on October 27,

2017.

Further, the suspended Directors of the CD did not bother to mention
the Allotment Value of Unit no. 212A of the MSX Mall in the allotment
Letter dated October 27, 2017, issued to Combine India Home
Developers Private Limited, and also, the transaction is not recorded
in the books of accounts of the Corporate Debtor. Hence, the
allotment made to Combine India Home Developers Private Limited

without receiving any consideration is a fraudulent transaction.

Respondents No.1 and 2 have stated that Combine India Home

Developers Pvt. Ltd. was not a creditor of the Corporate Debtor. It was

Respondent No. 3, who issued a work order in the name of the Combine

India Home Developers Pvt. Ltd. for certain constructions, and pursuant

thereto, one unit was allotted to Combine India Home Developers to settle

the liability. The Respondents have placed the allotment letter of Unit no.

212A to R-3 dated October 27, 2017 on page nos. 99-109 of their written

submissions, which is reproduced below:
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ALLOTMENT LETTER

MSX MALL PVT. LTD,
6" Floor, Ocean Heights Building,
Plot No. K-4, Sector — 18,
NOIDA (U.P.)-201301

To,
M/S. Combine India Home Developers Pvi. Ltd.
Rfo. A-12, Beta-1, Greater Noids, U.P.

Sub:  Allotment letter dated 27/10/2017 Shop No 2124 in MSX Central Market 21 MSX Mall at
" Sita-ly, UPSIDC, Greater Noida, and District Gautam Buch Naga: (U}

Dear Sk Medam,

This nas reference to your application dated 07/10/2017 submitted to the MSX MALL ®/T UTD
{hercinzfler refered ™ Bs ‘Compeny’) for aliotment of & Stop in the ebove Mubiplex cum Commercies
Comg'=x construcisd on plot of land No. B-4, First Floor (under the name and ttyle of 145X Centeal Market &t
MSX Mail) messurizg approximately 17457 5q. mis. In Sie-T, UPSIDC, Greater Noida, Sistrict Gauam Budh
Mzgas, (4.P.) elictted to the Company by UP. Stale Industrist Development Corparetion itd, (heretnafter
referred to 25 *UPSIDCT] oo the terms and conditions containad in Loase Doad dated 28.07,2006, registered
Wwith sub reaistrar Gausam Bugh Nagar vide Beox Ko, 2, volims 1275, (Page No. 1301-18C) registe-ad on
28.07.2008 entared teswean the Tompaay and UPSID(

S: : R Y Pl
WMo A LT ey, Lad. /',, f‘.:' i g A
N ., Page-1-0f11 ~ / AT

- g}
.‘-’ : /i
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In response o yous eppicztion, the Company &llets o you {hersingfter referad o s e Afntest Shop Ne

5124 on First Flear having cuper era of appeess 800 sq. ft in Mulbi-Soreyed Multizles Commergizl Tum

Compler named &5 MSX MALL constrested on said piot of fand Ne. B4, acmezmering 19537 5. Mo,

nibuzted gt Sike-TV, UPSIDC, Sreater Maids, and Ditrict Gan=m Budh Nagar (LL7) of super area 990 59 ft.

THa gliotment & subject Lo prefiminay berms and editans =5 contaleed o e applcstion form and
costeined hersin bl
1{z) The aliciment s Firm. Allotment shall be made and confismed by notice on LOMRCEn of Compiex
Building whereupon & formal Commendial Premises Buyer's Agreement/Sub Lease Deed o any ather
deed on Company's standard format gon@ining the terms &nd conditions condsined hersin shail be
evemuted by and petwean the partes

(b} The area and location of the Commercisl Spece aistted 1 the Alotee is teptethve and is subjed Lo
change gt the time of approval of bullding plans and 2lss o completion of constructian.

(e} The Allottee hes seen the plans, designs, end spedfications of the said Commencial SpaceiTompiex
and aporoves the same. Fe glso agrees thet Company may make sUEh varialons, @cuilions
alteralions efg, tharein as it may in iy so'e discretion consider proger for the soid Coarnples or 25 may
be requited by UPSIDC of any cther authority, Govt, egencies or the Architedt.

{d)  The Allotize has seen the relevant papers asd i fully satished that e ittle of the Company (o e

said plot of land is marketabie and thet 1 has right asd autherity to covdiop end gonstruct 3 Mulll-
storied Multiplee Cormmercizl Complex on the ssid plot and seliflease specific spaces thereof to any

parois) under the tarms and conditons mentiored in fhe said Lease Deed doted 28.07.2006,

exgcuted by and betwesn UP State Indystrial Dewelogmert Corporation Lt and the Compeny and

the righl &4 eutheeity of the Company hesgin, to book and aliol the Commeroal Szaces/URks o g

Complex and has understood all fimitztons end abligelions i respec thereal ano the Allatiee acoepls

and agrees toghide by the ssme and any subsequant variation made thereal,

Subiect o ather davses herein, the Company has alictied 10 the fAdottee Shop Indiicual Preference

thop Ko, 2134 on the First Floor of the said Complex (hersinafer referred to g5 the ‘sic

Commercial Space’ &5 per plans and specllicetions Inepecied, sien 200 approves Dy Rin Raving an

approvimate Super frea of §00 sg. £t which indudes the coverad area including walls, cuphoanss,

windows projections and baloories plus proporticaate share of @vse under commron [EsERge,

sizinceses, comidsr, mumty &d macing roes, cemmon faclities e ie. Super Aras, Teking into

(=3
o
cpan A L

P e A b '
oo e LA gl
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24, The Allntes shal, F rasident sumide India be solely responsible o compy with necessary formalibes
a2z laid down in Fareion Bwchange Management S, 1559 and other zpolicsbde Taws Induding that of
the resicence of payment(s) and for acquisition of immaveRie proparsy in India, The Afctten shell
furnleh required declaration in Compary's prescriced format.

2E. In case of any diSpuse oF 3y CONtROVErsy arising cut of ar in connection with this aliotment, the same
cnall be resalved Hiroogh Brberstion in accordance With the provisians af Arbitration and Concliztion
e, 1096 inciudirg any mesification and amandfnent thersto, The Acbiotor shall comprise of 2 Sole
srbitratar &5 appointed by the Campany. The wemus of the Arbitration shall b2 In Dalll and the
gesizians of the Arbirator shall be finsl and binding on the paruies.

2£(z%  Tre slioties shall get his complete addrass registered with the Jompany 8t the tima of hooking and i
shall be nis responsibiiity o infoom the Company by Registered A0 letter about all subsequent
chenges, if any, in his address. The oddress given in the apolication for sliotrment of Camrrerciat
Erace sheil be deemed to be the registered address of the Allatee sl the same is changed inthe
rmanner sforesail,

(k» T case of inint Allstiess, 2l communkation shat be sent by the Company to the allottee whose nama
appear fisst 2nd ot e sddress given by him gmal] for 28 surpese be considered 2= served on ali the
Abobesls) and no senerale cosmmunicztion chall b2 necassEny W the other pamed Allotes(s), Tre
finties hos egreed to this condition of the Compary.

iz &l tetters, receipts, @ndior notices lssued by the Company or it nesines and disnaichad under
Cortificate of Postnc/Regd. A.D/Spood Post to tha fast address koown to it of the Allctee shali e
sulicient proot of recsipt of the same by the Allofee and shalf fullyfeffectuslly dischorce Lhe
CocnoENy nominse,

7 Eor &) intents end purposes singuar shell indueds plursl #nd massuitne gonder Inciude the faminine
cander, Thess orpressions shall alse be geermed ta Feve boen moddiod ani read sutiebly whenever
Aliotres s & joint siuck Compeny of 2ny cther hody corporete o srcanization or on an assodzlicn.

23, The terms ard condisions centained herein 2bove shall be intzrpreted in @ manner 10 25 o cover the
laws anc Tules prevelent in Indiz and conform to Fubliz Policy or Fair Trade Praciices,

= Couris at Cautam Badh Nagsr oney shali hewve juridicion of alf mzlters srising aut of or in conTEction

with thic Allckmssi -

SRS Sial Bui Lt Page -0 -of I .00 7 g 2 dorpd
. ; R o
A ‘ é,t-:::- - '
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For MSXK MALL PVT LTD.

LA PR "7‘
': n ey 1- -II
Emhuﬁz‘éﬂ sigralony
PISE MALL PVT LT
Dated: 2773002017
Il hershy accapt He Hotment ot the terms
and conditicns mentioned !:e.-sinfbmre.

It is further submitted by the Respondents that they canceled the allotment
due to a dispute raised over the invoice amount. It is further submitted that
the Respondents further advised Combine India Home Developers Pvt. Ltd.
to file their claim in the CIR process of Respondent No. 3. However, the
Resolution Professional of Respondent No. 3 did not admit the claim of

Combine India Home Developers Pvt. Ltd.

52. We have gone through the submission made by the Applicant/RP as
well as the reply and written submissions filed by Respondents No. 1 and 2.
Whereas, in their written submissions, they have enclosed an allotment
letter dated October 27, 2017 of the CD and thereby admitted that Unit no.
212A was allotted to the creditor namely, Combine India Home Developers
Pvt. Ltd of Respondent No. 3 i.e., MSA Developers Pvt. Ltd. but failed to
bring or produce on record any document in support of their averment
regarding the cancellation of the said shop. In the circumstances, we have
no other option but to treat the transaction as fraudulent and direct
Respondents No. 1 & 2 to contribute an amount of Rs. 1,10,29,835/- to

the bank account of Corporate Debtor.
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53. Accordingly, the IA-2003/2022 stands allowed in terms of the
directions contained in paragraphs no. 8, 18, 20, 22, 28, 32, 36, 40, 44,
49 and 52 of this order. Respondents no. 1 and 2 are directed to
contribute the amount in terms of the directions contained in the
aforesaid paragraphs to the Bank Account of the Corporate Debtor
within a period of 30 days of this order, failing which, the Insolvency
Professional in-charge of the Corporate Debtor shall take necessary
action to recover the amount from Respondents No. 1 and 2 to the

Bank account/asset pool of the Corporate Debtor.

54. The Registrar/Court Officer is directed to send a copy of this

order to the IBBI for their record.

Sd/- Sd/-
(L. N. GUPTA) (ASHOK KUMAR BHARDWAJ)
MEMBER (T) MEMBER (J)
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