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ORDER 

1.  This is an application filed by the Applicant Company, namely, M/s 

VPR Mining Infrastructure Pvt Ltd through its Authorized 

Representative (AR) Mr. G. Ventaka Satyanarayan under Section 9 of the 

IBC, 2016 for initiating the Corporate Insolvency Resolution Process (‘CIRP’) 

against the Respondent Company i.e., M/s Gajraj Mining Pvt Ltd for 

having defaulted to make a payment of their outstanding dues amounting Rs 

22,44,15,010/- [Rs 19,51,57,798/- + 24% simple interest per annum as on 

17.05.2021 i.e. Rs 2,92,57,212]. As per the particulars given in part-IV(2) of 

the application, the total amount of debt at Rs 22,44,15,010/- is stated to be 

as per detailed calculations given in the enclosures to demand notice under 

Section 8 of the IBC that was served onto the Respondent Company prior to 

the filing of the application. The date of default, however, is not stated therein. 

2. Admittedly, the facts are that Ms/ Northern Coalfield India Ltd (NCL) 

vide Letter of Acceptance (LOA) dated 25.01.2019 awarded the work of 

“Excavation of overburden of first-dig (Solid) by mechanical means such as 

excavators, dumper/tippers, drills, Dozers, graders and water sprinklers for, 

composite work consisting of blast hole drilling, excavation, loading, 

transportation of broken rocks/soil/earth, unloading/dumping, spreading, 

dozing and water sprinkling and grading etc. to the Respondent Company for 

a contract price of Rs 768.30 crores. This mining work is done at the specified 

places at Dudhichua Project. The Respondent Company in turn awarded 

execution of the part of the above work to the Applicant Company vide 

Memorandum of Understanding (MoU) dated 10.04.2019 for a contract price 

not exceeding Rs 231.69 crores (excluding applicable taxes). The scope of work 

was later enhanced vide amendment dated 12.10.2019 and 07.07.2020. Vide 

the First Amendment dated 12.10.2019, the scope of work was increased to 

Rs 363.70 crores and vide the Second Amendment dated 07.07.2020, the 

scope of work was further increased to Rs 610.95 crores with same terms and 

conditions except for amending few clauses.     
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3.  The main documents as enclosed with the said applications are the 

demand notice dated 20.05.2021 under Section 8 of the IBC, the reply dated 

30.05.2021 of the Respondent Company thereon, the above referred MoU and 

the amendments made therein, minutes of a meeting dated 16.12.2020 

between the Applicant Company and Respondent Company, copy of notice of 

termination dated 22.10.2021 to the said MoU and amendment thereto, copy 

of the Respondent Company response dated 08.04.2021 to the termination 

notice, copy of letter dated 24.04.2021 for termination of work etc. The 

demand notice dated 20.05.2021 does not contain copy of any invoices, 

however, it contains the details of the outstanding dues (as per Annexures-1 

& Annexure-2 enclosed therein). Annexure 2 provides a summary of various 

invoices date wise in tabular form. For the sake of clarity and ready reference 

the content of these Annexures are reproduced here under: 

Annexure-1 

VPR Mining Infrastructure Pvt Ltd 

Gajraj Mining Pvt Ltd-Outstanding Dues Statement 

 

Particulars Amount(Rs) Remarks 

Bill amounts pending 13,71,02,646 Refer Annexure-2 

Security Deposit pending to date 7,35,92,765 Refer Annexure-2 

 

Diesel 1 tanker supplied 13,39,996  

 

 21,20,35,407  

Less:   

Adjustment 50,00,000  

Commission @ Rs 4/BCM on quantities 

eligible 

4,45,51,598 Invoice not yet 

raised by Gajraj 

Mining on VPR 

Mining 

 4,95,51,598  

   

Balance receivable from Gajraj Mining 16,24,83,809  
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TDS deducted not yet paid by Gajraj 

Mining 

 Amounts not 

reflecting in 26AS of 

VPR Mining  

FY 2019-20 76,57,041,  

FY 2020-21 2,50,16,949  

   

Net Receivable from Gajran Mining 19,51,57,798 

 

 

   

Interest @ 24% p.a. on Bill amounts due 2,93,18,068 Refer Annexure-1 

 

   

Net Receivable alongwith interest from 

Gajraj Mining 

22,44,75,866  
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Annexure-2  
VPR Mining Infrastructure Pvt Lt 

Gajraj Mining Pvt-Ltd-Outstanding Dues Statement 

 

3.1 As could be seen from the content of Annexure-2 which is reproduced 

herein above, the total outstanding amount was Rs 13.71 crores. To this after 

the adjustment of the Commission payable to the Respondent Company at Rs 

4.45 crores, the net receivable amount is shown at Rs 9.25 crores. The total 

amount of default at Rs 22.44 crores has been computed as given in 

Annexure-1 (reproduced above) by adding the security deposit at Rs 7.35 

crores and the TDS etc. as well as the interests thereon.  
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4.  It is the case of the Applicant Company that it had commenced the work 

by deploying huge machinery at the site but there was a delay in the release 

of payments and in this regard, there is a minute of the meeting entered 

between the parties (Applicant Company & Respondent Company) on 

16.12.2020, whereby the Respondent Company agreed to pay part of the 

outstanding amount at the earliest, including discharge of Government 

liabilities i.e. TDS deductions on or before 31.01.2021, and thereafter to pay 

current TDS amount regularly; that even after, such explicit agreement vide 

the aforesaid minutes dated 16.12.2020, there was a further delay on the part 

of the Respondent Company in the release of payment; and therefore, a notice 

of termination to the MoU and amendments thereto was served by the 

Applicant Company on 22.03.2021 conveying to the Respondent Company 

that it had failed to pay the dues of Rs 16.24 crores, and also failed to deposit 

the TDS to the tune of Rs 3.98 crores in the Government account and in view 

thereto, the Applicant Company was left with no other option except to 

terminate the work under the said MoU and amendments made thereunder 

by giving 30 days’ notice. It was, further mentioned in that notice dated 

22.03.2021 that as per Clause 10 of the said MoU if the Respondent Company 

fails to make payment of outstanding dues, work would be terminated 

automatically from the 30th day of that notice.   

The Respondent Company failed to make payment of the outstanding dues. 

Though the Respondent Company replied to the said termination notice vide 

its letter dated 08.04.2019, however, in the event of failure to pay the 

outstanding dues by the Respondent Company, the Applicant Company vide 

its letter dated 24.04.2021 conveyed it that as per the clause 8.1 r.w. 9.1 of 

the MoU Dated 10.04.2019 and amendments thereto, the work stand 

terminated w.e.f. 21.04.2021. Following that the Applicant Company issued a 

demand notice dated 20.05.2021, under Section 8 of the IBC. The Respondent 

Company, vide its reply dated 30.05.2021, raised therewith, various issues 

such as that the Applicant Company had stopped/terminated the work in 

contravention of the provisions made in the MoU and as such there is a pre-

existing dispute.  
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5.   In order to bring clarity in the discussion on the issues raised by the 

Applicant Company and the defence taken by the Respondent Company, we 

find it appropriate to reproduce the relevant contents of the MoUs, notices 

letters etc. as under given here under: 

5.1 From the Memorandum of Understanding (MoU) dated 10.04.2019:  

 8. “TERMINATION OF CONTRACT: 

8.1 Either Party shall be entitled to terminate this Agreement by giving a   

notice period of 30 days, upon the occurrence of the following: 

(a) In the event of an occurrence of an Event of Default by either 

Party, as set out in Clause 9 below, and such default is not 

remedied within 30 days after notice thereof to the other Party. 

(b) An event of Force Majeure occurring for continuous period of 30 

days. For the purpose of this Agreement 'Force Majeure' shall 

mean to include but not limited to fire, flood, damage by the 

elements, perils of the sea or air accident, act of God, strike, lock 

out or other labour disorder not limited to the subject property, 

act of foreign or domestic de jure, or defacto government whether 

by law, order, legislation, decree, rule, regulations or otherwise, 

revolution, civil disturbance, breach of the peace, declared or 

undeclared war, the act of interference or action by civil/military 

authorities or due to any other cause beyond the Parties' control. 

(c) The Contract is terminated by the NCL/Owner i.e. Northern 

Coalfields Limited. 

8.2   In the event of termination of this Agreement, such termination 

shall be without prejudice to any other rights or remedies a Party may be 

entitled to hereunder or at law and shall not affect any accrued rights or 

liabilities of either Party nor the coming into force or continuation in force 

of any provision hereof which is expressly intended to come into force or 

continue in force on or after such termination. 
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    9.  EVENT OF DEFAULT 

            9.1  First Party: 

  If the First Party fails to pay the bills or any other amount as  

  required under this Agreement to the Second party: 

   9.2  Second Party: 

  a)   If the Second party fails to execute the work in accordance with 

        the specific requirements of NCL/Owner as detailed in clause 

        2.2 of this MoU. 

  b)   If the Second Party fails to provide/ deploy sufficient  

       Equipment to meet the requirement to handle the pre-defined    

       monthly/annual quantities. 

  c)    If the Second Party fails to provide required manpower for  

        maintaining and operating the Equipment as required by the 

        First Party; 

  d)   Second Party failing to maintain the health and safety  

        standards at site. 

  e)   Negligence of any kind by the Second Party. 

  f)    if the second party breaches the terms of this agreement. 

   10.   REMEDIES 

          10.1    In case of the First party's Event of Default under this Agreement,     

                      the Second party shall have the right to exercise any one or more      

                      of the following remedies: 

a)    To receive the amount of consideration, due and payable in     

satisfactory proportion to the quantum of Work executed by the 

Second party, after giving a notice of 30 days to the First party. 

   b)  To withdraw the equipment after expiry of the notice period of 

        30 days, from the work place. 

   c)  To sue for recovery of losses/damages (directly and indirectly) 

           10.2  In case of the Second Party's Event of Default under this   

Agreement, the First Party shall have the right to exercise any one 

or more of the following remedies: 
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  a)  To recover the losses, costs, expenses and damages (direct 

       or indirect) from the running bill of the Second Party  

       and/or recover the said amount from the Second Party directly; 

  b)  To sue for recovery of the damages; 

  11.   DISPUTE RESOLUTION 

 11.1  Any dispute, controversy or claim arising out of or in connection 

  with  this Agreement, including any question regarding its  

  existence, validity or termination, shall be referred to and finally 

  resolved by arbitration under the Arbitration and Conciliation Act, 

  1996 (including the amendments thereto) …………” 

5.2 From the Minutes of the meeting dated 16.12.2020: -  

  

 “Minutes of the meeting at Gajraj Office: - 

 Refer to the meeting between Gajraj and VPR, between Shri Kabir 

 Zaidi and Shri Charan Reddy on 16.12.2020 at Gajraj Office, 

 Singarauli, where the following points were discussed: - 

1. Shri Charan Reddy requested for the release of government 

liabilities i.e. TDS deductions for the financial year 2019-20, for the 

amount of Rs 14785166/-. 

Shri Kabir Zaidi agreed to make the payments-50% of the above 

amount by December, 31st, 2020 and the balance amount to be 

paid by 31st, January, 2021. And also agreed to pay TDS regularly 

from current month. 

2. Shri Charan Reddy requested for clearing the pending bill amount 

of Rs 3,23,73,595/- by January, 2021. Shri Kabir Zaidi has not 

promosed any date for clearing the same. But shall do it as early 

as possible. 

3. Shri Charan Reddy requested for clearing of diesel amount of Rs 

1339996/- and Shri Kabir Zaidi has agreed to clear the diesel 
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amount by cash or supplying one 20 KL tanker by December, 31st, 

2020. 

N.B.- It was decided that unless the above commitments are 

fulfilled, a letter might be served as per management policy of 

VPR. 

  (Kabir Zaidi)  (Charan Reddy)  (Gopinath Rao) 

    (Gajraj)   (VPR)         (VPR)” 

 

5.3 From the Termination Notice dated 22.03.2021 (issued by 
 Applicant Company to Respondent Company): - 

 

 “ VPR MINING INFRASTRUCTURE PVT LTD 

  To,                              Dated: 22.03.2021 

 Sri Nuzhat Zaidi, 

            Sri Kabir Iram Zaidi, 

            The Manager Director,  

            Gajraj Mining Pvt Ltd 

            Behind Telephone Exchange, 

            Nehru Nagar, Singarauli, 

            (MP)-846889. 

 

   Dear Madam, 

   Sub: Notice of Termination of Memorandum of Understanding dated    
          10th April, 2019 and amendments made thereunder. 

   Ref: 1. Memorandum of Understanding dated 10th April, 2019.  

          2. First Amendment dated 12th October, 2019. 

         3. Second Amendment dated 7th July, 2020. 

With reference to the above we entered into a Memorandum of Understanding 

dated 10th Apr, 2019 and First amendment dated 12th Oct, 2019 with you for 

excavation of Overburden Removal work for a  quantity of 4,36,14,695 BCM at 

Dudhichua OCP of NCL in West Section. 

Under the said MOU and amendments made thereunder, you have failed  to 

pay us the dues of Rs.16,24,83,761/- and not yet deposited the TDS amount, 

deducted by you from our bills, with the Income-tax authority to the tune of 
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Rs.3,98,02,115/-, causing non-compliance and default of Clause 9(1) of the 

said MOU by you, which is detailed as under: 

 And despite our repeated requests, Intimations, communications made to you 

by us, and you being well aware have intentionally and willfully failed and 

defaulted in payment of dues to us, as such we are left with no other option 

except to terminate the work under this MOU and amendments made there 

under by giving 30 days' notice from the date of this letter. During the notice 

period, as per clause 10 of the MOU, you are hereby informed to pay us all the 

dues detailed above and we will withdraw all the equipment from work place 

from the 30th day and also the work will be get terminated automatically from 

the 30th day. And you are liable to pay all the dues along with the amount 

payable in satisfactory proportion to the quantum of work executed till 

termination date and we will be left with no other option but to sue you for 

recovery of losses/ damages (directly/ Indirectly) as per clause 10(C) of the 

MOU. 

 In case all the above said dues are cleared from your end within 30 days’ time 

 from the date of` receipt of this letter, we will resume the work subjected to 

 arrangement of Escrow account as per our 2 amendment dated 7th July, 2020. 

 

 Thanking you, 

Yours Sincerely, 

For VPR Mining Infrastructure Pvt. Ltd.” 
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5.4 From the Reply dated 08.04.2021 (CD to OC) :- 

 Gajraj Mining Pvt Ltd 

 To,                Dated 08.04.2021  

 Mr. RV Ramana Rao, 

 Executive Director, 

 VPR Mining Infrastructure Pvt Ltd 

 Corporate Office at 8-2-293/82/A/1259, 

 Lakshmi Towers, Road no. 36,  

 Jubilee Hills Hyderabad-500 003 (Telangana)  

 

 Dear Sir, 

 Sub: Regarding unilateral stoppage of the work at Dudhichua                      

        OCP of NCL Singarauli. 

  

 Ref: Your letter dated 22.03.2021. 
  

We are in receipt of the letter under reference and surprised to note the contents 

of letter intending to close the long standing business relations between us. As 

regular meetings were being held between both of us to discuss the issues 

related to the day to day affairs/workings and also of payments and there was 

no such issue which warranted your taking such stringent action of serving 

notice to terminate the contract entered under the MOU dated 10/04/2019 

between us. As you are fully aware that our company is passing through difficult 

days due to the sudden demise of our promoter and Managing Director-Late Sri 

Iram Zaidi, due to which our company has been facing multifarious problems 

particularly severe liquidity crunch and some operational Issues with our 

bankers. Considering these difficulties, we had been discussing the issues time 

and again in the past on several occasions and we had emphasized that it was 

only a temporary phenomenon and we were expecting to come out from those 

problems shortly. On receipt of the above referred letter/notice, we were trying 

to resolve the Issues but there has been no response from responsible authority 

of your side to meet us. Rather your Managing Director has refused to meet with 

us. 

Under such circumstances, it is regretted to inform you that by serving the 

letter/notice under reference, you have not only threatened and informed to stop 

the work but also stopped the work unilaterally from the previous day from 
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when the notice was served i.e. 21/03/2021. This action on your part l.e. M/s 

VPR Mining Infrastructure Pvt. Ltd. is not only against business ethics but also 

a complete violation of the terms and conditions of the MOU dated 

 10/04/2019 as clause 8.1 of the MOU specifically prescribed 30 days prior 

notice before termination of the work under MOU. As regards the amount which 

has been mentioned in the notice is concerned, the amount is not so high 

considering the volume of work being undertaken in the contract and that too, 

there is need of reconciling the same as per records maintained by both of us. 

However, because of your unilateral and arbitrary action, we, M/s Gajraj Mining 

Private Ltd, are in problem to resume the activities/work left out suddenly by 

you i.e. VPR Mining Infrastructure Pvt. Ltd. Consequently, NCL, Dudhichua 

Project has given a letter to us i.e M/s Gajraj Mining Private Ltd. for the said 

unilateral stoppage of work and it would not be possible for us to resume the 

work immediately and also make up the shortfall which would arise in not 

achieving the targeted quantity as agreed in the contract with NCL, Dudhichua 

Project and ultimately it would attract penalty under the contract in question 

entered with NCL, Dudhichua Project. 

 In light of the above, through this letter, we would expect that by honoring the 

terms of the MOU entered between us, you i.e. M/s VPR Mining Infrastructure 

Pvt. Ltd will start the work Immediately without loss of further time and make 

up the shortfall of the production as per mutually agreed target which has arisen 

due to unilateral action from your side and for which you will be solely 

responsible and in no way M/s Gajraj Mining Private Limited can be held 

responsible. 

 

 Thanking you, 

  Yours Faithfully, 

  Gajraj Mining Private Limited, 

  (Kabar Zaidi)  
Director 

 
 
 
 
 
 
 



  
  NCLT INDORE BENCH 

 CP(IB)21(MP)/2021 
 

14 
 

 

5.5  From the letter dated 24.4.2021-termination of work under MoU:- 

 To,                              Dated: 24.04.2021 

   Sri Nuzhat Zaidi, 

 Sri Kabir Iram Zaidi, 

 Gajraj Mining pvt Ltd 

 Behind Telephone Exhange, 

 Nehru Nagar, Singarauli, 

 (MP)-846889. 

 

     Dear Sir/Madam 

     Sub: Termination of work under MoU dated 10.04.2019 and   

     amendments made thereunder. 

     Ref: 1. MoU dated 10.04.2019, First Amendment dated 12.10.2019 and  

       Second Amendment dated 07.07.2020 made thereunder. 

  2. Our Notice of Termination letter dated 22.03.2021.  

With reference to our notice of termination dated 22.03.2021, within 30 days 

of notice period, referring per clause 8.1 (a) & 9.1 of the MoU dated 

10.04.2019 and right to termination clause as mentioned in the Second 

Amendment dated 07.07.2020, you have failed to take remedial actions 

namely:  

 Failed to pay us the bill dues of Rs 16,24,83,761/- 

 Failed to deposit the TDS amount of Rs 3,26,73,990/- with Income 

Tax Authority which was deducted from our bills. 

 Failed to arrange an Escrow Bank account as per clause 5.7 of the 

Second Amendment to MoU. 

With reference to clause 8 of the MoU dated 10.04.2019, since no remedial 

actions taken by you within 30 days of notice period, the work under this 

MoU dated 10.04.2019 and amendments made thereunder stands 

terminated w.e.f. 21.04.2021. And with reference to clause 10.1 of the 

MoU dated 10.04.2019, we have withdrawn all the equipment from the work 

palce and we hereby demand you to pay us immediately the bill dues of Rs 

16,24,83,761/- and deposit the TDS amount of Rs 3,26,73,990/- with the 

Income Tax Authority which was deducted from our bills. 

In case of further delay in settlement of our above-mentioned bill dues and 

TDS amounts, we will be left with no other option but to sue you for recovery 
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of our dues along with losses/damages (directly/indirectly) incurred on 

account of your defaults as per clause 10.1. (c) of the MoU. 

 

    Thanking You, 

     Yours Sincerely, 

     For VPR Mining Infrastructure Pvt Ltd 

 

6. In the factual matrix of the matter as stated hereinabove, the plea taken 

by the Applicant Company in its application as well as rejoinder are as under: 

 1. The Respondent Company failed to adhere the agreement as 

 arrived through minutes of meeting dated 16.12.2020 (for clearing 

 pending bill amounting to Rs 3.23 crores and depositing the TDS of 

 Rs 1.47 crores; and clearing the amount of Rs 13.4 lakh towards 

 diesel). 

 2. The Respondent Company failed to make payment of its 

 outstanding dues amounting to Rs 16.24 crores as on 22.03.2021 

 and  also failed to deposit the TDS to the tune of Rs 3.98 crores in the 

 Government account.    

7. In its defence the Respondent Company, as narrated in its affidavit in 

reply dated 30.09.2021 and stated by its learned counsel Mr. Vijayesh Atre, 

pointed out that though the original MoU dated 10.04.2019 as well as the first 

amendment dated 12.10.2019 were executed prior to the pandemic, the 2nd 

amendment dated 07.07.2020 was executed during the pandemic; and that 

on 7th August 2020, the Managing Director of the Respondent Company Mr. 

Zaidi expired due to Covid and the entire work of the Respondent Company 

got temporarily affected, as the then Managing Director of the Respondent 

Company  was the sole authority and person responsible who was looking 

after the day to day affairs of the Respondent Company; and thereafter, his 

son Mr. Kabir Zaidi took over the responsibility, and then had a personal 

meeting with Mr. Charan Reddy as well as Mr. Gopinath Rao (from the side of 
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the Applicant Company) on 16.12.2020 to discuss the future course of action 

in light of death of his father.  

7.1 In the context it has been stated that the Applicant Company with mala 

fide intentions to wriggle out of the responsibilities under the MoU dated 

10.04.2019, and subsequent amendments thereto, through which the liability 

of the applicant had increased manifold, misused, the letter head of the 

Respondent Company and mischievously addressed a letter dated 21.03.2021 

to inform the NCL inter alia that the Respondent Company would stop 

operation completely with immediate effect, if required explosives were not 

supplied to it. To this, the NCL strongly objected to as due to prevailing crisis 

of explosives those days, the project was not getting the required amount of 

explosives and thereby in turn they were supplying the explosive on the basis 

of quantity received by the project; that in view thereof the NCL conveyed its 

annoyance vide its letter dated 21.03.2021 on the same date and conveyed 

that stopping of the working on the project was in gross violation of terms of 

work contract.  

7.2 The learned counsel submitted that though a Power of Attorney was 

given by the Respondent Company to the official of Applicant Company 

namely  Mr. Gopinath Rao, for carrying out day-to-day correspondence with 

NCL as the Respondent Company was the Principal Contractor of the NCL, 

but the said Mr. Gopinath Rao misused such Power of Attorney by sending 

the said letter dated 21.03.2021 under his signature to cause 

inconvenience/embarrassment and consequence losses to the Respondent 

Company, who had a basic obligation under the work contract of the NCL. He 

also submitted that in its application this fact has not been disclosed by the 

Applicant Company.  

For the Ready Reference the contents of these two letters are given here under:  

A. From the letter dated 21.03.2021 [in the letter pad of Respondent 

Company to NCL Signed by Mr. Gopinath Rao (of the Applicant)] 
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 “Gajraj Mining Pvt Ltd         Dated 21.03.2021  

 Lr No. 189/GIMPL/DCH/dated 21.03.2021 

 To, 
 The General Manager  
 Northern Coalfields Limited, 
 Dudhicua Project, 
 Post: Khadia-231222, (U.P.) 

 

 Sub:- Short Supply of Explosive Material & Idling of Equipment-Reg. 

 Re:-1.  LOA No. NCL/SGR/CMC/DCH/18-19/35 DATED 25.01.2019 

       2. Work Order No. NCL/GM/Hiring/DCH Area/WO/18-19/929,             
  Dated 30.01.2019 

       3.  Reference our letter No: GM/SGRL/NCL-DCH/19-20/185 

       4.  Reference our letter No: GM/SGRL/NCL-DCH/19-20/188 

       5.  Reference our letter No: GIMPL/Dudhichua/Dated 11.03.2021 

 

 Dear Sir, 

  With reference to the above subject, the agreed target as per the agreement for 

the month of March 2021 is 23.71 LBCM and target per day is 76451 BCM. To 

achieve these targets, we have to run minimum of 15 excavators at site. But in 

present scenario we are running only 4 to 5 No's of excavators due to non- supply 

or shortage of explosive and more than 70% of the deployed machinery & 

manpower are kept idle. Due to idling of machinery our fixed overheads like 

manpower costs, maintenance cost & machinery EMI become a burden, and this 

has pushed our company into huge financial hardships. 

 In this context, we need the confirmation in writing from your end for 

 supply of at least 45T of explosive per day on continuous basis. Until then we 

 would like to stop our operations completely with immediate effect. Once the 

 situation improves, we will redeploy the machinery back to the operations. 

 Thanking You  

Yours faithfully 
Gopinath Rao 

 
                                            For Gajraj Mining Private Limited” 
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 B.   From the letter dated 21.03.2020 (NCL to the Respondent  

       Company):- 

 

       “Northern Coalfields Limited  

        Ref. No. GM/DCH/20-21/1345                        Dated 21.03.2021 

        To, 

         Ms/ Gajraj Mining Pvt Ltd 

         Behind Telephone Exchange, 

         Nehru Nagar Dist- Singrauli 

         (MP) 486889 

 

 Sub: Stoppage of work at Dudhichua Project 

       Ref: Your letter no. 189/GIMPL/DCH/dated 21.03.2021. 

       Dear Sir, 

You have been awarded the work vide LOA No. NCL/SGR/CMC/DCH/18-

18/35 dated 25.01.2019 and work order no. NCL/GM/Hiring/DCH 

Area/WO/18-19/929 dated 30.01.2019. It is well aware to all concerns 

that the Country is facing crises of explosives for want of ammonium nitrate. 

We are getting less explosive due to short of explosives required by the 

project and are being distributed to run the operations but the actual 

acquirement by different departments are not getting fulfilled due to short 

supply of explosives. 

 Today, we have received your above referred letter mentioning to stop the 

operations completely with immediate effect at Dudhichua until you get 

confirmation in writing from our end for supply of at least 45 tonnes of 

explosives per day on continuous basis. This type of letter is highly 

improper, unjustified and undesirable as the project is not in a position to 

provide the required amount of explosive due to prevailing crises of 

explosives and explosive is being supplied to you on the basis of the quantity 

received by the project. However, you are being paid hindrance as per terms 

and conditions of the contract.  

 You are, therefore, strongly advised to rethink your decision to stop the 

operation and start the work immediately”. 
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8. Learned counsel for the Respondent Company further submitted that 

immediately the next day i.e. on 22.03.2021, the Applicant Company had 

issued a notice of termination of the MoU dated 10.04.2019, and amendments 

made thereunder [ refer para 5.3 above]; and that in response vide letter dated 

08.04.2021, the Respondent Company had made it clear that such action on 

the part of the Applicant Company (VPR Mining Infrastructure Pvt Ltd) is not 

only against business ethics but also a complete violation of terms and 

conditions of the MoU dated 10.04.2019 as clause 8.1 of the MoU specifically 

prescribed 30 days prior notice before terms of working, whereas vide said 

termination letter dated 22.03.2021, the Applicant Company had not only 

threatened and informed to stop the work but had also stopped the work 

unilaterally w.e.f. 21.03.2021 itself. (refer the content at para 5.4 above). 

Through their affidavit-in-reply, the Respondent Company has submitted that 

the consequence of abrupt stoppage of work by the Applicant Company was 

so severe that it could not have undertaken the responsibilities on its own and 

resumed the work immediately and that in view thereof vide its letter dated 

08.04.2021, in response to the said termination notice had called upon the 

Applicant Company to resume its work, however that was not done and when 

Applicant Company did not pay salary and other dues to its 

employees/workmen who were deployed in the above-referred work of removal 

of overburden in NCL, they had started an agitation and demanded their 

wages; that they had started giving Dharna in the NCL office and, therefore, 

the Officers of NCL had asked the Respondent Company, being the Principal 

Contractor, to resolve the issue. It is submitted that the following a meeting 

which was convened by the Management of NCL at Dudhichua project on 

08.04.2021, in the wake of agitation of the workmen, the Respondent 

Company had to undertake the responsibility to pay the wages of the workmen 

against their duties performed in month of March 2021, and following that it 

had to make a payment of Rs 75,04,994/- towards wages and EPF payment 

of Rs 18,12,570/- to settle the unrest created in the NCL Dudhichua Project 

due to non-payment of the same by the Applicant Company just to avoid 
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further disruption of work at the mining site and following the instructions of 

NCL; and that this payment was made by the Respondent Company despite 

obligations of the Applicant Company under clause 3.2 of the MoU.  

8.1 The learned counsel for the Respondent Company also submitted that 

the Applicant Company vide its letter dated 24.04.2021 [refer para 5.4 above] 

had finally terminated the work contract; and that on account of disruption 

in the work, the NCL imposed a penalty of Rs 1.39 crores on the Respondent 

Company and then it had to resume the work on its own but in the process 

suffered with losses. 

The learned counsel further submitted that due to sudden stoppage of the 

work in violation of the MoU that resulted into losses, which was later on 

quantified at Rs 38.61 crores due from the Applicant Company in terms of 

clause 10.2 of the MoU and thereupon, the Respondent Copmany had 

initiated the process of arbitration and issued a letter dated 07.09.2021 to the 

Applicant Company for appointment of arbitrator in terms of provisions of 

clause 11 of the MoU dated 10.04.2019, for recovery of such losses. It is stated 

that a bare reading of the letter dated 04.05.2021 would demonstrate that 

there is a pre-existing dispute between the parties arising on account of 

unlawful termination of the MoU by the Applicant Company causing severe 

financial losses to the Respondent Company which cannot be measured in 

financial terms or adjudicated in the present proceeding under IB Code. It is 

also submitted that immediately after that, the Applicant Company issued a 

demand notice on 20.05.2021, and in spite of its reply to the said demand 

notice, it proceeded for filing the present application which on its merit is not 

maintainable. For the sake of ready reference. The content of the letter dated 

04.05.2021 is also reproduced here under:  
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 From the letter dated 04.05.2021: - 

 “Gajraj Mining Pvt Ltd 

 Ref/GMPL/VPR/21-22/03          

 To,                 Dated 04.05.2021 

 Mr. RV Ramana Rao, 

 Executive Director, 

 VPR Mining Infrastructure Pvt Ltd 

 Corporate Office at 8-2-293/82/A/1259, 

 Lakshmi Towers, Road no. 36,  

 Jubilee Hills Hyderabad-500 003 (Telangana) 

 Sub:-  Reply to the notice for termination of the MoU dated 10.04.2019 

 Ref:    (i)  Your letter dated 24.04.2021. 
  (ii) Our letter no. GMPL/VPR/21-21/804 dated 08.04.2021. 

 Dear Sir, 

 This has reference to your letter dated 24.04.2021 informing therein to 

 terminate the work which was being undertaken by you in accordance with the 

terms of the MoU entered on 10.04.2019 between us. The contents of notice with 

regard to allegations made vehemently denied as you i.e. M/s VPR Mining 

Infrastructure Pvt Ltd has violated the terms and conditions of the MoU by 

stopping the work unilaterally without complying with the terms of MoU. In this 

context, we would like to invite your attention towards our reply dated 

08.04.2021 clarifying the issues raised by you in the letter/notice dated 

22.03.2021 and the issued raised from your end have been clarified 

categorically by us  therefore, the chapter must have been closed. In fact, we 

regularly held meetings with the work, payment related issued with the NCL 

and also other problems being faced by us due to sudden demise of our promoter 

Late Sri Iram Zaidi and consequently we were facing multifarious problems 

particularly severe liquidity crunch and some operational issues with our 

bankers. Thus, we were sharing with you, the problems being faced and 

everything was within your knowledge and considering our long relationship of 

business such unilateral action of stopping the work was not at all expected 

from your organization. As regards the amount which is being claimed under 

the notice and is stated to be the crux of disputes is concerned, it is quite 

surprising the amount is not so high keeping in view the value of the work under 
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the MoU and that too as per our mutual discussion, there is a need reconciling 

the same from the records maintained by both of us the payments made from 

time to time. 

 It is pertinent to mention that you have failed to honour the terms and 

 conditions of the MoU as before serving the notice through e-mail on 

 22.03.2021 the ongoing activities/work was stopped unilaterally w.e.f. 

21.03.2021, even without informing us in total disregard and violation of the 

terms under the MoU. Thus, it seems that you somehow trying to stop the work 

and therefore creating such situation with ulterior motive and intention to 

rescinded/terminate the MoU dated 10.04.2019, reason of which is best known 

to you. This action on your part is not only violative of the terms of MoU but it 

also affects our credibility with the Principal Employer and possibility of giving 

rise to additional liabilities. It was incumbent upon you to serve the notice in 

accordance with the terms of MoU if there were any difficulties in performing 

  the obligations and thereafter, you should have waited for the reply on our 

behalf for further period of 30 days and the ongoing activities/work must have 

been continued during this period. Thus your above action is in violation of the 

provision under clause 8.1 of the MoU and consequently, the management of 

NCL, Dudhichua vide letter no.GM/DCH/20-21/1345 dated 21.03.2021 and 

GM/DCH/20-21/1353 dated 24.03.2021 have shown their annoyance for such 

stoppage of the work and directed us to start the work immediately failing which 

the management of NCL Dudhichua would have no option but to start the work 

by engaging the departmental machineries and manpower at the Risk and Cost 

of the Contractor as per terms of the Contract in question. 

 Further you have also failed to release the payment of the workmen 

 deployed in the work for the month of March 2021 for which we have 

 requested you vide our letter no GMPL/VPR/21-22/1404 Dated 14.04.2021 to 

release the payment of wages to the concerned workers at the earliest to avoid 

any adverse situation in maintaining the Industrial Relations in NCL, Dudhichua 

Project as the workers and representative trade unions have started protests 

and agitations before NCL management, but nothing has yet been done from 

your end in this regard, which is also violation of the terms of MoU on your part. 

 In view of above, the contents of your letter under reference is denied and you 

are again advised to adhere to the terms of Memorandum of  Understanding 
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strictly and in case the terms and conditions of the MoU is not adhered properly, 

M/s VPR Mining Infrastructure Private Ltd shall only be responsible for such 

lapses and losses and accordingly shall also be liable for all losses, damages 

and cost etc. 

 Thanking you, 

 Yours Faithfully 

 Gajraj Mining Private Ltd. 

 Director (Kabir Zaidi)” 

 

9. We have considered the submissions made by the counsels for both 

sides, and we have also perused the relevant documents placed on record. 

During the course of the argument, learned counsel for the Respondent 

Company also raised the issue that the default as stated by the Applicant 

Company as on 16.12.2020 as well as on 22.03.2021, is within the period 

given under Section 10A of the IBC Act (that is within 25.03.2020 to 

24.03.2021) and thereby, he submitted that the application of the Applicant 

Company is not maintainable at all.  

To this, the learned counsel appearing for the Applicant Company took the 

plea that this defense is not stated in the respondent’s, and therefore the same 

cannot be considered at this stage. The learned counsel for the Applicant 

Company, however, also stated that as per the MoU, the Respondent Company 

is liable to pay each and every bill in entirety and referred to Annexure 2 of 

the Application (refer para 3 above) and submitted that as per the statement 

of outstanding dues [Annexure 2 to the demand notice refer para 3 above] the 

due amounts are related to the period from 09.07.2019 to 05.03.2021, and 

even if the dues are considered till March 2020 ( i.e. prior to the period under 

Section 10A) that also is more than  Rs 1 crore and, therefore, the petition is 

not hit by Section 10A of the IB Code.  

On perusal of the said statement, it is noted that in all 42 invoices were issued 

during the period 09.07.2019 to 19.03.2021. It is also noted that by and large 

two invoices/bills were raised during any particular month within this period 
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and the net amount payable against each and every invoice so raised had 

ranged between Rs 3 crores to Rs 9 crores (generally 6 to 9 crores). Against 

each and every such invoice the payment was made within a day or two (from 

the date of invoice) more or less in the very same range but some amount 

remained to be payable.  

9.1 It is noted that the net outstanding amount as on any day ranged from 

Rs 55.32 lakhs to Rs 9.50 crores only whereas during the period the total 

amount payable as per the various bills/invoices amounted to Rs 292.21 

crores and as against that the Respondent Company had paid an amount to 

the extent of Rs. 278.39 crores. Thus the outstanding, if any, as on a 

particular day during the entire period of 09.07.2019 to 19.03.2021, which 

ranged between Rs 55.32 lakhs to Rs 9.5 crores only, was not as high when 

compared to the total amount of Rs 278.39 crores paid by the Respondent 

Company. Furthermore, keeping in view the nature of contract, the invoices 

are to be considered as running bills only and as such the payments made by 

the Respondent Company is to be adjusted against the outstanding dues as 

per the running account. However, it has been stated on behalf of the 

Applicant Company that these were not running bills and rather as per the 

terms of the MoU each bills were to be settled by the Respondent Company at 

100 % separately.  

9.2 But, in the context, on perusal of Clause 10.2 of the MoU dated 

10.04.2019, we find that the invoices raised were running bills only (refer para 

5.1 above.) For ready reference the content of clause 10.2 of the MoU is 

reiterated herein as under: 

  “10.2 In case of Second Party’s Event of Default under this Agreement, 

 the First Party, shall have the right to exercise any one or more of the 

 following remedies”. 

(a) To recover the losses, costs, expenses & damages (Direct or Indirect) 

from the running bills of the Second Party and/or recover the said 

amount from the Second Party directly. 

(b) To sue for recovery of the damages. 
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Here the Respondent Company is referred to as First Party and the Applicant 

Company is referred to as Second Party. In this clause there is a reference for 

recovery of losses/ damages incurred to the First Party from the running bills 

of the Second Party. Thus, the plea taken by the Applicant Company that its 

invoices cannot be considered as running bills is quite misplaced. The above-

mentioned clause of the MoU also supports the view that the bills under 

reference have to be treated as running bills, and thus the outstanding 

amount as on any day has to be first adjusted as against the regular payments 

made immediately after that day. That way the total payment of Rs 278.39 

crores was to be adjusted against the various bills and if that is done then the 

outstanding, amount of Rs 9.25 crores will have to be co-related to the last 

two invoices dated 05.03.2021 & 19.03.2021.  

Only this inference can be derived in another way also. From Annexure 2 of 

the demand notice (refer to para 3 above), it can be noted that the last two 

invoices are dated 05.03.2021 & 19.03.2021. The payable amount as per 

these invoices amounted to Rs 6.98 crores & Rs 7.81 crores respectively 

totalling to Rs 14.79 cores as against these invoices the payments made by 

the Respondent Company amounted to Rs 6.75 crores & 7.56 crores totalling 

to Rs 14.31 cores. As already mentioned the balance outstanding as at the 

end of the period amounted to Rs 9.25 crores only which is less than the total 

invoices value as per the last two bills dated 05.03.2021 & 19.03.2021, thus 

it has to be inferred that this balance outstanding is to be correlated to the 

last two bills only and that way the default date falls within 10A period. In 

view thereof, the application is not maintainable at all and on that ground, 

itself deserved to be rejected. 

 It is to be noted that the liability for depositing the TDS in the Government 

account is of the Respondent Company only, but in terms of the said MoU and 

amendments made thereto, if the Respondent Company is made liable to pay 

that amount also to the Applicant Company (on failing to pay within due dates 

as per the Income Tax Act), then that amount would also fall within the period 
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of 10A and as such on that account also the application filed by the Applicant 

Company does not succeed. 

Even otherwise, if we consider the admitted amount as per the minutes dated 

16.12.2020 (for clearing pending bill amounting to Rs 3.23 crores and 

depositing the TDS of Rs 1.47 crores) and also the outstanding dues as on 

22.03.2021 for an amount of Rs 16.24 crores, and the TDS to the tune of Rs 

3.98 crores, as stated by the Applicant Company, in default then also such 

default would lie within the 10A period and as such the application would not 

be maintainable and on that ground itself the application deserves to be 

rejected.  

10. Without regards to the above, we have also taken note of the 

submissions made by the Respondent Company stating that there had arisen 

a pre-existing dispute on account of stoppage of the work by the Applicant 

Company, in violation of the terms of the MoU that has led to the 

damages/losses to the Respondent Company.  

In the context, we have noted the content of the letter dated 08.04.2021 as 

well as letter dated 04.05.2021 whereby, prior to the issue of demand notice 

dated 20.05.2021, the Respondent Company had called upon the Applicant 

Company to resume the work and had brought to their notice the liabilities 

on accounts of agitation/unrest created by the workmen deployed by the 

Applicant Company for their salaries, which the Respondent Company had to 

pay on the instruction of the NCL to settle the unrest created in the NCL and 

also the penalty that was imposed onto it on account of stoppage of the work. 

We find that the submission so made by the Respondent Company is 

substantiated with the fact that the employees deployed by the Applicant 

Company had started an agitation in the NCL Office as their salary was not 

paid and in that context, the NCL Officers, in a meeting which was convened 

on 08.04.2021 had directed the Respondent Company, being “Principal 

Contractor” to insure the payment to those employees to settle the unrest 

created therein, and the fact that the NCL had imposed the penalty onto the 

Respondent Company on account of the disruption in the work.  
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The termination notice was issued on 22.03.2021 and after 30 days, the MoU 

was terminated w.e.f. 21.04.2021 as conveyed by the Applicant Company vide 

its letter dated 24.04.2021. In the context, we note that vide its affidavit-in-

reply at para 20(l), the Applicant Company has stated that the work was never 

stopped by the Applicant Company till expiry of 30 days’ notice i.e. up to 

21.04.2021. However, the Respondent Company has submitted that it had 

indeed stopped the work w.e.f. 21.03.2021 itself i.e. prior to the issue of the 

termination notice dated 22.03.2021. We find that the submission so made 

by the Respondent Company gets substantiated as per its letter dated 

08.04.2021 whereby, it has called upon the Applicant Company to start the 

work immediately without loss of further time and to make up the shortfall of 

the production as per mutually agreed target.  

We also note that the last bill raised by the Applicant Company is dated 

19.03.2021 only which also substantiate the plea of the Respondent Company 

that the Applicant Company stopped the work w.e.f. 21.03.2021 itself in 

violation of the MoU without waiting for 30 days’ time period after issuing the 

termination notice. 

11. In the context of the clarification sought on the issue, the Respondent 

Company also filed a daily report issued from the NCL, which is termed as 

“Hindrance Report”. The document reflects the target and the achievement as 

well as the equipment deployed. Such daily “Hindrance Report” are filed for 

the period 01.03.2021 to 31.03.2021. On perusal of these reports, we note 

that on 15.03.2021, as against the daily target of 32,129 BCM the 

achievement was 30,600 BCM, and the shortfall of 1529 BCM has been 

attributed due to shortage in supply of explosive. The Report also reflects the 

deployment of equipment such as 6 excavators, 30 tippers, 3 dozers, 1 drills, 

1 water tankers & 1 grader. Then, there is downfall in achievement as on 

16.03.2021 & 17.03.2021. The equipment deployed, however remains at the 

same level. The shortage has been attributed to the non-availability of the 

required quantity of explosive. Then on 18.03.2021, there has been no 

achievement but the equipment remained deployed at the same level. From 
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19.03.2021 onwards there was no achievement towards the target that reflects 

the stoppage of the work. Not only that the level of equipment deployed for the 

various machineries also reduced to zero. On that the learned counsel for the 

Respondent Company had taken a plea that the Applicant Company had not 

only stopped the work but had also shifted its plant and machinery from the 

mining site. The deployment of equipment at zero level may & may not be 

sufficient proof for removal of the plant and machinery from the mining site 

but these reports conclusively prove that there was no production work after 

19th March 2021.  

 

We also note that through its Rejoinder, the Applicant Company has also 

raised the bill dated 16.05.2021 for the work done during the period 

16.03.2021 to 31.03.2021 for an amount of Rs 1.91 crores only. Keeping in 

view, the volume of work and the invoices raised in a particular month, 

particularly the last bill dated 19.03.2021 [for the period 01.03.2021 to 

15.03.2021] that this invoice dated 16.05.2021 may relate to the work done 

for the period 16.03.2021 to 21.03.2021 only. In any case, the termination 

notice in this was issued on 22.03.2021. And the said MoU was terminated 

after 30 days w.e.f. 21.04.2021. No bills have been placed for the period 

01.04.2021 to 21.04.2021. This would mean that conclusively no work was 

done by the Applicant Company during the period meaning thereby the 

Applicant Company had stopped the work even prior to the termination of the 

MoU. And as such the dispute between the Applicant Company and 

Respondent Company had arisen thereon which led to the genesis for the 

damages that was computed later on for that the arbitration proceedings were 

initiated after filing petition under Section 9 of the IBC. We also note that as 

per clause 10.2 of the said MoU [refer para 5.1 above] the First Party also had 

the right to adjust these losses damages, if any, against the running bills 

raised by the Applicant Company, and thus based upon that we have to infer 

that there is a pre-existing dispute which cannot be decided in the summary 

proceedings under Section 9 of the IBC and on that account also the 
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application filed by the Applicant Company is not maintainable at all and on 

this ground also the application deserves to be rejected. 

 

12.  In view thereof, the application/CP(IB)/21/2021 stands dismissed.  

  

 

          Sd/-        Sd/- 

KAUSHALENDRA KUMAR SINGH                          P. MOHAN RAJ     
    MEMBER (TECHNICAL)                           MEMBER (JUDICIAL) 

               Neeraj Gupta/Steno                      
 


