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JUDGEMENT

PER: SH. L. N. GUPTA, M(T) & SH. HARNAM SINGH THAKUR, M(J)

M/s Sanjeev Enterprises (for brevity, hereinafter referred to as the
‘Petitioner’/ ‘Operational Creditor’) has filed the present petition under

Section 9 of the Insolvency and Bankruptcy Code, 2016 (IBC, 2016’) read with
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Rule 6 of the Insolvency and Bankruptcy (Application to Adjudicating
Authority) Rules, 2016 with a prayer to initiate the Corporate Insolvency
Resolution Process against M/s. Remson Prime Technologies Private Limited

(for brevity, hereinafter referred to as the ‘Respondent/ Corporate Debtor’).

2. The Respondent namely, M/s. Remson Prime Technologies Private
Limited is a Company incorporated on 07.06.2017 with CIN
US51909HR2017PTC069406 under the provisions of the Companies Act, 2013,
having its registered office at 846, 1st Floor, 846, 1st Floor, Udyog Vihar,
Phase-5, Gurugram, Gurgaon, Haryana-122016, which is within the
jurisdiction of this Tribunal. The Authorized Share Capital of the Respondent
is Rs.1,00,000/-, the Nominal Share Capital of the Respondent is

Rs.1,00,000/-and the Paid-up Share Capital is Rs.1,00,000/-.

3. It is stated by the Petitioner that it was appointed as the C&F Agent
(Consignment and Freight Agent) of the Respondent as reflected in the
Agreement entered on 25.10.2017 (hereinafter referred to as the
“Agreement”) as per which the Petitioner had to make an initial security
deposit of Rs. 70,00,000 (Seventy Lakhs) Only to cover the average inventory

maintained by him. This security amount was paid in three parts;

a) Rs.1,00,000/- through NEFT dated 13.09.2017 bearing transaction ID

PUNBH17256327577;

b) Rs.59,00,000/- through RTGS dated 24.10.2017 bearing transaction

ID: PUNBR52017102418442303; and
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c) Rs.10,00,000/- through a cheque bearing number
03265024802400729. The Cheque, however, was not encashed.

4. As per the terms in the “Remuneration Structure” attached as

Annexure-1 to the Agreement dated 25.10.2017, the Petitioner has made

claims of entitlement to the following:

a. An interest @1.5% per month on the refundable security deposit.

b. Minimum guarantee of 24% on the security deposit amount per annum.

c. A sum of Rs. 35,000/- as monthly allowance.

S. The particulars of the Operational Debt in terms of the total amount of
default, and the date of default are mentioned in Part IV of the application,

the relevant extracts of which are reproduced below:

PART-IV

PARTICULARS OF OPERATIONAL DEBT

o 2 TOTAL AMOUNT OF | Total amount of due : Rs 1,26,89,700.6
DEBT, DETAILS OF | (Rupees One Crore Twenty Six Lakhs
TRANSACTIONS ON | Eighty Nine Thousand Seven

ACCOUNT OF WHICH | Hundred and Six Paisa Only) + 18%
DEBT FELL DUE, AND | interest on default payment will
THE DATE FROM WHICH | constitute the debt to be
SUCH DEBT FELL DUE. Rc.1,49,73,846.7 (Rupees One Crore

Forty Nine Lakhs Seventy Three
Thousand Eight Hundred Forty Six

and Seven Paisa) | btaJte g c/&zfa nlt
28 1209 21

T

As per the above, the Petitioner has claimed the unpaid debt of
Rs.1,49,73,846.7/- (Rupees One Crore Forty-Nine Lakhs Seventy-Three
Thousand Eight Hundred Forty-Six and Seven Paisa) including interest at

the rate of 18 % on the principal default amount of Rs.1,26,89,700.6/-
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(Security Deposit of Rs. 60,00,000/- as well as invoices amounting to Rs.

66,89,700.55, and relied upon 13.09.2017 as the date of default.

6. The Petitioner has stated that since the Respondent did not make the
due payment of its operational debt, it issued a Demand Notice dated
07.02.2022 under Section 8 of IBC 2016, which was served to the Respondent
at its registered office vide email dated 17.02.2022 and also received by speed
post on 21.02.2022. The said Demand Notice was replied to by the
Respondent by speed post as well as email, whereby the Respondent refused
to pay the amount of the alleged debt to the Petitioner within 10 days of the
Demand Notice, and hence, the Petitioner moved the present application. The
Petitioner has also placed on record the affidavit under Section 9(3)(b) of IBC,
2016 vide Diary no. 00844 /1 dated 08.07.2022 stating that there was no pre-

existing dispute between the parties.

7. Further, the Petitioner has made the following submissions:

i.  The invoices amounting to Rs. 66,89,700.55 (Rupees Sixty-Six Lakhs
Eighty-Nine Thousand Seven Hundred and Fifty-Five Paisa Only)
were issued to the Respondent, who did not pay any heed to the
invoices been issued. The inventory stock of the Respondent is still
lying with the Applicant, for which rent has been calculated.

ii. The initial security deposit should be considered as an ‘operational
debt’. In this regard, he has placed reliance on the Hon’ble Supreme
Court’s judgment in Consolidated Consortium Construction vs
Hitro Energy Solutions Private Limited in Civil Appeal No. 2839

of 2020, wherein it was held that the debt in relation to operational

CP (IB) No 135/Chd/Hry/2022
Sanjeev Enterprises vs Remson Prime Technologies Pvt Ltd Page 4 of 14



1ii.

8.

requirements of an entity, as well as the advance payment made to
such an entity for the supply of goods and services, would be
considered as Operational Debt and that the presence of an invoice
is not a sine qua non since the demand notice can also be issued
based on other documents which prove the existence of the debt.

The Respondent has admitted the debt and the liability of the
outstanding amount vide its email dated 19.11.2018 sent to the
Petitioner. The Applicant has requested the Respondent to reimburse

the amount vide emails dated 29.03.2019 and 04.02.2020.

On issuance of the notice, the Respondent filed its reply vide Diary No

00844/3 dated 17.01.2023, and opposed the maintainability of the

application on the following grounds:

ii.

As a pre-condition for entering into the one-year-long C&F
Agreement, the Applicant was to provide a refundable security
deposit of Rs. 60 Lakhs, and the remuneration was paid to the
Applicant by the Respondent for that one year.

The Petitioner has claimed amounts up to 31.01.2022 but has not
filed documents/ invoices to substantiate the same. There was a pre-
existing dispute between the parties as apparent from the issuing of
emails dated 05.09.2018 and 14.11.2018 to the Petitioner, whereby
the Petitioner was apprised that the bills raised by it have to be
revised. The same was also communicated to the Petitioner in the
reply to the Demand Notice dated 21.02.2022. Reliance is placed on

the judgment of the Supreme Court in the Mobilox Innovations Put.
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Ltd. vs Kirusa Software Pvt Ltd. [2018] 1 SCC 353 to state that
the Code is not intended to be a substitute for a recovery forum and
that wherever there is the existence of a real dispute, the provisions
of this Code cannot be invoked.

iii. The Petitioner has not been able to bring on record how it qualifies
as an Operational Creditor or how it has the Locus Standi to issue
the Notice under Rule 5 of the IBC, nor is there a debt to meet the
criteria as per Section 4 of the Code. It is stated that the Applicant's
reliance on the Consolidated Construction Consortium Case is
misplaced as in the present case, out of the total amount alleged as
Operational Debt, Rs.60,00,000/- is the refundable security deposit
while the rest is against the provision of goods and services which is
unsubstantiated, thus the entire amount alleged as Operational Debt
by the Applicant cannot be construed as Operational Debt.

iv.  Further, the security deposit as well as the interest thereon cannot
be construed as “Operational Debt” as per Section 5(21) of the Code.
For the same, reliance is placed on the decision of NCLT Principal
Bench in the Sach Marketing Pvt Ltd vs Resolution Professional
of Mount Shivalik Industries Limited, Ms Pratibha Khandelwal,
Company Appeal (AT) Insolvency No. 180 of 2021, which held that
‘Security Deposit’ and the interest thereon would lie within the ambit
of Financial Debt’ as defined in Section 5(8)(f) of the Code.

v. The Applicant has stated the date of default as 13.09.2017, whereas
the Agreement itself was executed on 25.10.2017 and the same was
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valid for a year. Thereafter, the Agreement got terminated
automatically on 25.10.2018, and as per its terms, the parties upon
termination, were to undertake a full and final settlement within 30
days, therefore the alleged date of default at the best may be
construed to be 25.11.2018 when the parties failed to reach a full
and final settlement. The Applicant has calculated the interest @18%
from 13.09.2017 to 31.01.2022, however, the invoices raised and the
security deposits have been paid post 13.09.2017, thus the alleged
due date is not tenable. And even if it is considered so, only security
deposit payment of Rs.1,00,000/- only can be alleged as a claim
therefore its claim of Rs.1, 49,74,846/- in default fails.

vi. As the widest extent of the agreement, i.e., 30 days from the date of
its termination, has been construed as 25.11.2017, the invoices
raised after the same are not maintainable as they were issued
unilaterally in contravention to the terms of the Agreement, and
therefore these subsequent invoices cannot form part of the
outstanding debt.

vii. The Demand notice dated 07.02.2022 as per rule 5 of the IBC Rules
2016 served via email dated 17.02.2022 cannot be considered as
proper delivery of the Notice because as per Rule 5(2)(b) of Rules, the
electronic mail service of the notice has to be done on the whole time
director or designated partner or key managerial personnel. However,
in the present case, the delivery has been done to the Chartered
Accountant of the Respondent who is neither a director nor a
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designated partner or key managerial personnel as per the said Rule
in the present case, therefore, the limitation of 10 days for applying
Section 9 of the Code has not commenced in light of the defective
delivery of the Notice and, therefore, the present petition is liable to
be dismissed. With regard to the debt arising out of the invoices
issued, the Notice should have been issued under Form 4 and not
Form 3 of the IBC Rules 2016. Reliance is placed on the Hon’ble
NCLAT’s decision in Neeraj Jain vs Cloudwalker Streaming
Company, Appeal (AT) (Insolvency) No. 1354 of 2019 decided on
24.02.2020 that held that the Operational Creditor has no discretion
to choose between Form 3 or Form 4.

viii. The debt as alleged in the petition is unsubstantiated and is in the
nature of both Financial as well as Operational Debt and none of
them meet the minimum criteria of Rs. 1,00,00,000/- as per Section
4 of the Code as notified on 24.03.2020 by the Central Government.

ix. If the amount in default is presumed to be Rs. 1,26,89,700/- as of
31.01.2022, the Petitioner will not be entitled to claim the interest of
Rs. 22,84,146/- at 18% per annum from 13.10.2017 to 31.01.2022
as neither the agreement nor any invoice provides for the payment of
any interest. For this reliance is placed on the Hon’ble NCLAT’s
decision in the case of Mr. Prashant Agarwal, Member of
Suspended Board of Bombay Rayon Fashions Ltd Vs Vikash

Pararampuria in Company Appeal (AT) (Ins) No. 690 of 2022.
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9. The Petitioner filed its rejoinder vide Diary no. 00844/4 dated

03.03.2023 mainly stating the following:

i.  The bills raised by the Petitioner were in consonance of the services
provided by the Petitioner based on the C&F Agreement as the
inventory/ stock is lying with the Applicant in accordance with
which rent has been calculated. In the Email sent by the
Respondent to the Applicant dated 19.11.2018, the Respondent has
admitted and accepted the debt and liability of the outstanding
amount as well as admitted the fact of having sent the wrong
cheques to the Applicant.

ii.  Petitioner is an Operational Creditor as per section 5(21) of the IBC
2016, Operational Debt means a claim in respect of goods and
services including a debt in respect of repayment of dues arising
under any law for the time being. Reliance is placed on the following
two Judgments:

a. Hon’ble Supreme Court’s decision in M/s Consolidated
Construction Consortium Limited vs M/s Hitro Energy
Solutions Private Limited in Civil Appeal 2839 of 2020- it was
held that the claim must bear some nexus with a provision of goods
or services, without specifying who is to be the supplier or receiver,
and that Operational debt is in relation to the operational
requirements of an entity,

b. Hon’ble NCLAT’s decision in Vibrus Homes Pvt Ltd vs
Ashimara Housing Pvt Ltd & Anr in Company Appeal (AT)
(Insolvency) No. 80 of 2022 on 22.04.2022, held that advance
security deposit will amount to Operational debt. The relevant
excerpt of the judgment has been reproduced below;

“Be it as it may. It is for the Appellant to take remedies out of the
Agreement and it is open for the parties to take legal proceedings as
permitted in law. In view of the fact that the payment made was
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initially towards the advance license fee, it was an operative debt,
the Adjudicating Authority has rightly admitted the application
under Section 9. We see no merit in the Appeal.”

iii. ~ The Demand notice is not defective merely due to the absence of an
invoice, as an invoice is not sine qua non, and a demand notice can
also be issued based on other documents that prove the existence
of the debt, as was held in the case of M/s Consolidated
Construction Consortium Limited (Supra).

iv.  Debt is substantiated and has occurred due to non-compliance with
the terms of the agreement by the Respondent.

v. The present Petition is filed within the limitation period, i.e., within
3 years from the date of default of 13.09.2017, that would be
completed on 12.09.2020. Reliance is placed on the Hon’ble
Supreme Court’s judgment in Miscellaneous Application No.21
of 2022 in Miscellaneous Application No. 665 of 2021 in Suo

Moto Writ Petition (Civil) No. 3 of 2020 held that:

“III.  In cases where the limitation would have expired during the
period between 15.02.2020 till 28.02.2022, notwithstanding the
actual balance period of limitation remaining, all persons shall
have a limitation period of 90 days from 01.03.2022. In the event
the actual balance period of limitation remaining, with effect from
01.03.2022 is greater than 90 days, that longer period shall apply.

IV. It is further clarified that the period from 15.03.2020 till
28.02.2022 shall also stand excluded in computing the periods
prescribed under Sections 23 (4) and 29A of the Arbitration and
Conciliation Act, 1996. Section 12 A of the Commercial Courts Act,
2015 and provisos (b) and (c) of Section 138 of the Negotiable
Instruments Act, 1881, and any other laws, which prescribe
period(s) of limitation for instituting proceedings, outer limits
(within which the court or tribunal can condone delay) and
termination of proceedings.”
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10. We heard the parties and perused the pleadings on record. At
the outset, we would like to examine whether the present
Application is within the limitation period. As we have already noted
in the present case, the date of default relied on by the Petitioner is
13.09.2017. The Petitioner further relies upon the Hon’ble Supreme
Court’s decision in the Suo Moto Writ Petition (C) No.3 of 2020
dated 10.02.2022, the period from 15.03.2020 till 28.02.2022 was
to be excluded, and accordingly the Applicant has calculated the
new time-period. We consider these facts in the following manner

to conclude whether the present Application is within limitation

period:
S. Document/ Fact Date Period of
No Limitation till

1. Part IV  of Application | 13.09.2017 | 12.09.2020
(Particulars of Financial Debt)

2. Period to be excluded from the | 15.03.2020- [ 29.05.2022
Period of Limitation vide Suo | 28.02.2022 | (90 days from
Moto Suo Moto Writ Petition (C) 01.03.2022)
No.3 of 2020

3. Date of filing of Present|24.05.2022
Application

Thus, we find that the present petition is well within the
limitation period.
11. Now, we examine the contention of the Respondent that there
was a pre-existing dispute between the parties. For the same, the
respondent has attached emails sent to the Petitioner, which reads

thus:
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Subject: Re: PAYOUT FOR THE MONTH OF JUL,AUG 2018
Date: 2018-09-05 01:33

From: rishabh@remson.co.in

To: sanjeev goyal <sanjcev.goyal.sirl@gmail.co)

>
Cc: ankit@remson.co.in, Pawan Sharma <finance(:

remson.co.in>,

ant@remson.co.in

Please change the bill as per discussion with you.accounts dept cant
accept the bill

Subject: RE: Sep oct 2018 remson payout

Date: 2018-11-14 23:02

From: <rishabh@remson.co.in> \/

To: "'sanjeev goyal' <sanjeev.goyal.sirl @gmail.com>,

<ankit(e remson.co.in>, <jayant@remson.co.in>, ""Pawan Sharma"
<finance(@remson.co.in>

Please send the revise bill. These bills have some corrections.

These emails, though never replied to by the Petitioner, have no
mention regarding any dispute over quantity or quality of
goods/services supplied by the Petitioner. Thus, mere writing of
mails with a request to revise the bills without giving any specific
details cannot be construed as enough ground for justifying a

pre-exiting dispute.

12. Now, we examine the contention of the Applicant regarding
the demand for rent etc. by raising invoices. The Agreement as
averred by the Petitioner itself is of 25.10.2017 and was valid for
a Year. The Respondent has contended that thereafter, the

Agreement got terminated automatically on 25.10.2018, and as per its
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terms, the parties failed to reach a full and final settlement within 30 days,
therefore the alleged date of default at the best may be construed to be
25.11.2018. Here, we consider it worthwhile to refer to the

agreement dated 25.10.2017 placed on record, which reads

thus:

e-Staspp Tertilicate Mo, GOEI20] Y GOG

DURATION OF AGREENTEMNT:

This agrcement stial| cammeace framm the dale of sigring al Lkiz apreemen] and chall reicain
Trerational for 2 ponod of One Yeas il teeeinstcd catlier, whether with @1 withaal By
reaton, by cithier pary iy pewing e gtier pzay thilay Jays nolice s waling. Any such potize
zhazll I:u: walid and eMective thve date af service of seeved in person or the clue it s delivered by
repislersd post. The acenunts ap betasen 1he paries ko this apreement shall ke secled withio a
rranth af the seralinalicn of the agreemend .

The sates as mentizned in Annexare [ shall be valid for o period of rezlve months the
date ofihis agresenent,

LA AGENT'S RESPFONSIDILITIES;
L.

The C&F.AGENT shall be respanslale for unfpading and stering the @ ucte i ehe
said  Godawn  thas shall bec  dispatchsd - on  door  delivery  basiz 1o che
Dristraiburar'sfrescl ler s Godovn .

The C&RE AGENT shall istoer sexh acknpwledgemenis as may be sequired by the
Transped Coniezctors and olio jsmec (Geeds Beceipt Minelio the office of The
CTORMPANTY il a formal 1a be proveded By the COMPANTY L

3. The CTETF AGENT
CERISrs in accordance
times ia cases ol shaal ur

a1

1l obrein wpon delfiscey and'sr damage cerificates fron Lhe
17 the procedure ke down by "The COMEANY [rom time to
LTEEE im trAn gL

Thne C&F AGENT shall maniain stock records az per COMPAIY Reguuameat and
shall be respentible for storing the peadusts in proper conditicn to facilite sasy
wverification. The CT&F AGEMT shall cocoapernte with the COMPATY in aking
frhysical inventary of the profucts as and when required by the SOMP AN

The C&F AGE

AL chiall kesp o als emplayimesal adsquate pumber of perscone] s
wischarging their oaligatiens pumvant e 1his A geeement and keep the suid Godawn in
a ridy codsd a zind orzintain e stoska in en ordeely manper. T1as clearly wndecstood
Mmat th=s CEF AGEMT shall b2 responsillz for pasanent of salarics arnd olher beneln
ta the personnzl i ieic cmployment 2od keep The COMPATY indemnified against
any claimn from tkeir employess and'ocs Govearmmenl suthoritiez for nen-paymeat of
sxlaries and g@llear dues. There will be o employer empléyee eelastionship beraeen die
smployes of CE&ET AGENT end COMPARTY.

The C&F AGENT shall amanpsz 1o deliver 12e prodects to Deatess or gad wsers in
accordanes witl tfie anstmections of The COMPARY and shall aleo srrange to digpatch
thc aamc 12 any deslinatien in the slate 0 Ukasrakhoand, specificd by e COMPARTY.
Tre C£)F AGLENT thall ablzin camiers negelial:le pecsipls andlfor <wstomsis
acknowisdgemene for the prodocis dispalskzd or delivered in aceordance wadch e
ons of the COMPANY. The CETF AGENT shill oot
L3 1o afPOns €508 RS putauant 1 a wwilsen deliverw'dazpaich

rl Tl L7 F A GERT 5 oy Conmpany’s Comumyercin] Exesylive Mo gaad race igvaices
@n the (e er as gz OSMEARY palicy. The CT&F AGEMNT shall
wongrlsls clhar Czrumenation preccdesel eowericp deliveryichispaich af the produces
a3 I s cnvoese reneralocl ard as 1(&::1{::: Ly The COMTANMY Fom tme Lo Hime.

A The CT&F AGL invnices, Loy Reesipls, [Loxd S Transil

T sl
permins, cizeaits ol [ hﬁTftﬁ‘{E{JWF‘FEeP}E I nlso recards @f any osher
2

2rOr eu

For Remsan Famd, Technolgies P, L1d, SpnEey Eﬂlcf‘P“‘-‘&g

Foar 3
é!r{\:-v“' T

Thus, it is observed that the aforesaid agreement was valid only for
a period of 12 months only. The Petitioner has not placed any
document to substantiate that the said agreement was renewed
after 24.10.2018 to justify its right to raise invoices to the tune of

Rs.66,89,700.55/-. As post-24.10.2018, the agreement ceased to
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have an effect, in our considered view, the Petitioner could not have
claimed any further amount for the services it could have rendered.
Hence, we do not find any merit in the claim of the Petitioner on this

account.

13. The Petitioner has claimed the date of default to be 13.09.2017.
As per his own averments, the Petitioner has transferred only an
amount of Rs.1,00,000/- through NEFT dated 13.09.2017 bearing
transaction ID PUNBH17256327577. The next tranche of Rs.59,00,000/-
through RTGS was transferred on 24.10.2017. Hence, till 13.09.2017, the
Petitioner has deposited only an amount of Rs. 1,00,000/- which is
far less than the minimum threshold limit prescribed under section
4 of the IBC. Even if, we ignore the date of default to be
typographical error and add next tranche of Rs.59,00,000/- transferred
to the Respondent on 24.10.2017, it amounts to a default of Rs
60,00,000/- only, which is still beneath the minimum threshold

limit prescribed under Section 4 of IBC, 2016.

14. Hence, the petition is dismissed being non-maintainable

under Section 4 of IBC, 2016.

15. However, nothing expressed herein shall be construed as
an opinion in respect of the rights of parties to agitate their claim

before any other forum.

Sd/- Sd/-
(L. N. GUPTA) (HARNAM SINGH THAKUR)
MEMBER (T) MEMBER (J)
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