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C.P. No. 103/MB/1&B/2021

ORDER

This Company Petition is filed by M/s. Sparc Industries, (hereinafter
called “Petitioner”) seeking to set in motion the Corporate Insolvency
Resolution Process (CIRP) against M/s. G L Engineering Industries Private
Limited (hereinafter called “Corporate Debtor”) alleging that Corporate
Debtor committed default in making payment to the extent of Rs.
64,87,952 /- which is inclusive of interest @ 2% p.m. by invoking the
provisions of Section 9 of the Insolvency and Bankruptcy Code, 2016
(hereinafter called “Code”) read with Rule 6 of the Insolvency and

Bankruptcy (AAA) Rules, 2016.

2. In the requisite Form-5, under the head “Particulars of Operational Debt”
the amount claimed to be in default to the extent of Rs. 64,87,952 /- which

is inclusive of interest. The summary of amounts under default are as

follows:
Particulars Amount (in Rs)
Principal Amount 45,87,556/-
Interest 16,97,396/-
Total Outstanding Amount 64,87,952/-

Contentions of Petitioner:

3. The Petitioner submits that Invoice No. 003 was raised on the Corporate
Debtor on 23.08.2018 for an amount of Rs. 45,87,556/-. An E-way Bill
dated 28.08.2018 was also generated evidencing that the goods were
delivered to the Corporate Debtor. The Corporate Debtor accepted the
goods and till the date of demand notice no objections has been raised by

the Corporate Debtor on the quality of the goods.
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4. The Petitioner issued Statutory Demand notice dated 18.02.2020
demanding the payment of Rs. 62,02,372/- in respect of an unpaid

operational debt.

5. After the receipt of the Statutory Demand notice, the Corporate Debtor
raised objection on the quality of the goods. The Corporate Debtor has filed
letter of rejection dated 22.09.2018 on the quality of goods. The Corporate
Debtor filed a reply dated 25.02.2020 to the Demand notice and objected
to the amount claimed by the Petitioner on the basis of quality of goods,
the same cannot be a defense to the claim under Section 8 of the Code.
The Corporate Debtor neither pointed out nor is there any prior suit or

claim filed for the same.

6. The Petitioner further states that as per the balance sheet filed by the
Corporate debtor with MCA, the inventory mentioned is “nil” for the FY
2018-19 which clearly shows that the material supplied by the Petitioner

has been sold and in no way is in stock and rejected.

7. The listed documents filed by the Petitioner are as follows:

i. Particulars of claim.

ii. Master Data of the Corporate Debtor.

1ii. Invoice No. 003 dated 23rd August 2018 amounting to Rs.
45,87,556/-.

iv. E-way Bill dated 28t August 2018.

V. Statutory Demand Notice dated 18t February, 2020 demanding
payment of Rs. 62,02,372/- as on that date delivered on 19tk
February 2020.

Vi. Letter for inspection by the Corporate Debtor’s advocate dated 20tk
February 2020.

vii. Reply dated 25t February 2020 of the Corporate Debtor to the
demand notice dated 18th February 2020.

viii. Rejoinder dated 9t March 2020 to the reply dated 25t February
2020.
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8. The Petitioner filed a rejoinder dated 09.03.2020 objecting to the letter of
rejection of goods was recorded wherein the following were the important
points addressed to the Corporate Debtor:

“With reference to para 2 of your letter under reply, while we have
indeed given inspection of original of two documents names (i)
invoice and (ii) e-way bill, we deny that our Advocate confirmed that
no further documents were relied upon. Rather it was indicated that
for the purposes of the subject demand notice dated 18% February
2020 only these two documents were relied upon by our client and
nothing else.

Instead of dealing with the remaining para wise replies by your
client, and while our client denies each and singular the claims and
contentions of your client, or client denies having received the
purported, forged and fabricated letter dated 22nd September 2018.
Admittedly, the said purported letter bears no mention of the fact
that how such letter, if at all, was sent in the first place and
therefore admittedly there is no acknowledgement thereon by our
client. There is no question of therefore, or even otherwise, dealing
with the contents of the alleged inspection report dated 20t
September 2018 inter alia for the other reason that the said report
bears no mention of whether the goods inspected, if at all, were
those supplied by our client. These contentions are of course taken
by our client without prejudice to the facts that neither of these
documents were ever received by our client, the same are forged
and fabricated to create false record and hence do not deserve to
be dealt with, even in law in addition to the fact that the subject
goods have in fact been received by your client without any default

or demur as alleged or at all.”

Reply of the Corporate Debtor:

9. The Corporate debtor contended that the Petitioner has concealed various

relevant facts, documents and correspondence issued by the Petitioner.
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10.

11.

12.

C.P. No. 103/MB/1&B/2021

The Petition is vexatious, frivolous and baseless and misconceived in law.
The Petition is liable to be dismissed as it is not maintainable in law and

is an abuse of the process of law.

The Corporate Debtor agreed to received the Profile Steel Bars as per the
drawings and specifications shared on the strict condition that payments,
if any, would only be made after a quantity and quality test of the Profile
Steel Bards by an independent party. At the time of delivery of the said
Profile Steel bars, the Corporate Debtor’s employees conducted a
preliminary check of the Profile Steel Bars for their dimensions, etc. It was
found that Profile Steel Bars were not as per the specifications of the Profile

Steel Bars required by the Corporate Debtor.

After the preliminary check, it was intimated to the Petitioner that the
Profile Steel Bars do not meet the dimensions as agreed between the
parties. The fact that the Profile Steel Bars are rejected for not meeting the
specifications was recorded in the tax invoice dated 23.08.2018 while

accepting the delivery.

The Corporate Debtor on the insistence of Petitioner agreed to get the
Profile Steel Bars tested from Institute of Design of Electrical Measuring
Instruments (IDEMI). After the detailed testing, IDEMI submitted its
detailed report on 20.09.2018, which reiterated that the Profile Steel Bars
were in clear variation with the dimensions provided by the Corporate
Debtor. Even before the filing of this Petition, the corporate debtor had
made it clear that it has rejected the supplied Profile Steel Bars since they
were found to be defective and could not meet the standards and
specifications set by the Corporate Debtor. Thus, vide a letter dated
22.09.2018 addressed to the Petitioner, accompanied by a test inspection
report of IDEMI, the Corporate Debtor refused to pay the Petitioner for the
defective Profile Steel bars. Th said letter was returned with remark “gate
closed”. It appears that at that relevant time the Petitioner had sublet his

premises and was not in the occupation of the same.
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14.
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16.
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The Corporate Debtor further submits that they have filed Commercial Suit
in the City Civil Court, Mumbai and Mediation Application No. 402 of 2020
for the adjudication and declaration that the Petitioner’s claim is nil in view

of the rejection of defective steel bars in toto.

It is apparent that the Corporate Debtor is not liable to pay any dues
relating to the present transaction. The demand notice issued by the
Petitioner was duly responded by the Corporate Debtor. The Corporate
Debtor has issued a Sur-rejoinder dated 14.03.2020 in response to the
Rejoinder issued by the Petitioner categorically allowing the Petitioner to
take inspection of the defective Profile Steel Bars. However, the Petitioner
neither responded nor scheduled an appointment to inspect the defective

Profile Steel Bars.

Findings:
The legal issue for consideration is whether there is a preexisting dispute
between the parties with regard to the quality of steel bars as claimed by

the Corporate Debtor.

Heard the counsel for the Petitioner and for the Corporate Debtor and
pursued the records. It is clear that the Petitioner had supplied profile steel
bars vide invoice dated 23.08.2018, the E-bill was generated on
28.08.2018. the Petitioner issued demand notice dated 18.02.2020 to the
Corporate Debtor seeking payment of the entire dues as per invoice no.
003 dated 23.08.2018 for Rs. 45,87,556/-. The Corporate Debtor vide
letter dated 25.02.2020 have replied to the demand notice and have
pointed out that the steel bars rejected by them post inspection of Institute
of Design and Electrical Measuring Instrument, Mumbai (IDEMI) and
inspection report submitted by IDEMI. The Corporate Debtor vide letter
dated 22.09.2018 have intimated the Petitioner about the rejection of
goods. The Corporate Debtor also pointed out despite several remainders
the Petitioner’s failed to lift the rejected goods from their custody. The
Corporate Debtor further pointed out that they had filed Suit No. 402 of
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2020 before City Civil Court, Mumbai for adjudication and declaration of
the Petitioner’s claim as nil. The Petitioner had further responded to the

reply of the Corporate Debtor vide letter dated 09.03.2020.

17. The Corporate Debtor filed reply denying the averments in the Petition and
stated that the Petitioner had concealed relevant facts, documents and
correspondence issued by the Petitioner. At the time of delivery of profile
steel bars, on 29.08.2018, at the primary check it was found the profile
bars are not as per specification and thus the rejection was recorded in the
tax invoice dated 23.08.2018 while accepting steel bars. Further, the
Corporate Debtor conducted a test from central government organization
namely Institute of Design and Electrical Measuring Instrument, Mumbai
(IDEMI). The report of IDEMI reiterated that the profile steel bars were in
clear variation with the dimensions provided by the Corporate Debtor and
the said steel bars were found to be defective and could not meet the
standards and specifications set by the Corporate Debtor. The letter of
IDEMI and report is as below:
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cor G. L. ENGG. IND, PVT, ki,
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cor,G. L. ENGG. D, PVT, kb,

gy

18. The certificate / report of IDEMI is dated 22.09.2018 is issued by the
central government organization namely Institute of Design and Electrical

Measuring Instrument, Mumbai (IDEMI), which is prior to the issuance of
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demand notice dated 18.02.2020 under Section 8 of the Code. the
Corporate Debtor claimed to have intimated about the rejection of the
goods on the invoice at the point of entry and also by way of a letter dated
22.09.2018 which was returned back with endorsement “gate closed”.
Hence, the Bench has no hesitation to conclude that there is a preexisting
dispute pending between the parties with regard to the quality of profile
steel bars as delivered by the Petitioner. Further, the said dispute with
regard to the inspection report of IDEMI/ quality of goods, is required to
be decided / adjudicated by a regular Civil Court by way of a trial and
evidence to be led by both the parties.

19. Hence, the Petition is dismissed without any cost.

SD/- SD/-
Anuradha Sanjay Bhatia Suchitra Kanuparthi
Member (Technical) Member (Judicial)
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