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ORDER 

 

Per: Prabhat Kumar, Member (Technical) 

1. This is a Company Petition filed under section 9 of the Insolvency & Bankruptcy 

Code, 2016 (IBC) by Korea Trade Insurance Corporation (“the Operational 

Creditor”), seeking initiation of Corporate Insolvency Resolution Process 

(CIRP) in the matter of Amrit Polychem Private Limited, the Corporate Debtor. 

 

1.1. The Company Petition is filed on 21/07/2020 claiming an amount of Rs. 

1,92,46,284/- in default. The date of default as specified in Part IV of the 

petition is 29.07.2017(As per the Proforma Invoice No. JT-17-04-21-AMRIT 

dated 21.04.2017 and Commercial Invoices No. JT-17-04-21 AMRIT dated 

29.04.2017, the Corporate Debtor had to pay the aforesaid Operational Debt amount 

within 90 days of the issuance of Bill of Lading dated 29.04.2017, i.e. on or before 

28.07.2017). 

 

2. The Corporate Debtor approached JT Corporation (Insured) for supply of 

certain goods (hereinafter referred to as 'said goods') to be supplied and shipped 

to the Corporate Debtor in India. M/s. JT Corporation supplied and delivered 

the certain goods to the Corporate Debtor in India, in accordance with their 

specifications and requirements as stated in its purchase order and raised 

invoices for the shipping and delivery of goods. 

 

 

2.1. However, the Corporate Debtor failed to make payment for the outstanding 

sum. The Corporate Debtor admitted its complete liability towards the 

Insured, M/s JT Corporation. vide its email dated September 26, 2017 

(addressed to the Applicant) and assured that all outstanding payments shall 

be made. 
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2.2. The aforesaid transaction was insured by the Applicant, Korea Trade 

Insurance Corporation (K-Sure), who is one of the official Export Credit 

Agencies wholly operated by the Korean Government. The Applicant 

herein had been continuously involved and assisting M/s JT Corporation 

following up the matter with the Corporate Debtor. The Corporate Debtor 

had been aware of the Applicant and has in this respect also communicated 

with the Applicant on various occasions. 

 

2.3. That the Applicant reimbursed M/s JT Corporation, the loss caused to them 

in the aforesaid transaction and pursuant thereto, M/s JT Corporation had 

assigned all its rights against the Corporate Debtor under or in relation to 

the aforesaid Sales, including the right to recover the aforementioned 

outstanding amount from the Corporate Debtor, in favour of the Applicant 

herein, vide a Letter of Assignment dated December 20, 2017. 

 

2.4. It is submitted that despite the assurances given by the officials of Corporate 

Debtor, it has failed and wilfully ignored to make any further payment to 

the Applicant. The Applicant being aggrieved by the conduct of the 

Corporate Debtor and feeling cheated at the hands of Corporate Debtor, 

despite it showing good faith and belief, issued a demand notice dated 

October 3, 2019 under section 8 of the Insolvency and Bankruptcy Code, 

2016 ("Statutory Demand Notice") to the Corporate Debtor, through its 

Counsel, calling upon it to make the full and final payment of its admitted 

outstanding to the Applicant. 

 

2.5. That the Corporate Debtor failed to respond to the Statutory demand Notice 

within the mandatory 10 days period of receipt of the notice and also failed 

to make the payment of the outstanding dues within the said permitted 

period. The Corporate Debtor, however, sent a reply dated 1.12.2019 

through its Counsel. The Corporate Debtor in the above stated reply raised 
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certain irrelevant facts regarding some vague dispute about some previous 

transactions between the Corporate Debtor and M/s JT Corporation. The 

Corporate Debtor also refused to accept the assignment of debt to the 

Applicant. It is, however, pertinent to mention that the Corporate Debtor 

did not deny its liability for the specific amount as claimed by the Applicant, 

which was acknowledged vide its email dated 26.09.2017. The reply of the 

Corporate Debtor was rebutted and responded by the Applicant through its 

Counsel on 07.01.2020.  

 

3. The Corporate Debtor vide its affidavit in reply dated 01.05.2023 states that 

there is a pre-existing dispute between the parties, accordingly CIRP cannot be 

initiated against the Corporate Debtor on account of existence of dispute ; the 

Operational Creditor has suppressed material facts pertaining to pre-existing 

disputes between the parties; the purpose of the code is not to be used as Debt 

Recovery Mechanism; and the petition is barred by limitation. 

4. The Operational Creditor has filed rejoinder dated 13.06.2023 stating that is 

abundantly clear that the default has occurred under the code and occurrence of 

such default is not in dispute; the Hon’ble Supreme Court in the case of E S 

Krishnamurthy & Ors vs. M/s Bharath Hi Tech Builders Pvt. Ltd, (2022) 3 SCC 161 

has held that the Adjudicating Authority must either admit or reject any 

application and cannot compel a party to the proceedings before it to settle a 

dispute; there is no pre-existing dispute and any existing dispute that the 

Corporate Debtor may or may not have with any other entity cannot be a 

ground to disallow the captioned application of the Operational Creditor; the 

present petition is maintainable under IBC and is not barred by limitation.  The 

Corporate Debtor has concealed the existence of email dated 26.09.2017 to the 

applicant admitting that the Corporate Debtor has failed to pay the amount due 

to the insured and they had no intentions to hold the payment.  
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Findings: 

 

5. We have heard the arguments of Learned Counsel for Operational Creditor and 

the Corporate Debtor. 

5.1.  This bench finds that section 5(20) of the Code defines Operational Creditor to 

include any person to whom an Operational Debt has been legally assigned or 

transferred. In this case it is not in dispute that the amount of debt is an 

Operational Debt qua Insured, and such debt came to be assigned to the 

applicant under the contract of insurance. Accordingly, the applicant is an 

Operational Creditor.    

5.2. As per material on record the Operational Creditor has placed reliance on the 

email dated 26.09.2017, which shows admission of liability on the part of 

Corporate Debtor in relation to the amount claim to be due in the present 

petition, however, the said email also indicates the existence of a counter claim 

of the Corporate Debtor on the insured which pertains to another transaction.   

This bench finds the principal issue for consideration in the present petition is 

whether an admitted debt arising from a transaction can be said to be in dispute 

if the Corporate Debtor had an uncrystallised counter claim against the insured 

in relation to another transaction. 

5.2.1. From the perusal of email dated 26.09.2017 relied upon by the 

Operational Creditor to plead acknowledgement of debt by the 

Corporate Debtor, this bench notices that this email was addressed to 

the applicant and conveys the existence of unsettled counter claim in 

relation to another transaction. This email was sent by the Corporate 

Debtor to the applicant in response to its email dated 26.09.2017 seeking 

clarification on the reason for non -payment and other connected facts. 

The contents of the emails are reproduced here as under –  
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5.2.2. It is also noticed that the assignment in favour of applicant by the 

insured took place 20.12.2017, which is the date after the aforesaid email 

communication between the parties to the present proceedings.  The 

applicant, in the present case, stepped in to the shoes of the insured on 

the principle of subrogation as prevalent under the Contract of 

Insurance, whereby the insurance company, in the present case 

applicant, gets right to recover the amount from the debtor due to the 

insured upon payment of said debt under insurance to the insured in 

terms of Contract of Insurance.  It follows therefrom that the applicant 

was aware of existence of counter claim of the Corporate Debtor, on 

account of non-settlement of which the Corporate Debtor had withheld 

the amount of debt claimed to be in default in the present petition.  

Accordingly, this bench is of the considered view that there exists a prior 

dispute and the existence of the dispute was in the Knowledge of the 

applicant before stepping into the shoes of the Insured.  The Corporate 

Debtor has relied on Gajendra Parihar v Devi Industrial Engineers [2020 

SCC online NCLAT, Hon’ble NCLAT while determining the existence of a pre-

existing dispute observed as follows:  

“The exchange of different email between the parties as 

referred above, it clearly establishes that there was pre-

existing dispute between the parties regarding services 

rendered and the Corporate Debtor had continuously 

through Emails referred to page 250,251, and 252 made 

complaints regarding the deficiency of services and loss 

caused to the project and bill raised by the Operational 

Creditor/Respondent No. 1” 

5.2.3. It is also worthwhile to note that the demand notice u/s 8 of the Code 

was sent on 03.10.2019, which is after the date of communication 
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between the parties to the present petition, accordingly, even failure to 

respond within 10 days of the said notice on the part of Corporate 

Debtor cannot negate the fact of existence of prior dispute.   The 

Corporate Debtor has relied on Brand Realty Services Ltd. v Sir John 

Bakeries India Pvt. Ltd. [2022 SCC online NCLAT 290], has held that  

“The statutory scheme under Section 8 and 9 does not 

indicate that in an event Reply to Notice is not filed within 10 

days by Corporate Debtor or no Reply to Notice under section 

8(1) have been given, the Corporate Debtor is precluded from 

raising the question of dispute. 

…... We thus are of the considered opinion that mere fact that 

Reply to notice under section 8(1) having not been given 

within 10 days or no reply to demand notice having been filed 

by the Corporate Debtor does not preclude the Corporate 

Debtor to bring relevant materials before the Adjudicating 

Authority to establish that there are pre-existing dispute 

which may lead to rejection of Section 9 application” 

5.2.4. It is trite law that an Application under Section 9 of the Code cannot 

be admitted in relation to disputed debt as held by the Hon’ble Supreme 

Court in Mobilox Innovations Private Limited vs. Kirusa Software Private 

Limited held that, in the event there is a pre-existing dispute between the 

parties, an Application under Section 9 of the Code would have to be 

rejected. 

 

5.2.5. The question ‘whether the Corporate Debtor has a right to withhold 

payment of the undisputed debt in a transaction on the ground of 

unsettled counter claim against the insured in relation to another 

transaction’ requires adjudication as to whether the Corporate Debtor 
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can be said to have the right to withhold the undisputed debt pending 

settlement of its counter-claim in relation to another transaction, even if 

such claim is still not crystallised, to appropriate its counter-claim 

against the debt claimed to be in default in the present petition?   

5.2.6. It is trite law that a petition u/s 9 does not lie in case there exists a 

prior dispute. Accordingly, this petition is not maintainable u/s 9(3)(b) 

of the Code. 

5.3.  Nonetheless, the reliance of the applicant on email dated 26.09.2017 to extend 

the limitation on the ground of acknowledgement of debt vide said email, is 

misplaced as the Corporate Debtor has specifically stated  that “ we are not willing 

to hold their payment or not interested in refusal of payment but as businessman they 

should also have some ethics and have to accept our loss claim & settle the same so that 

we can release their payment but they have not willing to do so. We had also paid payment 

of other business deal of USD 98560.00 on due date of 19/09/2017.” This statement 

cannot be taken as an acknowledgement of debt so as to extend the period of 

limitation. 

5.4. In view of the above, we find that the present case is fit for dismissal under 

Section 9(5)(ii)(d) read with Section 8(2)(a) of the Insolvency and Bankruptcy 

Code, 2016 in view of pre-existing dispute between the parties, which requires 

adjudication which is beyond the powers vested in this Bench in proceedings 

arising from an application filed under sec. 9 of the code and deserves to 

be Dismissed. 

ORDER 

6. The petition bearing C.P. (IB) No. 903/MB/C-IV/2022 under section 9 of the 

Insolvency & Bankruptcy Code, 2016 (IBC) filed by Korea Trade Insurance 

Corporation (“the Operational Creditor”), seeking initiation of Corporate 
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Insolvency Resolution Process (CIRP) in the matter of Amrit Polychem Private 

Limited, the Corporate Debtor is dismissed. 

 

7. We make it clear that any observations made in this order should not be 

construed as expressing opinion on merits.  The right of the petitioner before 

any other judicial forum shall not be prejudiced on the grounds of dismissal of 

the present petition as it barred by the law. 

 

                 Sd/-                                                                               Sd/- 

PRABHAT KUMAR                        KISHORE VEMULAPALLI 

MEMBER (TECHNICAL)            MEMBER (JUDICIAL) 

02.08.2023. 

 

 

 

 


