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IN THE NATIONAL COMPANY LAW TRIBUNAL

HYDEI{ABAD BENCH, HYDERABAD

CP (rR) No.377l9/[IDBt20t9

Under section 9 ol Insolvency and Bankruptcy Code,
20i6 reacl with Itule 6 of the Insolvency and
Bankruptcy (Application to Adjudicating Autlority)
Rules,2016.

Rangrao Baburao Gaikrvad
i4, Omkar, Belbag, B Ward

war Peth. Kolhapur - 4160t2.
Oporational Creditor

\TRSUS

Ind Barath linergies (Maharashtra) LtC
Corporate Capital

I & 115/29
oor, Sheraton 'fowers
cial District

Gacliiboli
bad - 500032
Reddy.

Corpor:rtc Dcbtor

I)ate of order: l3th May 2022

BLE DR. VENKATA TIAMAKRISHNA
ARINATH NANDULA, MEMBER (JUDICIAL)

a ncl
BLE SI{RI VEtrI{A BRAI{MA RAO AREKAPUDI
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es / counsels present;

Shri Dishit Bhattacharjee, Advocate for
N{/s Mamta Binani & Associates.
Shri Yogesh Jagia, Advocate

ORDtrII

This Application is frled by IWs Rangrao Baburao Gaikwad, herein

refemed to as the Operational Creditor. against M/s Ind Barath

(Maharashtra) Ltd, herein alier refemed to as the Corporate

, under section 9 ofthe Insolvency & Bankruptcy Code,2016 to

ate Corporate Insolvency Resolution process, alleging that the

debtor had defaulted in payment ofthe operational debt ofRs.

t,827

The averments made in the application are as follows:

i) The Operational Creditor is a designated partners in RSp Energy

LLP incorporated under LLp Act, 200g. It had entered into

Memorandum of Understanding (MoU) dated 03.11.2016 with

the Corporate Debtor (page 19-23 of Additional Affidavit dated

01.04.2022 filed by the Corporate Debtor).

) Clause i(b) of the MoU requires RSp Energy LLp to provide

fuel on stated terms. 'l'herefore, RSp Energy LLp arranged

Operational Creditor:

Corporate Debtor:
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supply of the r.ice husk tlrrough Rangrao Babu Gaikwad/

Operational Creditor.

(iiD Accordingly, the Operational Creditor / Rangaro Babu Gaekwad

had supplied rice husk to the Colporate Debtor on 22.02.2017,

28.02.2017 and 3i.03.20I7 arnounting to Rs.56,55,I5g/_.

(iv) Since the transaction is based on MoU, no purchase order was

placed by the Corporate Debtor.

(v) Demand Notice dated 24.IO.Z0lg (page 34) under section 5 of

the Insolvency & Bankruptcy (AAA) Rules,20l6 was served on

i) I//s Ind Barath Energies (Maharashtra) Limited was

incorporatecl as a wholly owned subsidiary company by IWs Ind

b'

The Corporate Debtor has filed Reply contending, inter alia,

that the ApplicantiOperational Creditor have no relation of

Creditor and Corporate Debtor for the following reasons:

I

l

I

i(*)
i

I

l

I
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Barath Power lnfra Limited (lBpIL). The company has power

plant in Nanded District, Maharashtra since January 2019 and it

supplies power to Maharashtra state Electricity Distribution

cornpany Linrited (MSEDCL) uncrer power purchase

Agreement, However, for various reasons the company stopped

operations fiom April 2014.

(ii) On 24.10.2016, ItSp Energy LLp was promoted and

incorporated under the Limited Liability partnership Act with

three designated partners, one ofwhom is the petitioner herein.

Pursuant to negotiations RSp Energy LLp and Ind Barath power

Infra Limited entered into MoU dated 03.11.2006 (Annexure_1,

page I9 of the Reply 01.04.2022).

iii) In pursuance of tho MoU dated 03.1 1.2016, the respondent

handed over the power plant to ItSp Energies LLp for operation.

RSP Energies LLp generated power and supplied to MSEDCL

under the existing power purchase Agreement.

v) During April 2017 to Seprember 2017, RSp Energies LLp

generated revenue of Rs.6,45,9g,9291- from MSEDCL. Sai

amount was utilised towards operational cost leaving behind ML
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EBITDA, which was supposed to be shared equally between the

Corporate Debtor and RSp Energies LLp.

v) In breach of MoU dated 03.1 l.2016, RSp Energies

stopped operations of the plant of the respondent in

LLP has

October

2017, rvhich led to huge losses to the respondent and the amount

paid by RSP Energy LLp was forfbited.

The applicant terminated the MoU and issued Demand Notice

dated 24.10.2018. The respondent sent reply dated 2g.1l.2llg
(Annexure-2, page 34 of tlre Reply). The Corporate Debtor

alleges that intentionally the Operational Creditor has not placed

the said reply dated 29.ll.2}lgon record.

4. The Operational Creditor has filed Itejoinder wherein it is
subrnitted that;

Ind Barath Energies (Maharashtra) Limited fits in the shoes of
the Corporate Debtor and in relation to it, an operational debt is

owned to Rangaro Gaikwad as provided under section 3(g) and

section 5(20) of the I&IJ code,20l6.

The Corporate Debtorhas acknowledged receipt ofrice husk Tax

).9

Invoices dated 01.02.2017,2g.02.1017 and31.03.2017 (page g_ 
\

19 of the Memo dated 2

-*& :: 
dated 28 02'" 

ZffimNtionar, /!

'6""9
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Creditor issued Balance Confirmation Statement dated

06.10.2018 (page,20 of the Memo datedZS.02.Z0Z2).

The Corporate Debtor has filed Additional Affidavit

Counter liled by the Corporate Debtor in

enclosing

cP (rB)

/7lI-1D812019. The said petition has been disposed of by this

vide order dated 25.1 l.20lg.

In the ab<lve backdrop the point that elnerges for consicleration by

Tribunal is;

ethcr therr: is an operational debt as claimed by the applicant is
and payable by the Corporate Debtor to the applicant? If so,

the Corporate Debtor defaulted in payment of the said
tional debt?

have heard Shri Dishit Bhattacharjee, leamed counsel for

ional Creditor and Slri yogesh Jagia, Ieamed counsel for

rate Debtor. Perused the record and the Written Submissions.

At the outset it may be stated that the present application being one

r section 9 of the I&B Code, 2016, whereunder the

licant/Operational Creditor claimed that a sum of Rs.56,55,15g/_

the amount allegedly due and payable by the Corporate Debtor

the

the

towards the price of rice husk said to have been supplied under
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invoices dated 22.02.2017, 29.02.20i7 and 31.03.2017, and

eihulted by the corporate debtor, and as the same has been denied by the

I

orporate debtor, it is imperative for this Tribunal to find whether there is

n 
loperational 

debt in favour ofthe applicant, claimed as due and payable
i

yithe Corporate Debtor and if so, whether the Corporate Debtor had
l

efaulted in discharging the said operational debt.

i

According to the I-d. Counsel for the applicant, Clause 1(b) of the

U requires RSP Energy LLP to provide fuel on stated terms. Therefore,

Energy LLP arranged supply ofthe rice husk through Rangrao Babu

the Operational Creditor herein, who under invoices dated

017, 28.02.2017 and 31.03.2017 supplied rice husk to the

rate Debtor on 22.02.201.7, 28.02.20t7 and 31.03.2017 in all

ing to Rs.56,55,158/-

e above invoices contain an endorsement of the corporate debtor

the goods were received. It is stated that the Corporate Debtor had

ed the said material, however, failed to pay the sale consideration.

the applicant had issued Demand Notice dated 24.10.201g to the

*)
t

Debtor demanding payment of the said operational debt. The
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rporate Debtor instead of complying with the terms of the Demand

ce, sent a reply dated 05.08.20219, inter alia, contending ttrat there is

relationship of Operational Creditor. and Corporate Debtor between the

licant and the Corporate Debtor herein, as such the application as filed

se, not maintainable and is liabie to be dismissed.

Ld. Counsel would further submit that the above plea of the

debtor is untenable and unsustainable, in as much as the

rate Debtor has acknowledged receipt of rice husk under the Tax

ices dated 01.02.2017,28.02.1017 and 31.03.2017 of the operational

itor besides issued Balance Confirmation Statement dated 06. 10.201 g.

apart, when the Tax benefit has been given in respect ofthe supplies

under the invoices, sltpra, ta the operational creditor, it is highly

for the Corporate Debtor to contend that the applicant has not

lied the rice husk to the corporate debtor under the invoices supra.

Per Contra, Ld. Counsel for the Corporate debtor would contend

pursuant

RSP

to the Mernorandum of Understanding (MoU) executed

Energy LLP and the Corporate Debror, RSp Energy LLp;nergy LLP and the Corporate Debror, RSp Energy LLp \
to anange for supply of fuel to Ind Barath En \

Lergres Lsupposed
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) Limited including rice husk and that as per Clause-3 of the

oU proceeds from the sale of powel would be first utilised for payment

fuel and other variable expenses and that as such supply ofrice husk,

y, was to be made by RSP Energy LLP and not by the applicant, which

all false and invented, in order to deny the lawful operational debt. Ld.

I I'urther contended that,

i) The invoices relied on by the Operational Creditor are fabricated

and that there was no sale of rice husk during 01.01.2017 to

30.03.2017. Even the Ledger account is manipulated one.

ii) Operational Creditor had manipulated and fabricated Balance

Conhnnation Certificate as on 05.10.2018 caused to be issued

tll'ough one of his employee Pushpendra Singh Patel.

Rice husk was placed by RSP Energy LLP and supply was made

on behalf of RSP Energy LLP in terrns of MoU dated 03. I 1 .2016

the plant owned by the Corporate Debtor, which was handed

over to RSP Energy for operation under the MoU.

Thus, contending the learned counsel for the prayed the

to dismiss the application.

respondent

\\L
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il,; 
hr light of the contenrions as aforesaid, we have carefulry examined

ft. 
,..ora before us. while there can be no dispute thar under MoU dated

#:1, 
r'roro between RSp Energv LLp and Ind Barath Energies

$t,tut 
*urt,ou) Limited, RSp Energy LLp shall a.ange supply of fuel to

ff" 
coruo*te Deblor, incruding rice husk, it is the case of the applicant

$r"i 
Ot, Energy LLp aranged supply ofthe rice husk however, through

fransrao 
Babu Gaikwad the Operational Creditor herein, under invoices

fLr.a 
zz.oz.zo 17,28.02.20t7 and 3r.03.2017 to the corporate Debtor in

fft 
,n,ornti,.,e to Rs.56,55,15g/-. A perusar of the above invoices praced

l[r0.. 
ut discloses thar the supplies were made under three invoices,

ftr*, "t 
a value of Rs. 56,55,15g/-, by the operarional creditor were

$T"''**t 

bv the corporate debtor under its seal and signature.

lft Moreover, the record filed before us also reveals that the Corporate

{|F*". availed 'rax Return benefits as observed in Form 23r, viz. the

@\.+t{rnoftaxpayab1ebythedealerunderMVATAct,2O22readwith,:€f 
$,S\,A"iflfr.' t7, tlL,18 and 45 of the'Maharashtra Vatue Added Tax (2nd

(LL%f ffi.i*o,*,) Rutes, 2016, pertaining to the quarter commencing from

\:*t-ry92' o[i.ol,.ror toit.03.20t7for the suppries from and to its plant in Nanded,

frerashtra. 
The Tax Retum was filed for..within the state\rchases of

M{-*f* I\-

l
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Rs.56,55,158 (page no.21 to 27 of document compilation dated

8102.022). Thetefore, when the Tax benefit has been given in respect of

supplies made under the invoices, supra, to the operational creditor, it

y preposterous for the Corporate Debtor to contend that the

licant has not supplied the rice husk to the corporate debtor under the

ices s'upra.

Likewise, the allegation ofthe corporate debtor that the invoices are

icated is devoid of any force, in as much as the Tax Invoices contained

TIN number besides, the Maharashtra Value Added Tax Authorities

extended TAX benefit to the corporate debtor herein.

The corporate debtor under its balance confirmation certificate

ed the outstanding balance of the amount due in respect of the

lies it received under the afbre stated invoices as on 05.10.2018.

Therefore, we are fully convinced that there is clear evidence as to

ly of rice husk under the invoices refer ed to supra, by the Operational

itor to the Corporate Debtor besides the receipt of the same by the

11
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goods specified in Schedule-A of the MVAT 2002', for an amount

te debtor. Hence, not only the relationship ofoperational creditl

corporate debtor but also existence ofan operational debt U.t*".n\

A l'-
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applicant and the corporate debtor, besides its default by the corporate

stands established by the operational creditor.

We are therefr;re, satisfied that the petitioner had established that an

onal debt of a sum over one lac is tlue and payable by the Corporate

towards the supply of rice husk ancl the Corporate Debtor had

ed in discharging the said debt. It is therefore, a fit case to put the

rate Debtor under CIRp.

Hence, the Adjucticati,g Authority adrnits this petition under

on 9 oflnsolvency & Bankruptcy Code, 2016, declaring moratorium

the purposes refe.'ed to in Secti<ln 14 of the code, with folrowing

Corporare Debror, I\4/s Ind Barath Energies (Maharashtra) Ltd is

tted in Corporate Insolvency Resolution process under section 9 of
lvency & Bankruptcy Cocte, 2016,

The Bench hereby prohibits the institution of suits or continuation

nding suits or pr:oceedings against the Corporate Debtor including

on of any judgment, decrce or order in any court of raw, Tribunal,

ion panel or other authority; transfen ing , encumbering, alienating

of by the Corporate Debtor any of its assets or any legal right 
,

interest flrerein; any action to foreclose, recover o. 
"nfo.". I>.<--- /\-

@Jff
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including any action under Securitization and Reconstruction of
cial Assets and Enlbrcemer:rt of Security Interest Act, 2002 (54 of

); the recovery of arry property by an owner or lessor where such

is oocupied by or in possession of the corporate Debtor;

That the supply of essential goods or services to the corporate

, if continuing, shall not be terminated or suspended or interrupted

moratorium period,

Notwithstanding anything contained in any other law for the time

in force, a Iicense, permit, registration, quota, concession, clearances

similar grant or right given by the centrar Government, state

ent, local authority, sectoral regulator or any other authority

under any other law for the time being in force, shall not be

or terminated on the groun<Js of insolvency, subject to the

on that there is no clefault in payment ofcurrent dues arising for the

continuation of the license, pennit, registration, quota, concessions,

or a similar grant or right during the moratorium period.

That the provisions ofsub-section (l) ofSection l4 shall not apply

transactions as may be notified by the centrar Government in

ion with any linancial sector regulator.

ffi13

security interest created by the Coqporate Debtor in respect of its
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That the order of rnoratoriurn shalr have erl'ect frorn the date of this

till the completion of the Corporate Insolvency Resolution process

il this Bench approves the Itesolution plan under Sub_Section (1) of
on 31 or passes zul order for licluiclation of Corporate Debtor under

on 33, whichever is earlier.

That the public announcement of the initiation of

lvency Resolution process shall be made immediatelv as

Corporate

prescribed

section l3 oflnsolvency and Bankruptcy Code, 2016.

That this Bench hereby appoints Shri Kedari Narsimha Rao,

IBBI Regisrration No. IBBI/IPA-OO1/Ip-p}t53t/2018_

9/12397 email: kedarinarsimha@yahoo.co.in and having his

at f{ NO 16-2-7211311, Akbar Bagh, Malakpet Colony,

Telangana, 500036 as Interirl Resolution professional to carry

ctions as mentioned turder the Insolvency & Bankr.uptcy Code. His

orisation for Assignment is valid tilt 20.12.2022, This information is

available in IBBI Website. Thus, there is compliance of Regulation

f IBBI (Insolvency professionals) Regulations, 2016, as amended.

fore, the proposed IRp is fit to be appointed as IRp since t},e relevant

ion is cornplied with.

Proposed IRP shall file Form-2 within three days hereafter.

74
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. The petitioner is directed to communicate this order to the proposed

forthwith.

Accordingly, this petition is a&nitted.

Registry to send a copy of this orcler to the Registrar of Companies,

for appropriately changing the status of Corporate Debtor
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