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k IN THE NATIONAL COMPANY LAW TRIBUNAL

| HYDERABAD BENCH, HYDERABAD |

CP (IB) No.377/9/HDB/2019

| Under section 9 of Insolvency and Bankruptcy Code,
} 2016 read with Rule 6 of the Insolvency and
\

Bankruptcy (Application to Adjudicating Authority)
Rules, 2016.

the matter of

i
|
|
|
Ilf
K
|

Us Rangrao Baburao Gaikw ad
1)3/’4 Omkar, Belbag, B Ward
agalwar Peth, Kolhapur —416012.

[ Operational Creditor
|
i

VERSUS

/s Ind Barath Energies (Maharashtra) Ltd

inpras Corporate Capital

5 1 & 115/29

I*Ioor Sheraton Towers

nanmal District
akramguda, Gachiboli

/derabad — 500032

:_ng|:ra Reddy.

Corporate Debtor

l
t: Dete of order: 13" May 2022

ram: i :
ON’BLE DR. VENKATA RAMAKRISHNA
\DARINATH NANDULA, MEMBER (JUDICIAL)

|
| t and : '
N’BLE SHRI VEERA BRAHMA RAO AREKAPUDI |
. MBER {TECHNICAL) (S |
| I ‘ L |
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\
it
M

R
Parties / counsels present:

o%r Operational Creditor: ‘Shri Dishit Bhattacharjee, Advocate for
, ‘M/s Mamta Binani & Associates.

tor Corporate Debtor: Shri Yogesh Jagia, Advocate

| - ORDER

This Application is filed by M/s Rangrao Baburao Gaikwad, herein

|
J
I
|
|
|
|
f
I
|

':éfter referred to as the Operational Creditor against M/s Ind Barath

|
i

,né:rgxes (Maharashtra) Ltd, herein after referred to as the Corporate
il
|

|
|

|
|
éebtor, under section 9 of the Insolvency & Bankruptcy Code, 2016 to

[y

:!. tiate Corporate Insolvency Resolution Process, alleging that the
il
b

i
i

1Eomte debtor had defaulted in payment of the operational debt of Rs.
1,827

g ’

|

The averments made in the application are as follows:

J(i) The Operational Creditor is a designated partners in RSP Energy
i
|

|
i
|
|

LLP incorporated under LLP Act, 2008. It had entered into
Memorandum‘of Understanding (MoU) dated 03.11.2016 with
the Corporate Debtor (page 19-23 of Additional Affidavit dated
01.04.2022 filed by the Corporate Debtor).

(ii) Clause 1(b) of the MoU requires RSP Energy LLP to provide

fuel on stated terms., Therefore, RSP Energy LLP arranged




I

(vi)

(iv)

L
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supply of the ric;e husk through Rangrao Babu Gaikwad/
Operational Creditor,

Accordingly, the Operational Creditor / Rangaro Babu Gaekwad
had supplied rice husk to the Corporate Debtor on 22.02.2017,
28.02.2017 and 31.03.2017 amounting to Rs.56,55,158/-.

Since the transa;:tion is based on MoU, no purchase order was
placed by the Corporate Debtor.

Demand Notice dated 24.10.2018 (page 34) under section 5 of
the Insolvency & Bankruptcy (AAA) Rules, 2016 was served on
the Corporate Debtor enclosing therewith Invoices, Ledger
Account and Confirmation Letter sealed and signed by the
Corporate Debtor acknow!edging the debt.

The Corporate Debtor sent reply dated 29.11.2018 (page 34 of
the Reply by the Corporate Debtor) denying the debt raising

untenable and unsustainable grounds.

The Corporate Debtor has filed Reply contending, inter alia,

|Efi lithat that the Applicant/Operational Creditor have no relation of

; ‘ Operational Creditor and Corporate Debtor for the following reasons:

()

M/s Ind Barath Energies (Maharashtra) Limited was

incorporated as a wholly owned subsidiary company by M/s Ind




(i)

| v
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Barath Power Infra Limited (IBPIL). The company has power
plant in Nanded District, Maharashtra since J anuary 2019 and it
supplies power to Maharashtra State Electricity Distribution
Company Limited (MSEDCL) under Power Purchase
Agreement, Howevsr, for various reasons the company stopped
operations frém April 2014.

On 24.10.2016, RSP Energy LLP was promoted and
incorporated under the Limited Liability Partnership Act with
three designated partners, one of whom is the petitioner herein.
Pursuant to negotiations RSP Energy LLP and Ind Barath Power
Infra Limited entered into MoU dated 03.11.2006 (Annexure-1,
page 19 of the Reply 01.04.2022).

In pursuance of the MoU dated 03.1 1.2016, the respondent
handed over the power plant to RSP Energies LLP for operation.
RSP Energies LLP generated power and supplied to MSEDCL
under the existing Power Purchase Agreement.

During April 2017 to September 2017, RSP Energies LLP
generated revenue pf Rs.6,45,98,929/- from MSEDCL. Saj

amount was utilised towards operational cost leaving behind NIL

N



EBITDA, which was supposed to be shared equally between the
Corporate Debtor and RSP Energies LLP.

In breach of MqU dated 03.11.2016, RSP Energies LLP has
stopped operations of the plant of the respondent in October
2017, which led to huge losses to the respondent and the amount
paid by RSP Energy LLP was forfeited.

The applicant terminated the MoU and issued Demand Notice
dated 24.10.2018. The respondent sent reply dated 29.1 1.2018
(Annexure-2, pagé 34 of the Reply). The Corporate Debtor
alleges that intentiohally the Operational Creditor has not placed
the said reply dated 29.11.2018 on record.

4. The Operational Creditor has filed Rejoinder wherein it is
submitted that: -

Ind Barath Energies (Maharashtra) Limited fits in the shoes of
the Corporate Debtor and in relation to it, an operational debt is
owned to Rangaro Gaikwad as provided under section 3(8) and
section 5(20) of the 1&B Code, 2016.

The Corporate Debtor has acknowledged receipt of rice husk Tax
Invoices dated 01.02.2017, 28.02.1017 and 31.03.2017 (page 8-

19 of the Memo dated 28.02.2022). B

=
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i | Creditor issued 'Bal"anqe Confirmation ~Statement dated
| 06.10.2018 (page 20 of the Memo dated 28.02.2022).

f.  The Corporate Debtor has filed Additional Affidavit enclosing
herewith Counter filed by the Corporate Debtor in CP (IB)
i- 0.29/7/HDB/2019. The said petition has been disposed of By this

fribunal vide order dated 25.11.2019.

- | In the above backdrop the point that emerges for consideration by

1S Tribunal is;

a
|

ether there is an operational debt as claimed by the applicant is
! Iue and payable by the Corporate Debtor to the applicant? If so,
pther the Corporate Debtor defaulted in payment of the said

rational debt?

have heard Shri Dishit Bhattacharjee, learned counsel for the

Dperational Creditor and Shri Yogesh Jagia, learned counsel for the

(®rnorate Debtor. Perused the record and the Written Submissions,

/ At the outset it may be stated that the present application being one

L/

,dFr section 9 of the I&B Code, 2016, whereunder the
\

ﬁhcant/Operatlonal Creditor clalmed that a sum of Rs.56,55,158/-
i |

,::1 the amount allegedly due and payable by the Corporate Debtor

|

I
1

1

firein, towards the price of rice husk said to have been supplied under
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|
I

three invoices dated 22.02.2017, 28.02.2017 and 31.03.2017, and

| eifaulted by the corporate debtor, and as the same has been denied by the
| }orporate debtor, it is imperative for this Tribunal to find whether there is
! n operational debt in favour. of the applicant, claimed as due and payable
.;yithe Corporate Debtor and if so, whether the Corporate Debtor had
'?efaulted in discharging the said operational debt.
i

|

il
‘
it |
|
|

il

i

1 QU requires RSP Energy LLP to provide fuel on stated terms. Therefore,

According to the Ld. Counsel for the applicant, Clause 1(b) of the

I
| SF Energy LLP arranged supply of the rice husk through Rangrao Babu
i

;alkwad the Operational Creditor herein, who under invoices dated
'E!2.32.2017, 28.02.2017 and 31.03.2017 supplied rice husk to the

I

il
|
|
|

|
J otporate Debtor on 22.02.2017, 28.02.2017 and 31.03.2017 in all

7T N
/ ". ngpaﬂ !h\»?:i ting to RS-56955’158/-
» o \ 9

[
w.a E
4w hels
%mﬁ k. / The above invoices contain an endorsement of the corporate debtor
ba AR

H:

}:tt the goods were received. It is stated that the Corporate Debtor had

|
il
jnl}umed the said material, however, failed to pay the sale consideration.

{ |
e n!ce the applicant had issued Demand Notice dated 24.10.2018 to the

I

rforate Debtor demanding payment of the said operational debt. The
il 0 iR e |

‘i\i Poo <
|
{
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' arporate Debtor instead of complying with the terms of the Demand
, qf)tice, sent a reply dated 05.08.20219, inter alia, contending that there is
|
||
iho relationship of Operational Creditor and Corporate Debtor between the

iipplicant and the Corporate Debtor herein, as such the application as filed

s, per se, not maintainable and is liable to be dismissed.

Ld. Counsel would further submit that the above plea of the

;:Otrporate Debtor has acknowledged receipt of rice husk under the Tax

| woices dated 01.02.2017, 28.02.1017 and 31.03.2017 of the operational

;J i'e ditor besides issued Balance Confirmation Statement dated 06.10.2018.

hﬁ’lt apart, when the Tax benefit has been given in respect of the supplies
|

hade under the invoices, supra, to the operational creditor, it is highly

Tl Per Contra, Ld. Counsel for the Corporate debtor would contend

pursuant to the Memorandum of Understanding (MoU) executed

;t\Iveen RSP Energy LLP and the Corporate Debtor, RSP Energy LLP




IEP 18 No.377/9/HDB/2019. Rangrao B Gaikwad Vs. Ind Barath. Order dated 13.05.2022

&_Maharashtra) Limited including rice husk and that as per Clause-3 of the
1 i
MoU proceeds from the sale of power would be first utilised for payment

i (i)  The invoices relied on by the Operational Creditor are fabricated
and that there was no sale of rice husk during 01.01.2017 to

30.03.2017. Even the Ledger account is manipulated one.

I(ii) Operational Creditor had manipulated and fabricated Balance
] ”
Confirmation Certificate as on 05.10.2018 caused to be issued

through one of his employee Pushpendra Singh Patel.

- o
Al % e\

A 4

Thus, contending the learned counsel for the respondent prayed the

ibunal to dismiss the application. \\
{ e T o
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|
2. Inlight of the contentions as aforesaid, we have carefully examined

l;

the record before us. While there can be no dispute that under MoU dated
;3 112016 between RSP Energy LLP and Ind Barath Energies
g '

.EMaharashtra) Limited, RSP Energy LLP shall arrange supply of fuel to

fhe Corporate Debtor, including rice husk, it is the case of the applicant

o

t RSP Energy LLP arranged supply of the rice husk however, through

angrao Babu Gaikwad the Operational Creditor herein, under invoices

.’atad 22.02.2017, 28.02.2017 and 31.03.2017 to the Corporate Debtor in

!i ;hmounting to Rs.56,55,158/-. A perusal of the above invoices placed

"

:; fﬁre us discloses that the supplies were made under three invoices,
‘gpira, of a value of Rs. 56,55,158/-, by the operational creditor were

Hll
?kpowledged by the corporate debtor under its seal and signature.

{1
'

It

I
gt
b
hi
|
£
|

Moreover, the record filed before us also reveals that the Corporate

ebtor availed Tax Return benefits as observed in Form 231, viz. the

|
m & !tum of tax payable by the dealer under MVAT Act, 2022 read with
el (N

i |
i

; ":le's 17, 17A, 18 and 45 of the Maharashtra Value Added Tax (2™

¢ndment) Rules, 2016, pertaining to the quarter commencing from
1.01.2017 to 31.03.2017 for the supplies from and to its plant in Nanded,

daharashtra. The Tax Return was filed for “within the state urchases of

10
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i
tax-free goods specified in Schedule-A of the MVAT 2002” for an amount

i i!

1"
it
!

Il

I;:\
e
.Fs\

[MRorate debtor. Hence, not only the relationship of operational creditor

.;u Rs.56,55,158 (page no.21 to 27 of document compilation dated
{£8/02.022). Therefore, when the Tax benefit has been given in respect of
the supplies made under the invoices, supra, to the operational creditor, it
F .highly preposterous for the Corporate Debtor to contend that the

_ifpplicant has not supplied the rice husk to the corporate debtor under the
b
[ '

voices supra.

[4. Likewise, the allegation of the corporate debtor that the invoices are
T |
lflabricated is devoid of any force, in as much as the Tax Invoices contained
|

1el TIN number besides, the Maharashtra Value Added Tax Authorities

The corporate debtor under its balance confirmation certificate

E)n firmed the outstanding balance of the amount due in respect of the

ipplies it received under the afore stated invoices as on 05.10.2018.

16.  Therefore, we are fully convinced that there is clear evidence as to
i

;:Ely of rice husk under the invoices referred to supra, by the Operational

itor to the Corporate Debtor besides the receipt of the same by the

11




T applicant and the corporate debtor, besides its default by the corporate

Debtor towards the supply of rice husk and the Corporate Debtor had
gul{ed in discharging the said debt. It is therefore, a fit case to put the
orporate Debtor under CIRP,

! Hence, the Adjudicating Authority admits this Petition under

.‘: ction 9 of Insolvency & Bankruptcy Code, 2016, declaring moratorium

_Er the purposes referred to in Section 14 of the Code, with following

i
i
Tctlons:

.5“ )- Corporate Debtor, M/s Ind Barath Energies (Maharashtra) Ltd is

.

dfimitted in Corporate Insolvency Resolution Process under section 9 of

|

fie Insolvency & Bankruptcy Code, 201 6,

The Bench hereby prohibits the institution of suits or continuation

: 'Hending suits or proceedings against the Corporate Debtor including
_eclcution of any judgment, decree or order in any court of law, Tribunal,
i
'I . . - - - :
: Fitration panel or other authority; transferring , encumbering, alienating
i .

I
| dfsposing of by the Corporate Debtor any of its assets or any legal right

_;bL'
|
|
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il

broperty including any action under Securitization and Reconstruction of
§iinancial Assets and Enforcement of Security Interest Act, 2002 (54 of

) C|)2); the recovery of any property by an owner or lessor where such

operty is occupied by or in possession of the corporate Debtor;

';) That the supply of essential goods or services to the Corporate

febtor, if continuing, shall not be terminated or suspended or interrupted

hiring moratorium period,

Notwithstanding anything contained in any other law for the time

|
Eng in force, a license, permit, registration, quota, concession, clearances

| a similar grant or right given by the Central Government, State

vernment, local authority, sectoral regulator or any other authority

cqpstituted under any other léw for the time being in force, shall not be

|
pe{nded or terminated on the grounds of insolvency, subject to the

S

fidition that there is no default in payment of current dues arising for the
fl or continuation of the license, permit, registration, quota, concessions,
firances or a similar grant or right during the moratorium period.

That the provisions of sub-section (1) of Section 14 shall not apply

(@]

; h transactions as may be notified by the Central Government in

bultation with any financial sector regulator.

13
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3
|-

le That the order of moratorium shall have effect from the date of this

it

i _
prder till the completion of the Corporate Insolvency Resolution Process |
i | ‘
I |

;n until this Bench approves the Resolution Plan under Sub-Section (1) of
il |

I
pection 31 or passes an order for liquidation of Corporate Debtor under

i
|

; eétlon 33, whichever is earher

|
i
|
il
i
1
|
I
|
%

) That the public announcement of the initiation of Corporate

|

[L Ivency Resolution Process shall be made immediately as prescribed

= -Qf;'

ET“_

|
g
|

er section 13 of Insolvency and Bankruptcy Code, 2016.

\

|

ijl ) That this Bench hereby appoints Shri Kedari Narsimha Rao,
I
fla
.
pb/ 12397 email: kedarinarsimha@yahoo.co.in  and having his
il E
|

d;ess at H NO 16-2-721/3/1, Akbar Bagh, Malakpet Colony,
|

{

ing IBBI Registration No. IBBI/IPA-001/IP-P01531/2018-

|

ih
.\
?

Myderabad, Telangana, 500036 as Interim Resolution Professional to carry |
|

e functions as mentioned under the Insolvency & Bankruptcy Code. His
i |

,\1 qh orisation for Assignment is valid till 20.12.2022. This information is |
Ikol available in IBBI Website. Thus, there is compliance of Regulation I
! l of IBBI (Insolvency Professionals) Regulations, 2016, as amended.
E | Lefore the proposed IRP is fit to be appointed as IRP since the relevant

Yision is complied with.

Proposed IRP shall file Form-2 within three days hereafter. ) “~

s SRV

14
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-
0..
| |
i

b -}
I

"’ p ? forthwith.

lh' Accordingly, this Petition is admitted.
|

The petitioner is d:rected to communicate this order to the proposed

. Registry to send a copy of this order to the Registrar of Companies,
-‘r derabad for appropriately changing the status of Corporate Debtor

in on the MCA-21 site of Mmlstry of Corporate Affairs,

| <3
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