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12.12.2023: This appeal is directed against the order dated 09.02.2023, 

passed by the Adjudicating Authority (National Company Law Tribunal, 

Mumbai Bench), by which an application filed under Section 9 of the 

Insolvency and Bankruptcy Code, 2016 (in short ‘Code’) r/w Rule 6 of the 

Insolvency and Bankruptcy (Application to Adjudicating Authority) Rules, 

2016 (in short ‘Rules’) against the Corporate Debtor has been dismissed only 

on the ground of limitation.  

2. It is submitted that total debt claimed in the application filed under 

Section 9 is Rs. 4,09,00,215/- on the basis of various invoices which are from 

31.05.2016 to 31.03.2017. It is submitted that the application was filed on 

09.05.2019 and in this regard, our attention is drawn to Annexure A-12 which 

is the case details (status) created by NCLT in which it has been mentioned 

that the appeal was registered on 09.05.2019, however, the Tribunal while 



dismissing the application has observed that the first invoice is dated 

31.05.2016 which was to be paid within 30 days up to 31.06.2016 and 

therefore, the period of three years counted from 31.06.2016 would come to 

end on 31.06.2019 whereas the petition has been filed on 30.08.2019, 

therefore, it is beyond the period of limitation. Counsel for the Appellant has 

argued that there is an error of appreciation of the facts by the Tribunal in 

making the observation that the appeal has been filed on 30.08.2019 which 

is contrary to record of the Tribunal itself as per which the appeal filed by the 

Appellant was registered on 09.05.2019, well within the period of limitation 

counting from 31.06.2016 to 31.06.2019. It is further submitted that the only 

reason assigned for dismissing the application is contained in Para 42 of the 

impugned order and the Tribunal has not decided any other issue. 

3. Counsel for the Respondent has although opposed the appeal and tried 

to persuade us that the application was filed on 30.08.2019 but he could not 

deny the fact that the record of the Tribunal shows that the appeal was filed 

on 09.05.2019 and there were rather some defects which were cured later on 

may be on 30.08.2019 by way of filing an affidavit.  

4. After hearing Counsel for the parties and keeping in view of the 

aforesaid facts and circumstances, we are of the considered opinion that there 

is a complete fallacy in the approach of the Tribunal in considering the 

application having been filed on 30.08.2019 whereas the record of the 

Tribunal says something else that the appeal was filed on 09.05.2019 which 

was within the period of three years, counted from 31.06.2016 till 31.06.2019.  

5. Thus, in our considered opinion, the application filed by the Appellant 

is within the period of limitation, therefore, the finding recorded by the 



Tribunal on the issue of limitation is per se illegal. In view thereof, the appeal 

is allowed. The impugned order is set aside. The matter is remanded back to 

the Tribunal to consider the application filed by the Appellant to have been 

filed within the period of limitation and decide all the issues involved therein 

in accordance with law. It is made clear that we have not touched the issues 

on merit in this appeal as the only issue decided by the Tribunal was of 

limitation. The parties are directed to appear before the Tribunal on 05th 

January, 2024.     
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