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CORAM |

R. VARADHARAJAN, MEMBER (JUDICIAL)
ANIL KUMAR B, MEMBER (TECHNICAL)

Order Pronounced on 2 1%February 2020

i. The sbove noted applications are disposed of by virtua of a
commmon order, as MA No. 8772020 in IBA 222 of 2019 is an
application filed under Section 12A of Insoivency and Bankruptcy
Code (IBC), 2016 by the Interim Resolution Professional {IRP)
appointed by this Tribunal at the time of admission of [BA 222 of
2019 and thereby unfolding the Corporate Insolvency Resclution
Prucess (CIRP} in relativn to the Corporate Debtor, namely M/s.
Dugar Housing Limited, Chennal at the instance of an Operational
Creditor, namely Prism Johnson Limited Hyderabad. The other
applications are primerily filed opposing the withdrawal as sought
for In MA.67 of 2020 from being ‘aiﬁumd on the ground that
Committee of Creditors (COCY Meeting in which the decision was
taken, namely the 2™ COC held on 14.01.2020 was not validly
constituted as the applicents, even though in the said applications
were treated by the IRP Initially as Financial Creditors of the
Corporate Debtor and as such recognized as part of the COC
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nowever, subsequently were pever made orivy o the 2° €OC
meeting as thelr names seem to have been pmitted as part of the
COC and in the circumstances the decision to withdraw under
Section 12A of IBC, 2016 had been taken by a COC in effect nat
yalidly constituted and held and hence the resolution passed

seeking for withdrawal cannot be sustained.

2. The facts in brief as averred In the respective applications are
brigfly given hereunder for better appreciation of the decision
arrived at in conclusion hy applying the provisions of IBC, 2016 and
also considering the powers of the IRP in adding or revising a claim
and thereby altering the constitution of the COC in accordance with
the dictates of the provisions of IBC, 2016 and the attendant
regulations, namaely insplvency Resolution of Corporate Fersons
Regulations, 2016 (hereinafter referred to as " IRCP Regulations’ for

the sake of brevity).

2. Brief facts brought forth in MANo.67 of 2020 being the lead
spplication which triggerad In effect ail the other applications, ane
taken up first:

~a) That CIRP in relation to the Corporate Debtor was

initiated on  13.11.2019 and the applicaml  was
appointed as the IRP. Presently the Corporate Debtor is
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malntained as a gelng concern’ having thres real
estate projects on band, namely GLO DUGAR PROJECT
peing carried at Perumbakkam, Chennal having 97
flatgfapartments fully constructed with 75% of home
buyers occupying the flats allotted, SKY DUGAR
PROJECT situated at Ayanmbakkem, Chennal as the
project site, with 237 flatsfapartments with 65% of the
home buyers occupying the flats allotted and LAKE
DUGAR PROJECT situated at Ambattur-Purhal Road
with the approval for 408 flats/apartments with 80% of
the construction completed.

k) That scon alter the initiation of CIRP by this Tribunal,
the COperational Creditor, namely Prism  Johnson
Limited, HMyderabad, before the constitution of the
COC, had fied an appiication in  Miscelianeous
Application No.MA/1505 of 2019, however this Tribunal
had given a direction for the COC to consider the same
under Section 124 of IBC after its constitution wiich
was duly communicated to the COC after its
constitution in the first COC meeting of the Corporate
Debtor which was held on 19.12.2019 which also
comprised amongst others, three of whom being the
land owners, namely Mfs. Gurudev Foundations Pvl
(td, M/s. Sree Sankeswara Foundations and
Investments and  M/s. Kanchanjanga Securities
Campany Pyt Ltd, incidentally the first two out of the
threa of the parties amongst othars presently opposing
the application fled by the IRP seeking for the
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withdrawai of the CIRP, hereinafter referred (o as
Objectoes’ in common depending on the context and
individually as such, virtually creating a ruckus in the
meeting eesulting in not teking any decision or
resolution being passed.

¢) That wunder the chrcumstancesand further as  the
aforesaid three parties having bean noticed to be
related parties as defined under Section 5(24) of IBL,
2016 and in addiion not belng a Financisl Creditor or
an Operational Creditar, in the 2™ COC meeting hald
on 147 January 2020, save their participation in view
of the Incapacity as aforesaid, after detailed
discussions of the 8 mambers of tha COC all of whom
had unanimously resclved /approved seeking the
withdrawal of the application{main petiton},by filing an
application under Section 12A of IBC, 2016,

d} That the details of the 8 members who had attended

the 2™COC meeting held on 14.01.2020 and who had

1 conveyed their acceptance to the Section 12A
1 withdraws! under 18C, 2015 has been given by the IRP
‘ and being matecial taking Into consideration the
objections raised by the objectors are extracted from

his appiication as follows: -
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e} That in relation to the 11 cdaims received by the IRP
including the eight operstions! creditors listed above
and three objectors aiready referred to in paragraph
3(b} (supra) though they have filed their claims, the
three objectors stood exciuded from the COCthey
being the land owners and Joint promoters of the
projects promoted by the Corporate Debtor and In
view of the sald objectors being considered as ' related
partics’ as defined under Section 5(24) of IBC, 2016 by
tha IRP in light of the interpretation given o the said
effect by this Bench of the Tribunal in M/s Anandram
Developers Pyt itd in MA/565/2019 e
CRABNR(CRY 2017, In relation to each of the objectors’
individual reference has also beeén made elaborately in
the instant spplication MA 67/2020 by the IRP as to
the reason why they stood excluded from the COC
even though their claims were colialed, however given
concisely 18 1o the foliowing effect; -
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In reiation o the claim of Gurudev Foundations
Put.lid, H is avarred that the doabm of the sesid
credior, however applying the ratic of  the
decision of the NCLT in Anandram Developers
pvt.itd's case referred to in paragraph supra In
relation to related party’as well the decision of

Hon'ble NCLAT in ong of the Objector’s case itself,

namely In the matter of Sree Sankeswars
Foundations and [nvestments vs M/s.Dugar
Housing Limited dated 25.11.2019 in Company

Appaal (AT) (Insolvency)No.515 of 2019 wherein

the joint development agreemant &5 between the
parties and the daim arising thereunder cannot
be treated as an  Operational Debtand as the
game principles are reguired to be applied and in
the circumstaaces an issue had arisen whether it
should be considered as an ~ Qperational CTreditor’
and thereby part of the COC itself,

In reiation to the <deim ¢f Sree Sankesward
Foundations and Investments, it 1s averred in the
appiication that its claim was submitted in Form C

2s & Financhal Crediter of the Corporate Debtor,

nowever at the time of disposal of MA
No.1505/2019 (of which reference has already
beer made in paragragh 3(b) supra of this Order)
even thaugh to provide the copy of the order
passed by NCLT  dated 10.04.2019, since
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i)

adequate documents were not provided and
further the Hon'ble NCLAT in its decision dated
25.11.2019 has heild that in any case the cfaim of
the said entity as time barred debt in its own case
referrad In the earlier paragraph ang also the
books of the corporate debtor reflecting that
sums arme payable by the sald entity fo the
Corporate Deblor and the dispute being referred
to the Arbitrator appointed by the Hon'ble High
Court of Madras,again an issue has arisen in
relation to the claim of the said SreeSankeswara
Foundations and Investments and thereby as to
its status in the COLC.

In relation to Kanchanjanga Secutities Company
Pvt. Lid and the daim submitted by it in Form C
as & financial creditor that as per the books of the
Corporate Debtor it is the sald entity which owes
money to the Corporate Debdlor and hence it
becomes the Financial Debtor and not as a
Financisl Creditor as clsimed, Further, it & also
averred that the dispute between the sald entity
ang the Corporate Debtor has been referred Lo
the Arbitrator appointed by the Hon'bla High
Court in OP.No 308 of 2019 which was not
disclosed by the claimant while submitting Form C
and have alse not co-operated during the CIRP
process and hence an issue arises about the
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status of the caimant and their status In the

f} Teking into consideration the facls and circumstances

as averred in the

apphcation as well as applying the

decimions of the NCLT as weill a5 Hon'ble NCLAT in
ralation to joint dewelopers being considered as
*related party’the petitioner/applicant/IRP has prayed
For the following refiefs: -

a)

)

)

]

1o direct and order as deemed fit under Section 12A
of IRC 2016 and Secton 60 (5] on the Withdrawal
Application submittes with 100% voting In favour of it
in the 3CoC Mesting held on 14" January 2020 in
the matber of IBAS222/4015.

Te direct / order as deemed Nt u/s 60 {5) of IBC, 2016
to reject the Claim Form B sutynitted as Operationat
Credlitor by M/s. Gurudev Foundations Bt Lid.
considering the orders of Hon'bie NCLT Chennal dated
10,4.2019 and Hon'ble NCLAT, New Delhl dated
2%.11.201% and also as per Section 5 (21] of the 1BC,
2016,

Te direct / order as deemed it uf/s 60 (5) of IBC, 2016
e reject e Clabm Form O submitted by M/s,
Creatankeswra Foundations and [nvestments which
was misconceived and awarded as time barred debts
airesdy by the orders of Hon'ble NCLT Chennal dated
10.4.2019 and Hon'bie NCLAT New Deihi dated
25.11,2019 and siso humbly request to order on ihe
amount gutstanding between thermn which is yet to
arrived In Arbitration as per High Court Order No. OP
No. 168 of 2019 dated 4/7/2019,

To divect / order as deemed fit ufs &0 {83 of IBC 20186
on  the amounts outstending  between Mis.
Kanchanjenga Securities Company Pl Ltd and M/s.
Dugar Housing Limtted whiich 15 yet to be arrived in
Arpitration as per High Court Order No:OP Mo, 305 of
2019 dated 21711/2018.
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e}  To direct / order a5 dedrned fit ufs 60 (3) of 1BC, 2016
thet the 3 fsnd owners who entered Joint
Development Agresment with M/s. Dugar Housing Lid.

i Mis. Gurudev Famdmamm ~ L
owner, Joint Promober and #ise Partner

il Mis, SreeSankeswarg | Foundations and
Investments - Land owner, Joint Promoter and
aigp Partner

By M/s. Kanchanjanga Securities Company Pwvi
Led. « Land owner, Joint Promoter awd also
Bartnerare rigither Operational Creditor nor
Financial Crediter under the gurview of 18C,
2018,

4, Now moving on to MA/68B/ 2020, it being an application filed
by Sree Sankeswara Foundations and Investments, a parinership
firrn aggrieved by the action of the COC in seeking for the
withdrawal yunder Section 12A of 1BC, 2016 without its consent, its
being a2 part of the COC as a financlal creditor and further having
been allowed to alse attend in the said capacity in the 1% [OC held
on 19.12.2019, however subsequently the respondent in the
application, namely the IRP without any locus, swo molu has
removed the name of the applicant, namely Sree Sankeswara
Foundations and investments from the Committee of Creditors and
the said unilateral action Is not in accordance with the provisions of
IBC, 2016 and in the clrcumstances requires serious investigation

on the part of the conduct of the IRP and in the drcumstances,
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inter-gita  has sought for the removat of the respondent from the
position of the IRP and in nis Stesd appoint a8 new resclution

professional, refer to IBBI in relation to the conduct of the IRP for

appropriate disciplinary action to be taken and alsc to conduet a

forensic audit or spedial audit in retation to the books of accounts of

the corporate debtor. From the averments coniained W the

application it is seen that pursuant to the nitiation of CIRP in
relation to the Corporate Debtor by this Tribunal on 13.11.2019
and the IRP being appointed, the IRP seemed to have made the
public announcement in Form A calling for the dalms on
16.11.2019 in Malai Chudar (Tamil} Newspaper and on 18.11.201%
in Business Standard (English) Mewspaper to be submitted by
workmen/creditors on or before 29.11,2019 and that the spplicant,
MisSree Sankeswara Foundations amd Investments, pursuant 1o
the public announcement lodged fts clatm with the IRP in Form ~ C
For & sum of Re.5,07,25,979.88 along with dues as mentioned in
the sald clalm form filed. Pursuant to the lodging of the claim, the
IRP it is averred to have acknowiedged it and Included the applicant
in the COC of the corporate debtor. The first meeting of the COC
was held on 19.12.2019 in which the applicant also participated,

but however in the said COC meeting the IRP placed the agenda for

‘the consideration of withdrawal of the CIRP firstly, which was
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opposed by the applicant and the applicant had sought for

production of the financials of the corporate debtor which were not

complied as the
Despite subsequent communications with the IRF he has not been

respondent JRP was not in a position (0 produce R,

able to produce the same even after two months, Further in the
said period of two months the compliance as required of the IRP
under Saction 18 of IBC, 2016 hss also not been complied with,
However, the IRP had chosen o send an e-mail dated 05.01.2020
for removing the already admitted member of the COC, namely the
applicant, thereby exceeding the powers given under Section 18 of
IBC, 2016, In addition, it is averred by the applicant that the IRP
had slleged that the applicant has outstanding dues to be paid to
the corporate debtor as per the books of the corporste debtor
thereby causing a great doubt about the integrity of the IRP who
had initially chosen to admit the claim of the appiicant as a
Financial Creditor and allowed & to participate in the COC, howsver
subseguently had sought Lo remove the narne of the applicant from
the COLC itself which makes the oapplicant belleve about the
falsification of accounts of the Corporate debtor with the
connivance of the IRP and the IRP seems to be guided by the
pramoters of the corporate debtor instead of acting as an officer of

this Tribunal and thereby not acting o an independent manner and
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nees the above gpplication In MA-68/2020 opposing

iﬁ the 'lﬁ:-‘" IS
the premature withdrawal as weli to take cognizance of the acts of

the IRF and suitably deal with the same,

5 MA 82 of 2020 in MA No.67 of 2020 s an application flled by
Mis. Gurudev Foundations Pvt. Ltd, again, aggrieved by the actions
of the IRF almost based on similer set of facks as that of the
apolicant In MA-68 of 2020 as noted above and therzby sesking to
get itself impleaded in the application seeking for withdrawal as
filed by IRP under Section 12A of 1BC, 2016. It s averred In the
impleading application that tha applicant is having an arbitration
award given in its favour, even prior Lo the initiation of the CIRP.
The applicant it is averred that pursuant to calling for the claims Dy
the IRP, the applicant had file the claim in Form - B as operational
creditor on 23.11.2019and aRer verifying the docurnents, the claim
came to be admitted by the IRF as an operational creditor which
was also duly tommunicated vide e-mail dated 29.11.2019.
However, subseguently vide e-mail commumnications dated
03.12.2019 and 10.12.2019 the IRP without rejecting the claim,

had sought from the applicant for the claim to be submitted by the

| ’W§ﬁ§ﬂt as & Financial Creditor in Form C. The appiicant had aiso

ws?*? ed the first COC held on 19. 17.2019. Despite all the above,
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vide e~-mall dated 05.01.2020, the daim of the appdicant had been
rejected on the ground thet they are “Joint Promoters’ and
"Partners” and thereby attracting Section 5(24) of IBC, 2016 with 2
view to oust the applicant from the COC;thereby demonstrating th

inefficiencies of the IRP by himself, This act of the remoaval of the
applicent from the COC by the IRP is assailed as nothing but an

attempt 1o remove those creditors who are objecting to the

resolution of withdrawal of application of CIRP baing passed. It i
further averred that the e-mall dated 05.01.2020 was replied to by
the applicant on 06.01.2020 and also requested the IRP to desist
from conducting further COC meetings, However, the IRP sent a
raply Lo the said e-mail seeking for proof that ft is nota related
party’ and the non-applicabllity of the Arbitration award in view of
the moratoriurm in place. Since an application has already been filed
in MA/09/202C before this Tribunal seeking for the proper
constitution of the COC even prior to the ﬁifnga of MABY of 2020,
the act of the 1* respondent in constituting the COC and recording
the satisfaction of all the creditors in a surreplitious manner,
without all the eligible creditors like the applicant having been
made as a part of the COC, is ilegal and deserves serious
ohasrvations of this Tribunal, Reliance is aiso taken o Regulation

304 of the IBBI(Insuivency Resglution Process ror Corporate

N
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Fersons) &ega_ba;_;ﬁm@, 2016 in this regard as the applicant

ronstitutes not less than L0% of the total debt and in the
circumstances for its impleadment as a necessary party to MA.B7 of

2020,

6. MA/9/2020 in I8/222/2019 5 an application filed again by
Gurudev Foundations Pvi. Ltd. as reentioned in MA B2 of 2020
being prior in tme to the filing of the sakd application and as
mentoned therein based on identical set of facts and aggrieved by
the actions of the IRP in effect excluding the applicant from the
COC and In the crcumstances seeking for consbituting the COC
including all the financial creditors of the Corporste Debtor as
reflected in the latest Hnancial records and also direct the
respondent IRP to clarfy on the status of the ctaim filed by the

applicant in Form B dated 23.11.2019.

7. Coming to MA/1428/2018 in [BA222/2019 it is an
application filed by one of the home buyers of the Corporate
Debtor, namely an individual by the name of Mr P. Velmurugain on
the basis that the Corporate Debtor being primarily engaged in real
estate developrnent and alleging that the claim arises out of debt

| %q hewﬁé by the corporate debtor incurred due to nop-cormpletion
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of the project in time in "SKY DUGAR®™, based on the strength of
documents annexed along with the claim flied in Form € with the
respondent IRP for a sum of Bs.1,01,31,511/- and also seeking for
declaration that the applicant is eligibla to join the COC taking into
consideration the provisions of Section 21 of IBC, 2016. The
claim,it is averred was filed with the IRP on 05.12.2019 and In the
circumstances to take cogiizance of the claim filed and to restrain
the respondent IRP from premature withdrawal of the application

under Saction 124 of IBC, 2016,

8. Im opposition l¢ the applications fled against MA/G7/2020
seeking for withdrawal by the IRP, while In relation to the
applications flled by two of the objectors, namely MW/s. Sree
Sankeswara Foundations and Investments and M/s. Gurudey
Foundations Pvl. Lid, the stand taken by the IRP for not including
them in the COC after initizlly Including them in the TOC and
allowing them to participate in the 1% COC and not thereafter based
ort the reasons given in MAB? of 2020 and the kernel of reaching
such decisionby IRP having been already given in paragraph 3{e)(i}
and el of this order and for sake of brevity the same not
being repeated, in relation to MA/1428/2019 from the submisgion

of reply by the IRP the following reasons have been given bringing
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iscrapancies In the submission of cialm form by the applicant

therein in Form C which are as follows:-

&,

b.

I the S,No.7 of the Claim Form C "DETAILS OF ANY MUTUAL
CREDIT, MUTUAL DEBTS, OR OTHER MUTUAL DEALINGS
BETWEEN THE CORPORATE DEBTOR AND THE CREDITOR
WHICH MAY BE SET OFF AGAINSYT THE CLAIM® i left

@f ﬂ& 5? {lﬁ 3?5f=- iew dateﬂ 16.5.201% £t pay the eutstmﬁmg
amount of Rs.57,48,142/- letter doted 1.8.2019 to pey the
outstanding amount of Rs.58,54,048/- and all the three were
sent by Registered Post. This clearly indicates that there Is a
malicicus mtention in hiding the facts In the submitted Form C.

I the S.No & of the Clalir Form T ™ DETAYLS OF HOW AND
WHEN DEBT INCURRED" ihe Applicant mentioned "Dait to
te pald by the Corperate Deblor incurred due to non complaetion
of the Project on time”, Mr. P, Vaimurugan the Applicant hige
the “Ready to Qccupy letter” recelved by him and also the
smount demanded by the company for final settiement. There
5 no correspondence from Mr. P Velmurugen to M/s. Dager
Housing Limited for the amount of fs,4,01,31 511/ ciaimed
and aiso not mentioned any Jetier referencs in this regerds in
thie Clalm Form © submitted.  This clearly indicates that there Is
a malicious Intention in hiding the facts in the Form &
submitted by Mr. P, Yemunigan.

In the S$:No.10 of the Clalm Form € *LIST OF DDCUMENTS
ATTACHED TO THIS CLAIM IN ORDER TO APPROVE THE
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EXICTENCE AND MON PBAYMENT OF CLATM DUE TO THE
FINAMICHL  CREDITOR® there s no  reference  of
ksttar/ correspondence for the Clalm amount of R2.1,01,31,511/-
made by him offically to M/s, Dugar Housing LimEed which
awaits fustification from the Applicant Mr, P Velmurugan falling
which his claim Form C submiltted on 01.12.2019 s & false claim
and not tenable as mentioned in the above paregraphs &s per
Secons S5(8) and 5{7) of IBC 2016,

Thus, in view of the complietion of flat which became ready
for occupation but not teken up, it is the contention of the [RP that
the application filed in MA No.1428 of 2019 is lable to be dismissed
a5 the claim filed in Form C is not tenable and being against the

pravisions of Section 5(8) and 5(7) of IBC, 2016,

G, From the applications filed by the IRP, as well as other
applicants, it is guile evident that wnile the IRP is seeking for
withdrawal of the CIRP initiated against the Corporate Debtor
taking Into consideration the provisions of Spction 124 of IBC 2016
based on the resolution passed by the COC in its meeting held on
14.01.2020 comprising of B operational creditors as listed in
parsgraph 3 sugpra, in the absence of any financial creditors
according to the IRP, the resolution for w%ﬂw‘mwai as passed by the
COC under Section 124 of IBC, 2016 on 14.01.2020 Is being

vehemently upposed by the cbiectors/otner applicants, save the
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IRP that the constitution of the 2™ COC in effect is ilegal In view of
the omission of the sald applicants from the 2% COC, even though
2 of them, namely M/s. Sree Sankeswara Foundations and
Investrnants and M/s. Gurudav Foundations Pvi.lLid were made a
part of the 1% COC meeting held after filing of the report of
constitution of COC by the IRP before this Tribumal, however
subsequently suo moty omitting their names from the COC itcelf
and the meeting haeld on 14.01.2020, wherein the resolution
seeking for withdrawal under Section 12A of IBC, 2016 has been
passed by a COC not validly constituted and in relation to the
applicant in MA.1428 of 2019 though a financial creditor not being

included.

10. Thus, the issue in short which s reguired to be decided by
this Tribunal is that when the resgiution seeking for withdrawal
under Section 128 of IBL 2016 was passed by the COC on
14.01.2020, whether it stood validly constituted by the IRP and the
members who were required to be part of the COC were allowed to
participate ang vote as required under the provisions of IBC, 2016
as {t is evident from 2 reading of Section 124 of IBC, 2016, that
the Adjudicating Authority may aliow the withdrawal of an

spplication admitted under section 7 or section 9 or section 10, if
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such an application 15 made by the applicant with the approval of

ninety per cent of voting share of the commities of

ditars, in such manner as may be specified. (highlight and
italics supplied). Thus, it becomes incumbent that a COC validly
constituted by the IRP with a 90% voting share is required to
approve the withdrawal of an application earligr admitted resulting
in the initiation of CIRP of the Corporate Debtor by this Tribunal
gitting as an Adjudicating Authority as named under 1BC, 2016, The
approval of 90% of vating share has been held to be mandatory as
heidby the Hon'ble Supreme Court as decided i the matter of
Swiss Ribbons (P} L1d and another v. Union of India and others vide
paragraph 53 of the judgement rendered on 25.01,2019 which
threshold limit has not been In any way disturbed, even afer the
amendment made to IBC, 2016 by wa? of Insolvency and
Bankrmuptcy Code (Amendment) Act, 2019 in relation (o dealing with
awercise of voting rights by the financlal creditors through their

tcularly by Insertion of

Authorized Representatives and more pal
sub section 3A and proviso thereunder to Section 25A, to overcoma

cullar situation which arose in Jaypee

the impasse, in view of the pe
Infratech Lid matter and those matters similarly placed due to
large scale absentations in voting on the part of Home Buyers or to

give voting Instructions to thelr Authorized Representative, all of

~y
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which had already been dealt with in detsil by ane of us (namely
R. varadharajan) while sitting in the Referencs Dench in the matter
of IDBI Bank Ltd vs. laypee Infratech Ltd in CA No.223/ALD/2018
dated 24,05.2019 which went up to the highest court of the land
and not disturbed. Be that as it may, the decision of the Hon'ble
Supreme Court laii down In Swiss Ribbon's case ang followad in
Jaypee Infratech iimited’s case by a reference Bench of this
Tribunal namely NCLY, and subsequently followed up with the
Amendment Act of 2019 passed thereafter has nol in any way
waterad down in any manner the high threshold limit of voting
share of 90% of the Col fixed under Section 12A of IBL, 2016 o
be obtained, i.e. requiting almest ail financial creditors, in the
instant case the Operstiona! Creditors according to the IRPin the
absence of any financial creditors, to have to put their heads
together to allow such withdrawal ipso factebecomes 2 sine Quo

i,

11. This precisely is the challenge mounted by My, Sree
Sankeswara Foundations and Investmants and Mr. P, Velmurugan,
claiming to be MNnancial cediters who were not allowed o
particpate and vote as required under the provisions of 1BC, 2016
with former's cialm being admitted and aliowed to participate in the
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1% COC heid on 19.12.2019, however the latier's daim still not
admitted at ail. In relation to  M/s. Gurudev Foundations Pvt. Lid,
though initially the cialm belng admitted as an aperational creditors
claim, however at the insistence of AP being changed to that of a

financlal creditors claim but however, not allewed to participate in
the 2™ COC where the decision to withdraw was taken by the
operational creditors. Even if the premise of the IRP is accapted in
view of the daim being admitted, it is the contention of Mys,
Gurudev Foundations Ltd that if it js trested as an Operational
Creditor since it is having in excess of 10% of the aggregate of the
dues owed by the Corporate Debtomotice of the mestings was
required Lo be given to it in terms of Section 24( I¥c) of IBL, 2016
in case the COC comprised of only Financial Creditors, even though
it may not have the right to vote: at the least to attend. However,
éven according to the IRP the 2™ COC consisting only of
operational creditars, it is the contention of M/s.Gurudey
Foundations Ltd that it is entitled to participate and vote in the

meetings.

12, Referring to the provisions in relation to the constitution of
the COC ynder IBC, 2016, Section 21{1) of the Code provides upon

gdatermination of the financlal position after collation of all claims

25 af 48



received against the Corporate Dehtor the IRP shall constitute the

COC and in terms of Secuon 2y on é‘hau comprise of all the
financlal creditors of the corporate debtor. As per the provise 10
Section 21{(2), in cass the financial creditor happenad to be a
related party of the corporate debior it shail not have any right of

entation, participation or voling in & meeting of COC. In the

ahsence of any financial creditor(s) in relation 10 2 corporate

Cection 24(8) of the Lode contempiates the COC

debtor, provise to
ved in such manner as may be specified. 1BBI, being

RS

to be
the Regulator has framed regulations to meet such an eventuality
in terms of Reguiation 16 of Insoivency and Bankruptcy Board of
India(Insoivency Resolution process of Corporate  Persons)
Regulations, 2016 for brevity hereinafter called as IRCP Raeguiations

which reads as follows!

{1) Where the corporate detstor has no financlal debl
or where all finandal creditors are related parties of
the corparate debtor, the cormmitiee shall be sef up In
accordance with this Regulation.

{2} The committes formec ynder this Regulation shall
sansist of members as under -
{a) elghteen largest aperational grediors by value:

Provided that if the number of operational creditors s
tens than eighteen, the cymimities shall include all
such pperational creditors;
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[b) one representative slected by sl workmen other
than rhose workman included under sub-clause (a);
and

{c} one representative elected by all employees other
than thogse émmw&s mm under sub-ctause {a).

{3} A member of the committes formed under this
Regulation shall have vating rights in m&tﬁm of the
debt due to such craditor or debt represented by such
representative, as the case may be, to th:: W delt.

Explasation ~ For the purposes of this sub-regulation,
‘atal debt” 15 the sum of-
{8} the smount of debt due to the creditors

listed in sub-regulation 2{a);

{b) the smount of the aggregate debt due to
workmen under sub-reguiation 2{b}; ana

(¢} the amount of the aggregate debt due Lo
employees under sub-regulation 2(c).

(4) A committee formed under
members shall have tﬁn& same right
ang obligations as a comunit “ ﬂnam:iat
craditors and its memhem as the case may be.

13,  Going further, in ralation to the constitution of the COC and
s meetings, Regulation 17{1) and 17{2) of IRCP Regulations
requires the IRP o file a report of the constitution of the COC
within the time prescribed therein after verification of clalms and 1o
hold the 1¥ COC meeting within 7 days of filing the report. In terms
of Regulation 19{1) of IRCP Regulations, notice of the meetings of
the COC is required io be given to every participant as prescribed
thereunder {emphasis supplied) which includes all the meetings of

the COC. Regulation 30A of IRCE Regulations lays down the

procedure as to the mode and manner in which the withdrawal
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anolication is to be made [n terms of Section 124 of the Code to

tnis Tribunal, peing the adjudicating agtirority.

14. Now looking into the pleadings and averments made by the
respective parties it is evident that in relation to the constitution of
the COC and the report filed by the IRP before this Tribunal with a
view o mrtain the compliance by the IRP with respect to the

_ CIRP process

[30 A. Withdrawal of application.

(1} An spplicetion for withdrawal under section 124
shat he submitted o the interm resoiution
profesdonal or the resalution professional, as the case
may be, in Form FA of the Schedule before issue of
invitation for expression of interest under regiutation
364

(2) The appilestion In sub-regulation (1} shall be
accompanied by a bank guarsniee towards estimated
cost incurred for purposes of clauses (¢} and {d) of
regulation 31 1 the date of application.

{3) The cormittee shall consider the application made
under sub-reguletion (1} within seven days of its
constitution or seven days of receipt of the
application, whichever is later.

(43 where the application ls approved by the
committee with ninety percant voling share, thea
resolution professional shall submit the application

under sub-reguiation (1) ko the Adgiudicating dutharity

on behalf of the apphicant, within three dsys of such

approval,

(5) The Adjudicating Authority may, Dy order, approve
the application submitted under sub-reguiation (4).1

" under IBC, 2016 read with IRCP Regulations, 2016.
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15, With the above composition of members, the 1" COC seems
to have been held as reflectes from the munutes of the COC
mesting held on 19.12.2019 which ultimately came to an end

hecause of disturbance by the members based on the insistence of

the IRP that the Section 12A withdrawal is to be considered as the
Main Agenda which according to him is to get precedence in view of
the order of this Tribunal passed on 11.12.2019 in aMiscellaneous
Application filed in MA No.1505 of 019 even before the
constitution of the COC cannotbe made at the instance of the
aperational crediter who initiated the proceedings in the Arst place .
We fully understand that the IRP is required to act under immense
time pressure as the 1® COC is requirad to be completed within a
period of 30 days and within which he has o perform the dulles as
provided of him under 1BC, 2016 nchuding those prescribed ynder
cection 18 of the Cade, for ail of which co-operation of the
Corporate Debtor and its personnel as well as the claimants who
have lodged their claims are required,ali of which are taken for

granted being an ideal situation contemplated under the law,

however experiences with the implementation of the law suggests
that the conditions are noet 5o idealistic ag invariably the TRP ig not

even being handed over with the books of accounts and racords of

. a porporate deblor by its management and personngl, izave alone

#

3o of 459




taking possession of the assets, which leads the IRP to dassify the
clgims in acoordance with documents filed In support of the claim
by the creditors and of his best estimate. A combined reading of

Regulation 7 to Regulation 14 falling under Chapter IV of IRCP

Regulations, 2016 dealing with proof of daims makes this position

clear, particutarty in reiation [0 the role of IRPs and the claimants
Reguiation 14, 12 amd Regulation 14 of the TRCP Regulations, 2016

which for ready reference are extracted below: -

10. Substantiation of claims. The interim resolution

sy Be, may call for such other evidence or
clarification &5 he deeams it from 3 cregitor for
substantiating the whole or part of its claim,

& m

12. Submission of proof of claims.

{1} Subject to sub-regulation (2}, a creditor shall
submit Tclialm with proof] on or before the last date
mantioned In the public annpuncement.

[{2} A crediter, who feils to submit clalm with proof
within the Wne stipulsted in the public announcement,
may submit the cialm with proof o the interim
resoiution professlonal or the resolution professional,
a5 the case may be, an or before the ninetieth day of
the insolvency commencement dale. |

{3} Where the creditor In sub-regulation (2) is [a
financial craditor under regulation 8], R shall be
included in the committes from the date of admigsion
of such claim:

Provided that such Inclusion shall not affect the

vadidity of any decision taken by the committee prior
to such inglusion,

L33 £ F & 2
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14, Determination of amount of claim.

(1) Where the ampunt claimed by o ooditor Is not
precise due to any contingency or other reason, the
Er‘:m'%m ragsiution professional or the resolution
professional, as the case may be, shall make the best
of the amourk of the clalm based on the
e avatiable with i,

{2} ”fhe imm resoiution  professional w the

o T b s S b comes s
16, A combined reading of the above regulabons cearly brings
forth to light that In refation to the constitution of the COC, the
constitution is liable to be modified where under Regulation 12 of
IRCP Regulations, 2016if at the time of submission of 2 claim is not
substantiated by documents as requirad 1o be made by the IRF, but
however the same Is provided to the satisfaction of the IRP in
relation to the clairm within a period of 80 days and thereby being
classified as a crediter who can forin part of the COC on and from
the said date. This act of the IRP necassarily results in the change
in the constitution of the OGC. It is also required to be seen that
under Regulation 14(1) as extragted above, again there 1S a scope
for change in the constitution of the COC, if the IRP according to his
best estimate comes to a decision that 3 particilor claimant can be
admitted to tha COC, but subsequently upon obtaining additional
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information, which rmay come from any source, shall revise the
armounts of claim admitted including the estimates of ciaim as soon
as practicable, The power of revision provided tw the IRP/RP it
must be noted is fiot only confined when the claim came {0 be
4 on best estimate as provided undar Ragulation 14(1);, but

is aleo avaliable w daims admitted even other wise as well, o8 the
sarrny which has been used In Regulation 14{2} is to the effect that
“ghall revise the amounts, including the estimates of claim
made under sub-reguiation(1)” . Thus fraen the above
regulations it 15 seen that the IRP is having & power to re-constitute
the COC based on his decislons, including by way of addition of
claims as wall as by revision of daims admitted previously based on
additional information thereby connoting that he has the power Lo
revice the clalmant from one class to another class for e.g.) from a
financisl creditor as originally admitted to an Operational creditor or
vice versa or everl based on bonafide additional information
thereby resulting in complete exclusion of a cdaim previously
admitted and the claim forming part of the COC, be it as a financial

creditor or as an oparational creditor.

17. Thus from the combined reading of the Regulations contained
' _i#?art v of [RCP Regulations, 2016 as well as the forms presoribed
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thereunder, It is seen thet while the onus Is placed upon the

cisimans, rrespective of the category under which thew claim may
fall, & full ang compiste disclosure of the daim is required to be
made and in Hs absence, the IRP may awalt for the claimant to
satisfy with sufficient documents ard prool in relation to the claim
s0 made or to admit the caim according to his best estimate and
pon additional information made available, revise the claim so
admitted, which can alse inciude the negastion of the claim,
However, in case of excusion or revision of the claim to the
detriment of the daimant such revision canpot be made without
due notice o the claimant who Is prejudiced taking Iinto
consideration the weall sstablished principles of natural justice
appiicabie to all suthorities, including the 1RPs/RPs who are to be
consigered as an officer of this Tribunsl and the exercise of such
power by the IRP/RP is to be based on reasonable and credible

infarmation and not based on surmises and mere hearsays.,

18. Having considered the provisions of IBC, 2016 as weil IRCP
Regulations, 2016 as well as testing the agtions of the [RP in

relstion to the clalmants who stood excluded from the COC, namealy

the 2™ COC, we return the following findings: -
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M /5. Sroo Bankoeswars Foundations and Investmants: -

Irt relation to the above claimant it is to be noted that the IRP
based on the claim made in Form C as a financlal creditor has

chosen to admit it as a financial creditor and has 8iso alowel
i to participate in the 1% COC meeting held on 19.12.2019 a8
such. However upon the decisions made avallable when it
transpired during the course of submissions made before this
Tribunal in MA.NU, 1505/2019, it has come to the knowledge
of tha IRP that the claim made by the above said entity as an
‘pperational crediter’ stood rejected by Bench I of Chennai
Bench of this Tribunal vide order dated 01.04,.2019 in its own
matter against the corporate debtor herein in 1BA/236/2019
ard the material portion of the sald order reads as follows

after disciussion of facts:-

N W R R B

4, On reading the averments and hearing the
subsnissions of elther side, we are given to understand
that &t s an agresmaent entered into between the
parties for development of a proparty way back in the
year 1012, not falling under any of the kinds of debt
definert u/s clause 21 of section 5 of the Code,
therefore it cannot he treated as “creditor-debtor”
relationzhly  between the parties and this Joint
Development Agreement op way indicates that the
applicant is entitied to a clalm against the developer
faling within the purview of “pperstional credit”,
hence Forth we are of the soncidered view that no
debt payable to the appiicant Is In existence.
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3. Another supplegmentery polat s, this Joint
Ceveloprment Agreement was executed in the year
2012, over singe no  scknowledgement from  the
developer side disclosing that the developer is under
obligation to pay to the opplicant until before
04.65.2018, since there is no acknowledgement within
three years from the date of sgreerment, this clalm i
otherwise also barred by Bealtation whereby this
Company Agplication s heretyy  dismissed as

-

s

WRREEVEE PR R R EREE R R

5

Aggrisved by the above said findings by this Tribunai,
an appeal it is seen as had baen preferred by the said
entity in Company Appeal (AT} (Insolvency) No.515 of
2019 which siso came 1o be dismissed by the Hon'ble
MCLAT and while reiscting the appeal with the following
findings, i.e.;

EEREREEHARERRF RS S

5. Having gone through the records and stand taken
By the Appellant, we hold that the Appeilant along
with Respondent {Corporate Debtor’} bad execubed
Jaint Development Agreement in the year 2012 for
copstruction of structure ang alletment o shiottees.
Bath of thern heing parties to 3 foint venture prodect,
we hold that the Appellant cannot clalm to be
*Operational Craditor as it does not refate to supply of
goods nor service rendered by the Appeflant. IF joint
vanture under asy setvice to the allottees and for that
40 poy sorvice tax it dees Aot mean that the parties of
the joint ventisre will render service to each other,

7, Therefore, we heid thet the Appellant is not an
Specational Creditos’. The application uader Sectfon 9
at the Instance of the Appeliant was not mainteinable
ang the same has been rightly rejected by the
B R T
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Even though during the course of the arguments a feeble
attempt was made by the Learned Counsel for the applicant

in MA.N0.68 of 2020 that the apped
appeal has nat dealt with the aspect of limitation being ane of
the grounds on which this Tribunal sought to dismiss the
claim, however it must be noted that while dealing with an
appeal it is not required to deal with each and avery aspect of
the order before it In appeal and once it has confirmed the
Findings of this Tribunal the order of this Tribunal becomes
final, however subject to appeal as provided In IBC, 2016
before the Hon'ble Supreme Court, No material has been
placed on record o demenstrate that an appesl s pending
before the order of the Hom'ble NCLAT and in the
circumstances the aspect of limitation dealt with by this
Tribunal as a qround for rejection stands as sych yndisturbed.
If that were sa, once a finding has: been retumed by this
Tribunal on the ground that the “debt’ is barred by timitation
then irrespective of the nature of debt, whether it be
‘financial debt’ or operstional debt, the finding holds s
nosition and in the circumstances the exclusion of M/
SresSankeswara Foundations and Investmants from the 2%

Cods by the [RP, even though  admitted and sllowed to
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i)

participate in the 1% COC cannot be questioned in light of

Regulation 19 of JRCP Reqguiations, 2016,
Gurudev Foundations Limited:-

In relation to the above entity it is seen that the ciaim
orginally had been fieg In Furm B as an Qperational
Creditor’ with the IRP, Even though the daim it seen to have
beer admitted as such, from the report of the constitution of
the COC as extracted in paragraph 14 sunra filed by the [IRP
before this Tribunal, the IRP had made an observation as
reflected in the “remarks’ column of the sald report had
remarkad that Gurudev Foundations Limited is required fo be
congidered as a " Finenclal Creditor’. Following it up with it is
the averment of the sald entity that the IRP directed it 1o file
as a fimancisl creditor’ which was also complied with, Be
that as It may, in view of the decision rendered by the
Hon'ble NCLAT that transactions in reilafion to jeint venture
develgpment agreement cannot be  oonsldered as  an
‘operatonal debt, and hence the caim as preferred by
Gurudev Foundations Lid will not form part of the COC
exclusively constituted with the operational creditors when
the resoiution was passed in the 2™ COC held on 14.01.2020.
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iii) Kanchanjangs Securities Company Pvt.itd :-

In relation o the above sald entity the claim sesms to have
been filed only in Form F before the IRP. However the IRP
of the COC hes
chosen o remark the above sald entity as a financial creditor,

while filing the report about the constitution

The name of Kanchanjanga Securities Company Pelltd, even
though does not figure in the 2™ COC meeting held on
14.01.2020, even though having been aliowed to participate
by the IRF In the 1™ COC heid on 16.12.2019 has chosen to
raise grievance helatedly about not being allowed to
participate in the 2™ COC only by way a2 memo and not by way
of any formal application and in the circumstances this

Tribunal is not required to dwell in relation to the said entity.

in any case further in relation to all the above three entities,
namaly M/s. Sree Sankeswara Foundations and
Investments, Gurudev FoundationsLimitad and
Kanchanjanga Securities Company Pvi, Ltd, the IRP had
chosen not to aliow them to participate in the 2™ COC meeting
based on the sbove grounds and additionally having come to
the concluston that each of them is a " related party’ taking

into considerotion the ioing devolopment agreement enfered
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into by each of them with the Corpurate Debtor in refation to
the lanced properties. In order to come o above conciusion
the IRP seeks to rely on the order passed by this Tribunal in
Anandram's case in the declsion rendered by this Bench in
MA.589/2019 In CR/GDINCHYI01IT In the matter of M/Ss.
Asset Reconstruction Cempany (India} Limited
VersusMr. Gopal Krishna Raju and Ors. on 05.03.2019
whereln, under similar cireumstances while considering a joint
development soreement as between the Corporate Debtor and
one of the claimants therein which was opposed by ihe
applicant in the abovesaid MAS569/201% , this Bench 1 of
Chennai Bench had come to a conclusion that they are to be
treated as ‘partners' and thereby a related party Falling within
the confines of definition of a reates party under Seclion
5(24) of 1BC, 2016 and we are equally persuaded by the
declsion and if all the above three parties, namely M/s, Srea
Sankeswara Foundations and Investments, Gurudey
Foundationstimited and Kanchanjanga Secyrities Company
Pvt.ltd are to be trested as 2 related party’ cannot be
allowed either to be represented, participate or vote in a
be it a COC consisting of financial creditors

meeting of COC

or operational crediters as the case may be taking Into
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Tw

consideration the 1% provigso to Sarction 21 of IBC, 2016 read

with Regulation 16(4) of IRCF Regulations, 2016,

This Tribunal is now confronted to deal with only the opposktion
a5 ralsed by a Home Buyer opposing the application seeking

for withdrawa!, namely one Mr P. Velmurugan. In his casa it is

vhe submission of the Ld. RP that the claim s vet to be

admitted inter alia as additional documents have been sought

for and iack of disciosures in the claim form submitted and in
the circumstances cannot be treated as a part of the COLC.

From the facts disciosed in the application filed by Mr. P,

Velmurigan in MA No,1428 of 2019along with the response of

the IRFP, in totality it is seen that there has been a sguabbling
going on betwsen him and the corporate debtor and it is the
contentisn of the corporate debtor that despite possession
beiny offered the same is not being taken up. Further counter
claims are aiso being raised against the sald applicant. In view
of summary jurisdiction we gre not jn 2 position to deal with
the ctalm based on limited disclosure. In any case the claim Is
pending admission by the IRP, the applicant-home buyer
cannot seek to thwart the withdrawal of an application llied

under Section 12A of IBC, 2016, The applicant s always at
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ltherty o approach this Tribunal with his daim independently if

reguired or (0 S8ek recourse elsewhere. In any case by virtue
of & cleim in refation to & parteular project of the Corporate
Debtor, the spplicant cannot seek to bring the Corporste
Debtor to Instivency, being the effort made by the appilcant
by insisting that based on his dalm, in any case vet to be
admittad in view of non comnpllance with the reguirements of
IRP to establish the claim, the CIRP should not allowed to be
withdrawn, In this connection reference to the recent decision
passed by the Hon'ble NCLAT and aiso referring to the
judgement of Hon'bie Supreme Court In Its sweep is material,
namely Flat Buyers Association Winter Hills - 77,
Gurgaon -V$- Umang Reaitech Pvt. Ltd through IRP

&0Ors. to the following effect: -

21, In Corporate Insoivency R&mwﬁm Frocess against 4
real estate, i alfstiees (Financial Crdditors) or Financial
Institiutions/Banrks  {ther Financial Creditors] o
Operational Creaitors of one profect initisted Corporate
Insofvency HesoluBion Frocess against the Corporste
Debtor (real estate W% it s confined o the
particular project, it cannot any other profect{s) of
the same real estate company (Corporate Deblor) in
other places where separate planis) are approved by
diffarent authorities, land and its cwner may be different
and mainly the affottees (financial creditors), Financial
institutions tfinancial creditors, operalional creditors are
different for such sepgrate project.. Therefore, all the
assot of the cormpany (Corporete Debinr) are not to be
maximized. The asset of the cowipany (Corporate Debtor
-~ real eshate) of thet pertictlar project i to be
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maximized for balancing the creditors such as allottees,
financiy! meblutons and gperationsl creditors of that
particular  project.  Corporale &WW gemm
Process should be project basis, as per approved y
the Competent Authority. Any other aﬁaﬂm (ﬁnanciaé
creditors) or Anandial instifutions/ banks (other finsnclal
creditors) or aperational Creditors M mtﬁer mject m&wﬁ
file & claim before the [nterin Resoluton P fonat af
Gther project @d sich olaim mmt be mmswma

Lo, we hold that Corporats Inwfmcy ﬂmﬂ:ﬁm
Process against & real eslate company WD
Debtor) Is limited 1o & profect at per appmvﬁd aj@ﬁ &y
the Campetent Authority ard not other projects which
are separste 2t other plsces for which separate plaris
spproved, For example - In this case the Winter Hilf ~ 77
Gurgaon Project of the 'Corporate Debter’ has been plece
of Corporate Insolvency Resolution Process. If the same
real estate company {Corporate Debtar hevein) has any
other peoject in another town such as Delh or Kevala o
Mumbai, they cannot be clubbed together nor the asset
of the Corporate Debtor (Company) for such other
projects can he maximised '

27 Further, & ‘Seciwred Creditor’ such &5 ‘financial
inssitutions/ banks’, cannot be provided with the assel
{Bat/apartment] by preference over the alictiees
{Hinsecurad Sinancial Creditors) for whom the project has
been approved, Their ofaims are o be satisfied by
providing the flat/apartment. While salisfying the
aflottees, one or other afipttee may agree o opt for
another ﬁgtﬁamﬁmmt or onp towar or other tower if not
afiotted o any other. Tn such case thelr agresments can
ba modified by the Interim Resolution Professional/
Resalution Professional with the counter signature of the
Promoter and the alottees, so that the alloitees
(Anancial creditors), who are on rent or pﬂ}rffrg interest
to banks may ke to get earlier possession and are
relieved from paying resd or interest to &ka

33. There may be some allottees who may ask for
refung, But that prayer W be allowed by the
Adfudicating Authority (Nationsl Company Law Tribunal)
ar by this Appeliate Tribunal in view of the dedsion of
the Hon'dle Supreme court in “Pioneer Urban Land
and Infrastructure Limited &Anr. v. Union of Indie
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&0rs.~ (2019) SCC Online SC 1605", wherein the
Horr'bie Supreme Court ofiserved as follows; -

TEY. It can thus be sean that just as information Ltilities
provide the kind of informmation as to defauit that banks
amgf Bnandclai Institutions are provided under Sections
218 to 216 of ti?:ﬁs {inde read with Regulations 28 ang 27
of the Insofvency and Bankruptcey Board of Indiz
g’ Imam Uﬁﬁ%&eﬁ} Regquistions, 2017, aflottess of reaf
JETE fan oame armind with the seme king of
mmmm! this time provided by the prompter or el
estate devoloper liself, on Ghe bavs of wirch, prime facke
at Jeast, a4 “defauit”™ relating o amouwits due snd payable

o e aboltee is made out in an aopplication under

Section 7 of the Code. We may menticnt here that once
this pritna facle case is made out; the burden shifts on
the prommoter/real estaie eveloper to point oul In their
reply and bt the hbearing before the NCLT, that the
affoltee is Mmself 3 defauiper snd would, mmm on &
redading of e sgreement aixd the applicable RERA Rules
and Reguialions, not be entitied to any relief Including
payment of compensation andfor refund, entaifing &
disissal of the said apphication. At this stage ailso, 1 is
impertant to point out, in answer o the arguments made
by the Petitioners, that under Section 65 of the Code
the resl estste developer can also point out that the
Insolvency resolution process under the Code has been
invoked Frauduwlently, with malicious intent, or for any
purpose other thar the resoiution of insolfvency. This te

mai estate developer may do by pointing out, far

exdmple, that the alloftee who has wnovked st the doors
ﬁf the NCLT is & speculative investor and not a person
who (s genwinely  interested  In purchasiig &
flatfapartment. They can alwo point out that in 3 read
estate market which is falfing, the afiotrees does not, in
fact, want fto go ahead with ite obligation to take
possession of the fat/apartment under RERA, but wants
to jurnp ship and really get back, by way of thir coevcive
measure, monies srexdy paid by it Given the above, it
is olear thot It is very difficuit v scoede fo the
Fetitloners’ contontion thel a wholly one-sided and futile
hearing will take place before the NCLT by trigger-hapay
witotbess whn wowld be able (o ignite the prooess of
removal of the management of the real estate project
andfor lead the corporate gabltor to s deatt.
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Thus, in relation to an yet to be admitted and as yet not being
part of the {:&:}Cthe appiicam*ciaimaﬂt cannot seek to oppose the
resolution of withdrawal as passed by the COC unanimously seeking
for withdrawal under Section 124 of 18L, 2016,

19, Ignoring all of the above objections as raised by the objectors,
it is required to be noted that even before the constitution of the
COC an application In MA.1505 of 2019 had been filed before this
Tribunal at the iostance of a compromise arrived at between the
oparational creditor who in the first instance initiated the main (P
and based on which the CIRP was initiated in relation to the
Corporate Debtor. However, at the said stage of the withdrawal it
was not permitted in view of the reasons stated in the order passed
by this Tribunai on 11.12.2019 based on the order of this Tribunal
rendered on the even date in MA/1325/2019 in IBA/220 of 2019, In
hird sight as the said order dated 11.12.3019 had been averruled
by the Hor'ble NCLAT in Company Appeal (AT) (Insolvency} No.& of
20 dated 29.01.2020 and alse gaining wisdom from the
subsequent decisions rendered by the Hon'ble NCALT In relation to
exercise of inherent powers under Rule 11 of NCT Rules, 2016/
Section 124 of [BC, 2016 35 the case may be it is seen that the

Mon'ble NCLAT had adopted a liberal approach which 1S
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gemonstrated in the judgements rendered by it in Dhiraj Prabhu
Vs. Rajeev Shetty & Anr, Company Appeal (AT} (Insoivency)
1501 of 2019 which as follows:-

5 In the meantime, in wiew of the vacation of the

interin orger, (fe 'Committee of Creditors” was formaily

constifuted on dih February, 2000 and waos bformed on
m ﬁ&bmam 4020 o the Adﬁ:dmmq ﬁmﬁty amf b,r

~ ; PVt LiD. SADY Vs, Um’!}ﬂ af
}nd&a &ﬁﬁm 2019 ﬂﬁ‘C Online 5C 737, this Appeilate
Tribianal can exercise inherent powers urder Ruls 11 of
the NKational Company law Appeliabe Tribunal Rules,
2016 acospting the setthament pid thereby o aliow the
Respondent to withylraw the application under Section §
as m;md‘ for, but technioally constistion of

rrErrT of Creditors” wag intimates on the same oate
ie, 5&4 February, 2020, the day the parties reached the
sedifemernt,

A As we fird that the garlies have besn negotiating and
slmost reached @ foal settlement and on merit the
Appeflant has also raised certain issues, taking into
considaration  that the “Cormporate Debtor s an
infrastructure MHousing Company oo which 3 large
number of alloltess are deperdent amd if the ‘Corporate
Debtar’ goes on Corpprate  Insodvency Hesolution
Prociess’, then R roay deddy  the rompletion, we In
exercise of powers conferred under Rule 11 of the
Mﬁﬁﬁﬂa} Compasy Law Appaliate Tribunal Rules, 2016
scoapt the settlement reached between the parties and
mw Mr, Rafeev Shetty to withdraw the application
under Section 4.

20, However in the instant case I i3 t0 be seen that the
Corporate Debtor who is alss engaged in the real estate sactor and
as compared to the facts in Company Appeai (AT} (Insclvency)

1501 of 2019 5 better placed herein as even before the
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censtitution of the £OC, an spplication seeking for withdrawal had

been fled In MA.NG.1505 of 2019, In the cdroumstances in the

fitness of things and aiso taking into consideration the decision
the COC in s 2 meeting held on 14.01.2020 wherein the

of the OOC and after the IRP had rightly excluded exercising his

power of revision as contained in Chapter IV of 1RCP Regulations,

2016 after due intimation to the partias concerned about his
sbjections in they belng included in the COC, application in
MASG 72020 had been moved ard in view of the detailed reasoning
given abuve in the earler paragraphs, the MA/MG7/2020 stands
allowed, while all the other applications, namely MA/82/ 2020,
MA/GS/202G, MAMU/I020 and Wi’ir&&&i}g are dismissed

however without costs.

21. From the facts as disclosed in the application, it can be
discerned that the IRP peing not sure about the classification as
required to he done under the provisions of IBC, 2016 read with
attendant regutations, had been vacillating without understanding
the provisions of JBC, 2016 with regard to classification of creditors
as disclosed In the constibution of Committee of Craditors filed by

the IRP itself aliowling different types of creditors ta be part of the
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CoC, as evident from the 1% CoC held on 19.12.2018 and the initial
clagsification and subsegquent change, which iead m the other
applicants filing thest applications before this Tribunal, challenging
the action of the IRF and the decision made In the 2™ CoC held on
14,01.2020. In connection with the nefficlent function of the
IRP/RP/Liguidator, # s worthwhile te recollect the Report of the
Bankruptcy Law Reforms Committes Volume 1, Rational and
Design, 2015 , more particularly Chapter 4.4
The role of the IPs Iz thus vital to the efficient apeyation of the
insolvency and Lankruptcy resolution process. A well tunctioning
system: of resolution driven by the IPs enables the adjudicator to
detegate more and more powers and duties to the professionale.
This crestes the positive externality of better wtilization of Jedioal
time. The worse the performance of IPs, the more the ad Hadicator
may need o persorially supervise the process, which in turmn My
cause Inardinete delays. Consumers it a well functioning market for
iP5 gre Bkely o have greater trust i the overall nsoivency
resofution system. On the other hand, poor quality, services and
recurring instances of malpractice and fraud, erode consumer trust,
it is needless to say that the IR is not only required to act in
accordance with law but also seen to have acted in accordance in

faw.

22. Since Form FA has also been filed vide filing dated 28
danuary 2020 having Diary No.624 of 2020 and as the foes and

xts of the IRP has been fully provided for to his satisfaction, no
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specific order is necessary in this regard. In the circumslances
CIRP Initiated by thig Tribunal vide order dabted 13.11.2019 stands

withdrawn, the powers of the Board of Directors which stood

suspended is restored and the management and affairs of the
Corporate Debtor is directed to be handed over to them by the IRP
including the possession and contral of books and assets of the
jod, This order

Corporate Debtor, if any taken during the CIRP pet
disposes of all the applications as above and any interim orders
passed during the CIRF by this Tribunal also stands vacated in view

of the withdrawal of the CIRP.

o

-$D- -SD-
(ANIL KUMAR B) {R..VAMDH#MN)
MEMBER (TECHNICAL) MEMBER (JUDICIAL)
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