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IN THE NATIONAL COMPANY LAW TRIBUNAL
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C.P. No. 2831/1&B/2019

ORDER

1. This company Petition is filed by Flipspaces Technology Labs Private
Limited (hereinafter called "Petitioner") seeking to set in motion the Corporate
Insolvency Resolution Process (CIRP) against Krishna Developers Private
Limited (hereinafter called "Corporate Debtor") alleging that the Corporate
Debtor committed a default in making payment to the extent of Rs. 42,56,382/-
which is inclusive of the interest of Rs. 11,56,206/- @ 24% per annum of delayed
payment, by invoking the provisions of Section 8 and 9 of the Insolvency &
Bankruptcy Code (hereinafter called "Code™) read with Rule 5 and 6 of
Insolvency & Bankruptcy (Application to Adjudicating Authority) Rules, 2016.

2. The Petition reveals that the Petitioner and the Corporate Debtor entered
into a Design and Development Agreement dated 21.03.2017, wherein the
Corporate Debtor has availed the services of the petitioner, in providing interior

decoration work and civil construction work for the corporate debtor.

3. The Petitioner has raised invoices dated 09.11.2017, 17.01.2018,
23.01.2018, 28.02.2018 and 26.03.2018 to the Corporate Debtor, for the executed
work as per the terms of the agreement. Copy of the Agreement and the Invoices

are annexed to the Petition.

4. Pursuant to the said invoices, on 31.01.2018 a part payment amounting to
Rs. 6,86,000/- was received by the Petitioner.

5. The Petitioner sent several reminders for the outstanding amount. Despite

several requests made by the Petitioner, the Corporate Debtor failed to clear its
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dues. Thus, on account of non-payment of outstanding dues, on 27.03.2019, the

Petitioner issued a Demand Notice, under Section 8 of the Code.

6. On 27.03.2019 a notice was sent in Form 3 via, email and by registered
post A.D. receipts on the registered office address of the Corporate Debtor, but

the same was returned with the remark “item on hold”.

7. The Corporate Debtor, on 27.04.2019 replied to the demand notice. Since
the reply to notice was not within the time prescribed under Section 8(2) of the
IBC, therefore the petition under Section 9 of the Insolvency and Bankruptcy
Code, 2016 was filled on 25.07.20109.

8. The Corporate Debtor filed a detailed reply opposing the admission of the

above Company Petition on various grounds, more particularly, on the ground of

pre-existing disputes between the parties. The contentions of the Corporate
Debtor are as follows:

()  The Corporate Debtor submits that the Petitioner has entered into

the said agreement on 21.03.2017 for a total agreed value of Rs.

90,00,000/- exclusive of taxes. The Petitioner and the Corporate

Debtor has mutually agreed on the stages of payment in the

following manner —

Advance Date % of Total value (in
INR)
1t Advance Day 0 (09-05-2017) |30% amounting to

Rs. 27,00,000/-

2"d Retention Amount | Day 06 (15-05-2017) | 10% amounting to
(RA) Rs. 9,00,000/-




(1)

(1)

(V)
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39 RA Day 11 (26-05-2017) | 25% amounting to
Rs. 22,50,000/-

4" RA Day 24 (19-06-2017) | 25% amounting to
Rs. 22,50,000/-

5% RA 180 days post|10% amounting to
handover Rs. 9,00,000/-

The Corporate Debtor submits that the Petitioner has failed to
handover the premises within the stipulated period of 55 days (7
days mobilization + 48 days project duration) from the date of first
advance by the Corporate Debtor, i.e. 09.05.2017. Thus, causing

breach of the said agreement.

The Corporate Debtor further submits that, it was agreed between
the Corporate Debtor and the Petitioner, that the Petitioner shall
perform the services with the highest standard of professional and
ethical competence and integrity. Failure to comply with the agreed
terms, of handing over the premises as per the Corporate Debtor’s
satisfaction within stipulated time, shall attract penalty. However,
there was a delay of about 30 days and the services rendered by the
Petitioner were not satisfactory in nature and the same has been
conveyed through the emails, annexed to the company petition. The
Petitioner has admitted the delay vide Email, dated 11.01.2018.

It is submitted that the Corporate Debtor has made the following

payments to the Petitioner.
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IN THE NATIONAL COMPANY LAW TRIBUNAL
COURT No. V, MUMBAI BENCH
C.P. No. 2831/1&B/2019

Sr. no. Date Amount in
Rs.

1 08.04.2017 | 25,00,000/-
2 17.04.2017 | 10,00,000/-
3 26.04.2017 | 20,00,000/-
4 13.06.2017 | 5,00,000/-
5 21.06.2017 | 25,00,000/-
6 29.01.2018 | 7,00,000/-

Total 92,00,000/-

It is further submitted that despite making timely payments, the
Petitioner has not raised any bill in lieu of its work done. The
Petitioner was well aware of the fact, that it has not handed over the
premises to the Corporate Debtor in a satisfactory level, leaving the
project half way, which was ultimately completed by the Corporate
Debtor. If any amount incurred by the Petitioner towards the
repairs, the same was due to its own fault for which the Corporate

Debtor is not liable to pay.

Corporate Debtor submits that the Petitioner has failed and
neglected to comply with its part of obligations, by not completing
the agreed work in a satisfactory manner due to which they had
suffer pecuniary losses. Hence, the Insolvency Petition, is legally
untenable and based on false and vexatious grounds, preposterous
in both letter and spirit, not binding upon the Corporate Debtor and

therefore required to be withdrawn.
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9. In view of the above contentions raised by the Corporate Debtor, the issue
that arise for consideration is:

Whether there are pre-existing disputes between the parties?

10. The Operational Creditor himself has annexed certain emails, to his
company petition covering from page nos. 59 to 70, 104 to 115 and 128 to 147
which will clinch the issue of pre-existing disputes. It is important to look at the

following emails for the sake of clarity and appreciation.
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2y Support
H Sarthak,

Kindly be in

s s very embarrassing

Indly took into

ianks & Regards,
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Regards,

On Mon, 8 Jan 2018 at 5:14 PM Vika
Dear Moin,

Gentle reminder on
but we are not ]

out of which we have only receiveq gg lacs so £ : ’

5o total outstanding amount is close ¢ 50 lacs

gequest you to clear the pending amount (ex
Cept retention)
asap

Also PCC and carpet have been frequent com
that we can resolve the same once ang for
jacs on PCC and Carpet. It will be a hy

\plaints from cl:ent the
8 :
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; ed , we have aligned Electric :
As discuss e e PCCLaI a'r:d Chair vendors for rectificati
0 work, on, me i
,mount s » Meanwhile please proc i
¢ ess this

@ Anuj: Apology for being a little rude the other da
understand what we are going through. '

pocket. 1
3. penalty hit is huge enough to make this project a loss m

4. Cash flow got impacted significantly,
complete work worth 1.3 cr

aking affair overall.
Youare only looking at 85 lacs which you have paid, but we have

After all this I am still willing to rectify all the issues at site and | will be there to rectify things in future as well
Just need your support towards payment. Every single client is important to us also.

Looking forward to your co-operation and apology once again :)

Regards,

Warm Regards,

Vikash Anand
Director

Flipspacesvr| www.facebook.com/iamgloob

iy Fasliest Growing Interior Design Brand
ducty | Turnkey Projects | Technology

11. Itis very clear from the above referred emails, that there is a dispute even
before the issuance of the Demand notice dated 27.03.2019, by the Petitioner.
The Corporate Debtor in his reply to the Demand notice dated 27.04.2019 has
pointed out the delay in handing over the site in a satisfactory manner. The
Petitioner in the above emails has admitted to re-do and rectify the unsatisfactory
work. Thus, upon perusing the above emails exchanged between the parties, this
bench notes that both parties are in loggerheads much prior to issuing the demand
notice.

It is important to note here that the Operational Creditor has not filed any
Affidavit as prescribed under Section 9(3)(b) of the Code while filing the
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Company Petition under section 9 of the Code before this bench, stating that no
notice given by the Corporate Debtor relating to a dispute of the unpaid
Operational Debt, is in itself qualifies for the fact that the Petitioner is well aware

of the fact that there is a pre-existing dispute.

12. The Hon’ble Supreme Court in Mobilox Innovations Private Limited VS.
Kirusa Software Private Limited held that what the Adjudicating Authority is to
see at this stage is whether there is a plausible contention which requires further
investigation and that the “dispute” is not a patently feeble legal argument or an
assertion of fact unsupported by evidence. It is important to separate the grain
from the chaff and to reject a spurious defence which is mere bluster. However,
in doing so, the Court does not need to be satisfied that the defence is likely to
succeed. The Court does not at this stage examine the merits of the dispute except
to the extent indicated above. So long as a dispute truly exists in fact and is not
spurious, hypothetical or illusory, the adjudicating authority has to reject the
application.

Therefore, applying the above analogy laid down by the Hon’ble Supreme Court
to the present case on hand, this Bench has no option except to hold that there are
“pre-existing disputes” between the parties and there is no merit in the above
Company Petition and the above Company Petition deserves to be ‘dismissed’

on that score alone.

13.  Accordingly, the above petition is ‘dismissed” on the ground of “Pre-

existing disputes” between both the parties.

Sd/- Sd/-
ANURADHA SANJAY BHATIA H.V. SUBBA RAO
MEMBER (TECHNICAL) MEMBER (JUDICIAL)
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