IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH (COURT - II)

Item No. 207
IB-1133/ND/2020

IN THE MATTER OF:
M/s Clementia Mining Pvt. Ltd. ... Applicant/Petitioner

Under Section: 59 of IBC, 2016

Order delivered on 03.10.2024

CORAM:

SH. ASHOK KUMAR BHARDWAJ SH. SUBRATA KUMAR DASH
HON’BLE MEMBER (J) HON’BLE MEMBER (T)
PRESENT:

For the Applicant

For the Liquidator : Adv. R. Gayathri Manasa

Hearing Through: VC and Physical (Hybrid) Mode
ORDER

The present petition has been preferred under Section 59(7) of IBC, 2016. The

prayer made in the petition reads thus:-

“(A) To pass an order of dissolution of Company in Liquidation
under section 59(8) of the Insolvency and Bankruptcy Code,
2016.

(B) Direct the Registrar of Companies to change the status of
Company to dissolved.”

2. As can be seen from Section 59(3) of IBC, 2016, the voluntary
liquidation proceedings of a Corporate Person registered as a company should

meet the following conditions: -

“(a) a declaration from majority of the directors of the company
verified by an affidavit stating that —

(i) they have made a full inquiry into the affairs of the
company and they have formed an opinion that either the
company has no debt or that it will be able to pay its debts in full
from the proceeds of assets to be sold in the voluntary liquidation;
and

(ii) the company is not being liquidated to defraud any
person;

(b) the declaration under sub-clause (a) shall be accompanied
with the following documents, namely: -
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(i) audited financial statements and record of business
operations of the company for the previous two years or for the
period since its incorporation, whichever is later;

(ii) a report of the valuation of the assets of the company, if
any prepared by a registered valuer;

(c) within four weeks of a declaration under sub-clause (a), there
shall be -

(i) a special resolution of the members of the company in a
general meeting requiring the company to be liquidated voluntarily
and appointing an insolvency professional to act as the liquidator;
or

(ii) a resolution of the members of the company in a general
meeting requiring the company to be liquidated voluntarily as a
result of expiry of the period of its duration, if any, fixed by its
articles or on the occurrence of any event in respect of which the
articles provide that the company shall be dissolved, as the case
may be and appointing an insolvency professional to act as the
liquidator:

Provided that the company owes any debt to any person, creditors
representing two thirds in value of the debt of the company shall approve
the resolution passed under sub clause (c) within seven days of such

resolution.”
3. The declaration of solvency by way of affidavit under Section 59(3a) &

(3b) of IBC, 2016 is on record as Annexure A-3 to petition. The declaration

reads thus:
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Declaratipn of Solvency by way of Affidavit under section 59(3)(a) &
59(3)(b) of the Insolvency and Bankruptey Code, 2016 read with IBBI
(Volpntary Liquidation Process) Regulations, 2017
T Prakash Lal Kapur son of late Shri Panna Lal Kapur, resident of C-1/5.
Safdagung Development Area, New Delhi - 110016, aged 68 wears do

hereby solemnly affirm a5 under: - "

1. That I am e Dircétor of Clcmentia Mining Private Limited, a
private limited m:;zpany_i&gis&:md under the Indian Companies
Act, 1956 inWl:'pﬂTﬂ;d on 24* June 2011 wide CIN
U13201DLZ011PTC221407 (hereinafter “*the Company') and

'having its Registerﬁ:i ffice at Lower Ground Floor, Plot MNo. 17,
Poorvi Marg, Vasant Vihar Wew Delhi South West Delhi DL
1100357, |

2. That my Director Identitication Humb:r_:is DIM- [.H}UCIE’.-'93 and I am
fully aware of the facts and mr::umsla.':m of ﬂ';ﬂ case and hence
competent 1o swear this affidavit,

3. That 1 have made a full inquiry in{cr the affairs of the Company and
formed an ¢opinion that the Company sholl be able é{: pay its debts in
full out of the bank balances of the Company; m-:rc being ne other
assets ta be sald in the valuatary liquidation.

4. That the current lHabilities of the Company as Inn date are listed q

herein below.

Parties Name ' Amount (INR)
&5 Uberol Sood & Kapoor 28,320
M/s. I P. Kapor & [[herai 33, '_Fu; eTED
g | EPESTER
Tatal | s, 62,173 oy
o — R
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5. That the Enmparq}r Ellﬂ].l pay off the above liabilities out of the
bank balances as on date of Rs.84,97,612.90/-(Rupecs Eighty
Four Lakhs Ninety Seven Thﬂll!-iﬂ.n[! Six Hundred Twelve and
Ninety Paisa pnly). |

6. That except the cdrrent lja.]:'tllllﬂes mentioned herelnabove, the
Company does not owe any lliebt to any other person.

7. That I state that the Company is n-a::nt-be.ing liquidated to defraud any
person. _

8. That the audited financial statements of the Company for the year
ending 31.032016 and 31.03.2017 are attached with this
Declaration of Insolvency.

9. That the Company had m:-r business operations in the last two years
and hence record of business operations as required by section
S5S3 b)) of the Insolvency & Bankrupjcy Code, 2016 has not
been attached. . : :

10.That the assets of the Cnmpa;.n:f :u;nsiﬁt only of cash and bank

.

balances hence no Valuation report has been obtained. The latest

baukég@?nent of the Caampan}r is attached herewith

"f%“ﬁc'

gt
@i@ ATTESTED TRUE COBY G >
; Deponent
;}hﬁ;@"ﬂ' NOTARY PUBLIC _
' e, ;
§‘P Verified on this 30 day of MNou, Eg{'i that the statements

'Lk L u
Sy
_'_,.r'/:

T
oy

s
“h k" A
".I'|_-'! P ;

% f:de herein above are true to the best nij‘ my I-::_mﬁr!ﬁdge and belief

d no part of it is false or untrue, L L e LUEU

)4 1{:\\:.-. At ; e

s\
NS
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4. The declaration/affidavit to the effect filed by another Director Mr.
Rajesh Rohit Bhai Mehta is available on record is at page No. 51 & 52 of the

petition. The declaration reads thus:

Declaration of Solvency by way of Affidavit under section 52(3)(a)
& 59(3)b) of the Insolvency and Bankruptey Code, 2016 read with
R%. IBRBI1 (Voluntary Liguidation Process) Regulations, 2017
I Rai

jesh Rohitbhai Mchtz son of Sh.t'i.R.:rhit; Chinubhai Mchra, r-:'sld-:m
of 911, Shirgmani Complex, Opp. Ocean Park, Satellite : Road,
A.hm:dabﬂ.:-iéﬁmli presently at Delhi aged 56 Fars do ;Jnmb}-
solemnly affirm as under; : ! .-
. That I am a Director ﬂ-f Clementia Mining F‘:-'iw-te Ll.nl;.itl:d, a
privats limited company registered under the Indian Companiecs
Act, 1956 Lrt-i::u-rpnnm:d on 24" June 2011 vid:s CIN
U13201DL201 lFrczzu-n? (hcmnnﬂcr “the Cumpany‘} and
having its Reglsmnd Office at Lower Ground Floor, Plot No. 17,
Foorvi Marg, Vasant Vihar New Delhi South West D-elh.i DL
110057. | |
2. That my Diimtar-,ldtnﬁ.ﬁﬂa_ﬁon Number is DIN- 00274345 and 1
am fully aware of the Im:t.'-g' and circumstances of the :{:-ESI'.* and
hence competent to s$wear this affidawit.
3. That I have mads a full inquiry into the affairs of the Company
. and formed an ¢pinion that the Cu-m]:la.né:.' shall be able ;tu- pay its

dﬂ_‘br.s in _full from the proceeds of ﬂ:'_EiEI:T.B- to be sold in the

o liquidation; i |
Wﬁuﬁ‘i ¢ currept liabilities of the Company as on' date are’
listed herein he{uw. { ?’;
] PO TEE
Parties Name : Amount (INRR)
Nl's. Uberei Sdod & Kapoor. o 28,320
MUs. J.P. Kapur & Uberai * : 33,853
2 ra {
Yotal | ! Rs. 62,173 |
|

— - e o N —— -
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5. That the Company shall pay off the above liabilities out of the
bank balances of Rs. 84,97,612.90/-(Rupees Eighty Four
La':khs Ninety. Seven Thousand Six'Hundred Twelve and
Ninety Paisa only) (as per bank statement attached).

6. That except the urrm_;lt. _iiinb}l.itlﬂ mentioned h-eireluil:lbuve, the
Company does not owe any debt to any other person.

7. That I state that the Company is not being liquidated to defraud

_ any person. -F

8. That the audited financial statements of the Cﬂm]_:ﬂgl-li}" for the year
ending 31.03.2016 and 31.03.2017 sre attached with this
Declaration of Insolvency. e

|9. That the Company had no business, cp-:rntim;Ls m the last two
vears and hence record of business operations as required by
section SY3NB)(I) of the [nm];tncy & Bankruptcy Code, 2016
has not been attached. - ;

10.That the assets of the Company consist only Euf r::-:.ash and bank
balances hence no valuation report has been obtained. The latest

Dtp-l:ne::t

o
Verfied on this __Fo”  day of Mew. 2o/ that the
statements ma.de_ herein a_l:rmrl: arc true to the best of my

knowledge and belief and no part of it is false or untree.

5. The copy of notice dated 30.11.2018 along with Annual Status Report
and Audited Balance Sheet for the period 01.04.2017 to 31.03.2018 along
with Auditor’s Report and Audited Receipts and Payments Account for the
period 01.04.2018 to 28.11.2018 are enclosed as Annexure A-10 to the
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petition. The Valuation Report is enclosed as Annexure A-16 to the petition.
The resolution passed in terms of provisions of Section 59(3)(c) is enclosed as
Annexure A-2 to the petition. The Liquidator qua the company viz. M/s
Clementia Mining Pvt. Ltd. submitted the preliminary report under Rule 9 of
IBBI (Voluntary Liquidation Process) Regulations, 2017 to IBBI in terms of the
communication dated 12.01.2018. The communication is on record as
Annexure A-7 to the petition. The voluntary liquidation report submitted to

RoC is enclosed as Annexure A-5 to the petition. The notification /report reads

thus:
SOUGAT SITNHA., Advocate LGF B35, Defence Colony
MCTACD (L), LLM (Lon.), LLB, FCS, ACIS Mew Delhi-1 10024
491 9212173310, +91 9210383310 EDUEM sinha@arthn-legal.com

B At = yrab sinhafl pmasilcom
A “dargiv ph- 4911165153310

y “';,:F'i = {n“* 2911141617733

1* December 2017 g: — o\ .!:-
RS iy

Ta, ;o \ v {nf
The Hegistrar of Companies, = 4
MCT of Delhi & Iaryana, ___'ﬁ'r_,'__”““f"
IFCI Tower, T
Nebra Place,
MNew Delhi

Sub: YVoluntary Liguidation of Clementia Mining FPrivate Limited — Special IResolution
passed by the Sharcholders dated 30™ November 2017

Fespecied Sir,

The Shareholders of Clementia Mining Private Limited ("the Company) have pessed a special
resofution dated 30,1 1.2017 under section 59 of the Insolvency & Barnkruptey Code, 2006 for
the %Woluntary Liguidation of the Company and have appaointed the undersigned as the
Liguidator for the said voluntary liguidalion process,

Kindly find attached a copy of the said specinl resolution for your records pursnant to the
provisions of Section 39(4) of the Insolvency & Bankrupicy Code, 2016 read with Rule 302)
of the IBR] (Woluntary Liquidation Process) Regulations, 2017,

Thanking you.

Yours Eaithfully,

Liguidator of Clermentia Mining Private Limiced
IF Registration Mo, IBRIAPA-00RTP-MO03IIS201 T-20127 11070

Enclosad:

I} Special Resolution dated 300112017 of Clementia Mining Private Limited

6. Ld. Counsel for the Liquidator made a statement at the bar that the
company under liquidation had no creditor. The report of the Liquidator

enclosed as Annexure A-7 to the petition reads thus:
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FINAL REFORT OF THE LIQUIDATOR
(s per Rule 38 of the Insolvency and Banktuptey Board of India (Voluntary Liquidation Process),
Regulations, 2017)

[, Sougat Sinha, iquidator of the Clementia Mining Private Limited (the Company), in pursnance of
Rule 38 of the Insolvency and Bankruptcy Board of Indis (Voluntary Liquidation Process),
Repulations, 2017, hereby submit this Final report to the Company.

Name of the Company: Clementia Mining Privale Limited
Mature of proceeding: Yoluntary Liquidation

Date of Commencemnent of the Winding Up: 30.11.2017
Matne and Addeess of the Liquidatorn

Sougit Sinha, Advoeate

Cjfo DBS Business Center, 1" Flnor,

World Trade Tower,

Batakhamba Lane,

Connaught Place — 110001

#ola b e

Also an:

Sougat Sinha Advocate,
403, Pavilion Heights-#,
Sector 128, Moida -201304

aj Audited Balanee Sheets of the Company for the Pedod 01.04.2017 w 0607.2020 along with
underying l:dgi:: accounts of the lguidation which have been audited, showing receipts and
payments pﬂ:tmnm.g o ]Jqu.'ldatmn since the hqmd:atmn commencement date are annexed herewith as

Annexure A (Collv): and
b} I further state that-

(i} Theee weee no asset in the corporte petson on lquidation comimencemment date other than
cash/bank balances and thees was no requirement for disposal of assets;

(1.} the debt of the corporate person has been discha.rgﬂd b the satisfacton of the creditoes; and

(ii.) there are no litigations pending against the company.

c} Statement on Sale of Asset —The Company in liquidation did not have any asset on the liquidation

commencemnent date and hence statement on sale of Asset is not appliable under the present facts and
eireumnstances,

Diate: 30082020

Place: New Delbi g,f»( (ot

Liquidator of Clernentia Mining Private Limited
Sougat Sinha Advocate
IBBLTPA-Q0ZTP-NO0305/ 201 7-2018/ 11170

7. It is the case of the Liquidator that the report could be submitted to
RoC. In terms of the order dated 29.11.2022, this Tribunal had dismissed the
petition, as the same was not pursued. The order was challenged before the
Hon’ble NCLAT by way of Company Appeal (AT) (Ins.) No. 539 of 2023. The
order passed by Hon’ble NCLAT reads thus:
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“This Appeal challenges an Order dated 29th November, 2022 as

under:-

“Ld. Counsel appearing for the Applicant submits that they
have not been able to comply with the order dated
24.05.2022. The ARoC appearing on behalf of the RoC
confirms that the objection raised by the RoC regarding filing
of Form MGT-14 still holds. This Bench observes that the Ld.
Counsel for the Appellant has not been able to comply with
the order dated 24.05.2022 even after lapse of six months
from the order. We also observe that no one represented the
Applicant on 13.09.2021, 23.03.2022 and 06.10.2022. In
view of the aforesaid conduct of the Applicant, this Bench is
of the view that the Applicant is not serious to pursue the
application.

The present (IB)-1133(ND)2020 is Dismissed for
noncompliance.”

The learned Counsel appearing on behalf of the Appellant
submits Form MGT-14 has since been filed before this Tribunal on
31st January 2024. This being a case of voluntary winding up of the
Company, Special Resolution has already been filed with the learned
Registrar of Companies of NCT of Delhi in compliance of provisions of
IBC and the entire process of liquidation, including distribution of the
monies to shareholders has since been completed and final report as
per Rule 38 of the Insolvency and Bankruptcy Board of India
(Voluntary Liquidation Process) Regulations, 2017 has also been filed
and the liquidation process thus cannot be reversed at this stage.

The learned AROC appeared for the Respondent and submits
the ROC is a proforma party and in fact the actual party is Insolvency
Bankruptcy Board of India.

However, the said Board has already filed an Affidavit dated
16th August, 2021 in the proceedings before the learned NCLT
wherein it has not raised any objection. Para 3 and 4 of the said
Affidavit are reproduced below:

“3. As per section 59(4) of the Code, the liquidator had
informed the Board on 30th November 2017 about commencement
of the voluntary liquidation of the corporate debtor in the instant
case. Further, in terms of regulation 38(2) of the Insolvency and
Bankruptcy Board of India (Voluntary Liquidation Process)
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Regulations, 2017 the liquidator had sent final report to the Board
vide email dated 24th December 2020.

4. That neither any action is contemplated by the Board, nor
any action is pending against the liquidator before it. Board has no
observation against the dissolution of the corporate debtor.”

In the circumstances, the Order dated 29th November, 2022 is set
aside. The matter may be listed now before the learned NCLT for further
proceedings on 6th May, 2024.

The Appeal stands disposed of. Pending Applications, if any, also
stand disposed of.”

As can be seen from the order of Hon’ble NCLAT, the Ld. ARoC made a
submission before it that the RoC is only proforma party and the actual party
is Insolvency and Bankruptcy Board of India. It is also noted in the
aforementioned order of Hon’ble NCLAT that the IBBI had no objection to the

application.

In the totality of the facts and circumstances, the company under liquidation

is ordered to be dissolved.

Let a copy of this order be send to IBBI and RoC within 14 days. The
Liquidator would preserve the record as per Regulation 41 of IBBI (Voluntary
Liquidation Process) Regulations, 2017. It is made clear the if any state it is
found that the company has any creditor, whose approval was required to be
obtained under Section 59(3) proviso and Section 59(5) of IBC, the present

order would turn non-est.

The petition stands disposed of. No cost.

Sd/- Sd/-
(SUBRATA KUMAR DASH) (ASHOK KUMAR BHARDWAJ)
MEMBER (T) MEMBER (J)
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