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IN THE NATIONAL COMPANY LAW TRIBUNAL

KOLKATA BENCH
(Special Bench)
IA No. 1195/KB/2020
In CP (IB) No. 180/KB/2019
ORDER

Per:  Rajasekhar V.K., Member (Judicial)

1. This is an application by Mr. Pradeep Kumar Goenka, Resolution
Professional of Gandhmardhan Sponge Industries Private (CIN:
U27102WB1977PTC030909) under section 30(6) read with section 31(1) of
the Insolvency and Bankruptcy Code, 2016 (the Code) for approval of a
Resolution Plan in respect of Gandhmardhan Sponge Industries Private, the

Corporate Debtor.

2. The underlying company petition in CP (IB) No. 180/KB/2019 was filed by
the ATO (I) Limited against Gandhmardhan Sponge Industries Private, the
Corporate Debtor under section 7 of the Code which was admitted into

Corporate Insolvency Resolution Process (CIRP) vide order dated

04.10.2019.

3. Initially, the Applicant (Reg No. IBBI/IPA-002/IP-N00294/2017-
2018/10851) was appointed as the Interim Resolution Professional. He was
confirmed as the Resolution Professional (RP) of the Corporate Debtor at the
first meeting of the Committee of Creditors (CoC) held on 01.11.2019; the
same was recorded by this Adjudicating Authority in the order dated
18.11.2019

4. The RP made public announcements on 07.10.2019 in Orissa Post (English)
and Pratidin (Odiya) newspapers of the Bhubaneshwar editions, and on
10.10.2019 in Financial Express (English) and Aajkal (Bengali) newspapers
of the Kolkata editions regarding initiation of CIRP and called for proof of
claims from the creditors of the Company till 18.10.2019. The newspaper
advertisements are annexed to the first progress report and marked as

Annexure ‘A’ at pages 7 to 10.

5. The claim of the creditors as on the date of filing the present application is as

follows:-
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L. Claims of Creditors as per clause 13.1 of the Resolution Plan
(Amount in lakh)
SI. Category of Claim Amount Amount proposed
No. and Reference to admitted/balance as | to be paid as per
Clause of the per books Plan
Resolution Plan
L. | CIRP Costs 80.00
2. | Financial Creditors 485.67 485.67
3. | Operational Creditors 147.15 147.15
4. | Other Creditors 2116.90
5. | Employees/Workmen 61.39 61.39
6. | Others 39,775.21 2,225.79
Total 42586.32 3000.00

6. A total of nine CoC Meetings have been held during the CIRP period, as

follows:-
Particulars Date of CoC Meeting
1 CoC Meeting 01.11.2019
2" CoC Meeting 12.11.2019
3" CoC Meeting 29.11.2019
4™ CoC Meeting 23.12.2019
5" CoC Meeting 02.03.2020
6" CoC Meeting 28.07.2020
7™ CoC Meeting 22.09.2020
8™ CoC Meeting 28.10.2020
9™ CoC Meeting 31.10.2020

7. In terms of the provisions of section 25(2)(h) of the Code read with

regulation 36A(1) of the Insolvency and Bankruptcy Board of India

(Insolvency Resolution Process for Corporate Persons) Regulations, 2016,

invitations in Form ‘G’ for Expressions of Interest (Eols) from potential
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resolution applicants were issued on 24.12.2019. This was published in
Orissa Post (English) and Pratidin (Odiya) newspapers of the Bhubaneshwar
editions, and in Business Standard (English) and Aajkal (Bengali)
newspapers of the Kolkata editions. The last date for receipt of Eols was
08.01.2020. The newspaper advertisements are annexed to the second

progress report and marked as Annexure ‘G’ at pages 67 to 70.

8. The Applicant received four Eols before the said last date for receipt of Eols.
Despite the four Eols, the Applicant/RP did not receive any resolution plan
till the last date for submission of Resolution Plan. Therefore, in the fifth
CoC meeting held on 02.03.2020 the CoC resolved to republish the Form G
with modified eligibility criteria. Since the CIRP period was going to end on
01.04.2020, the CoC in the same meeting resolved to apply for the extension
of CIRP period before the Adjudicating Authority through the Applicant/RP.
Both these resolutions were passed with 77.57% voting shares. Copy of
minutes of meeting are annexed to the present application and marked as

Annexure ‘B’ at pages 33 to 43.

9. The Applicant submits that an application for extension of CIRP was filed by
the Applicant herein on 13.03.2020. However, due to a nationwide lockdown
announced from 25.03.2020 in the wake of the Covid-19 pandemic, the said
application could not be listed for hearing. Consequently, two applications
bearing IA No. 682/KB/2020 and IA No. 688/KB/2020 for urgent listing and
extension of time and for exclusion of time respectively, from the CIRP
period were filed. The said applications were heard and allowed by this
Adjudicating Authority vide order dated 03.09.2020. Copies of the orders in
the said applications are annexed to the present application and marked as

Annexure ‘C’ at pages 44 to 47.

10. Form G was republished on 05.09.2020 in Orissa Post (English) and Pratidin
(Odiya) newspapers of the Bhubaneshwar editions, and in Business Standard

(English) and Aajkal (Bengali) newspapers of the Kolkata editions. The last
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11.

12.

13.

14.

date for receipt of EOIs was 21.09.2020. The newspaper advertisements are
annexed to the present application and marked as Annexure ‘D’ at pages 48

to 51.

Pursuant to the said invitation for Eol, a Resolution Plan was received from
one M/s. Bhuwalka Developments Pvt. Ltd. The said Resolution Plan was
opened in eighth CoC meeting held on 28.10.2020 wherein it was decided

that the same would be voted upon in the ninth CoC meeting.

The amount in resolution plan submitted by M/s. Bhuwalka Developments
Pvt. Ltd. is higher than the average liquidation value of the corporate debtor
as valued by four valuers, the relevant extracts of which are annexed to the

application and marked as Annexure ‘H’ at pages 142 to 164.

The ninth CoC meeting was held on 31.10.2020 wherein the Resolution Plan
was discussed in detail. The CoC, in the said meeting, resolved to approve
the said Resolution Plan by 77.57% vote. Financial Creditor having 22.43%
voting share dissented from approving the Resolution Plan. Copies of the
minutes of ninth CoC meeting along with its voting sheets, attendance sheet
and evaluation matrix are collectively annexed to the present application and

marked as Annexure ‘F’ at pages 54 to 71.

The Applicant has submitted details of various compliances as envisaged by
the Code and CIRP Regulations which a resolution plan is required to adhere

to. These compliances are reproduced hereunder:

1.  Submission of Resolution Plan in terms of section 30(2) of the Code:

Clause of . How dealt with
5. 30(2) Requirement in the Plan
(a) Plan must provide for payment of CIRP | S.No.l of

cost in priority to repayment of other | chapter 13 at
debts of CD in the manner specified by | page 27 of the
the Board. Resolution Plan.
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Clause of
s. 30(2)

Requirement

How dealt with
in the Plan

(b)

(i)such manner as may be specified by
the Board which shall not be less than the
amount payable to them in the event of
liquidation u/s 53; or

(i) Plan must provide for repayment of
debts of OCs in such manner as may be
specified by the Board which shall not be
not less than amount that would have
been paid to such creditors, if the amount
to be distributed under the resolution plan
had been distributed in accordance with
the order of priority in sub-section (1) of
section 53, whichever is higher and

(ii1) provides for payment of debts of
financial creditors who do not vote in
favour of the resolution plan, in such
manner as may be specified by the Board.

(1) Not
Applicable

of
at

S.No.5
13
page 27 of the

(ii)
chapter

Resolution Plan.

(iii) S.No.8 of
chapter 13 at
page 28 of the
Resolution Plan.

(c)

of the affairs of the
Corporate Debtor after approval of the

Management

Resolution Plan.

Chapter 16 at
page 36 of the
Resolution Plan.

(d)

Implementation and Supervision.

Chapter 17 at
pages 37 & 38
of the
Resolution Plan.

(e)

Plan does not contravene any of the
provisions of the law for the time being in
force.

Point no. 2 of
Chapter 18 at
page 9 of the
Resolution Plan.

®

Conforms to such other requirements as
may be specified by the Board.

Chapter 9
page 20 of the

at

Resolution Plan
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II. Measures required for implementation of the Resolution Plan in

terms of regulation 37 of CIRP Regulations:

A resolution plan shall provide for the measures, as may be necessary, for

insolvency resolution of the corporate debtor for maximization of value of its

assets, including but not limited to the following:-

Particulars

Relevant Page/Portion of the
Resolution Plan dealing
aforesaid compliance with
Regulation

by way of merger, amalgamation and
demerger

(a) transfer of all or part of the assets of the | Not Proposed by RA
corporate debtor to one or more
persons;

(b) sale of all or part of the assets whether | Not Proposed by RA
subject to any security interest or not;

(ba) restructuring of the corporate debtor, | Not Proposed by RA

(c) the substantial acquisition of shares of
the corporate debtor, or the merger or
consolidation of the corporate debtor
with one or more persons;

Chapter 15 at page 34 of the
Resolution Plan

(ca) cancellation or delisting of any shares
of the corporate debtor, if applicable;

Chapter 15 at page 35 of the
Resolution Plan

terms of any debt due from the
corporate debtor;

(d) satisfaction or modification of any Not proposed by RA.
security interest;
(e) curing or waiving of any breach of the | Not proposed by RA.

(f) reduction in the amount payable to the
creditors;

S.No.4 of chapter 13 at page
27 and chapter 13.1 at pages
30 and 31 of the Resolution
Plan.

(g) extension of a maturity date or a
change in interest rate or other terms
of a debt due from the corporate debtor;

Not proposed by RA.
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Particulars

Relevant Page/Portion of the
Resolution Plan dealing
aforesaid compliance with
Regulation

(h) amendment of the constitutional
documents of the corporate debtor;

Chapter 15 (e) at page 35 of
the Resolution Plan.

(1) issuance of securities of the corporate

Not proposed by RA.

debtor, for cash, property, securities,
or in exchange for claims or interests,
or other appropriate purpose;

(j) change in portfolio of goods or
services produced or rendered by the
corporate debtor;

S.No. 6 of chapter 5 at page
11 of the Resolution Plan

(k) change in technology used by the
corporate debtor;

Not proposed by RA.

(1) obtaining necessary approvals from the
Central and State Governments and other

authorities.

Chapter 11 at page 25 of the
Resolution Plan [as under
Regulation 38(3)(d)]

111.

Mandatory contents of Resolution Plan in terms of regulation

38 of CIRP Regulations:

Reference to
relevant
Regulation

Requirement

How dealt with in the
Plan

38(1)

The amount due to the operational
creditors under a resolution plan
shall be given priority in payment
over financial creditors.

S.No. 5 of chapter 13
at page 27 of the
Resolution Plan

38(1A)

A resolution plan shall include a
statement as to how it has dealt
with  the interests of all
stakeholders, including financial
creditors and operational creditors
of the corporate debtor.

Chapter 14 at page 33
and chapter 18 at page
39 of the Resolution
Plan.

38(1B)

A resolution plan shall include a
statement giving details if the
resolution applicant or any of its

Not proposed by RA.
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demonstrate that —

(a) it addresses the cause of
default;

(b) it is feasible and viable;

(c) it has provisions for its
effective implementation,;

(d) it has provisions for approvals
required and the timeline for
the same; and

(e) the Resolution Applicant has
the capability to implement
the resolution plan.

KOLKATA BENCH
(Special Bench)
IA No. 1195/KB/2020
In CP (IB) No. 180/KB/2019
Reference to L
relevant Iz How dealt with in the
Regulation Plan

related parties has failed to

implement or contributed to the

failure of implementation of any

other resolution plan approved by

the Adjudicating Authority at any

time in the past.

38(2) A resolution plan shall provide: Chapter 13 at pages 27

(a) the term of the plan and its to 31 of the Resolution
implementation schedule; Plan.

(b) the management and control| Chapter 16 at page 36
of the business of the| ofthe Resolution Plan.
corporate debtor during its
term; and

(©) adequate means for| Chapter 17 at page 37
supervising implementation | of the Resolution Plan.

38(3) A resolution plan shall

Para 3 of chapter 6 at
page 14 of the
Resolution Plan

Chapter 11 at page 25
of the Resolution Plan.

Chapter 17 at page 37
of the Resolution Plan.

Chapter 17 at page 37
of the Resolution Plan.

Point No. 3 of chapter
5 at page 10 of the
Resolution Plan.

15. The Applicant submits that the successful Resolution Applicant has

submitted an Affidavit of eligibility under section 29A of the Code, which
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has been annexed as Annexure ‘J’ at pages 173 to 181 of the present

Application.

16. The Applicant has filed a Compliance Certificate in prescribed form, i.e.,

Form ‘H’ in compliance with regulation 39(4) of the Insolvency &

Bankruptcy Board of India (Insolvency Resolution Process for Corporate

Persons) Regulations, 2016, which has been annexed as Annexure “K” at

pages 182 to 192 of the present Application.

Details of Resolution Plan/Payment Schedule

17. The Applicant submits the relevant information with regard to the amount

claimed, amount admitted, and the amount proposed to be paid by the

Resolution Applicant, i.e., M/s. Bhuwalka Developments Pvt. Ltd., under the

said Resolution Plan is tabulated as under:

(Rupees in lakh)
S.No. Admitted Final Within | Within 6 | Within
Claims/ |Resolution| 30 days | months 12
Particulars Balance | Amount months
as per
Books
1. CIRP Cost - 80.00 80.00 - -
2. |Workmen and 6139 | 6139 | 1535 | 46.04 -
Employee Dues
3. Unsecured Financial
Creditors — other than| 485.67 485.67 121.42 364.25 -
related parties
4, Other unsecured
creditors — related 2116.90 0.00 - - -
parties
5. Operational Creditors
— other than related 147.15 147.15 147.15 - -
parties
6. Commissioner of 357 38 7893 i i 2893
Customs
7. Commissioner of
Income Tax 5546.42 443.71 - - 443.71
(Central),
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S.No. Admitted | Final Within | Within 6 | Within
Claims/ |Resolution| 30 days | months 12
Particulars Balance | Amount months
as per
Books
Visakhapatnam
8. Shareholders - 19.93 19.93 - -
9. Payments proposed
to liabilities 8710.41 | 1266.08 | 383.85 | 41029 |471.94
ascertained/claims
admitted
Proposal to clear contingent
liabilities
10. |The Mining Officer,
Keonjhar- 33935.92 | 600.00% - 600.00*
compensation for
excess mining*®
11. |Contingencies / 33.92 ) ) 33.92
unforeseen costs
Total payments 42586.32 | 1900.00 | 383.85 | 410.29 |1105.86
under the Plan
12. |Capital Expenditure
for development of
2 plots of land near
Dhamra Port and at 1100.00 1100.00
Keonjhar including
working capital
funds
Overall plan size 42586.32 | 3000.00 | 383.85 | 410.29 |2205.86

* a) The mining department is holding stock of Iron Ore at the mine head

aggregating to approx. 3,00,000 MT which has realisable value of approx.
Rs.450.00 lakh at the average realisation value of Rs. 1500/- per MT. Resolution
Applicant proposes that the said stock may be sold by the Mining officer and

adjusted against full and final settlement of the demand raised by the mining

officer.

18. Summary of the financial payment under the Resolution Plan of M/s.

tabulated hereunder for sake of clarity:
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Particulars Amount

Admitted Debt to be | Resolution Applicant proposes to pay entire CIRP cost
paid upfront to the to the extent unpaid in priority of any other payments,
CIRP within 30 days from the date of approval of Resolution
Plan by this Adjudicating Authority. The RA has
estimated the total insolvency resolution process cost
at Rs.80,00,000 (Rupees eighty lakh only).

CIRP cost incurred till the date of approval of
Resolution Plan by this Adjudicating Authority shall
be apportioned in priority of any other payments out of
total consideration.

Admitted Debt to be | RA proposes to pay a sum of Rs. 61.39 lakh towards
paid to the Workmen| full and final settlement of dues of all the workmen
and Employees and employees after verification of records.

Admitted Debt to RA proposes to pay amount of Rs. 147.15 lakh to all
be paid to the the Operational Creditors (excluding statutory dues) to
Operational be distributed on proportionate basis amongst all as
Creditors per the claims admitted and dues as per books of the
CD. The payment will be made within 30 days from
the date of approval of Resolution Plan by this
Adjudicating Authority.

Admitted Debt to (a) RA proposes to pay a sum of Rs. 485.65 lakh to

b? paiq to the Unsecured Financial Creditor. Twenty-five
Flnar}01al percent of the amount will be paid within a period
Creditors of 30 days from the date of approval of the

Resolution Plan by this Adjudicating Authority.
The balance amount shall be paid within 6 months
from the date of approval of plan by this
Adjudicating Authority.

(b) RA proposes to arrange to make payment of such
amount which shall not be less than liquidation
value to dissenting Financial Creditors and such
funds will be brought in separately by RA over
and above upfront amount proposed under the
plan.

(c) Resolution Applicant does not propose to make
any payment to related parties. The entire amount
due to other Unsecured Financial Creditors is
proposed be waived on approval of Resolution
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Particulars Amount

Plan by this Adjudicating Authority.

Admitted Statutory | Resolution Applicant proposes to pay an amount of
Liabilities to be paid | Rs. 471.94 lakh towards Statutory liabilities of Rs.
5899.30 lakhs within a period of 12 months from the
date of approval of plan.

Nature of Amount due Amount
Liability proposed
Commissioner of 352.88 28.23
Customs
Commissioner of 5546.42 44371
Income Tax
(Central),
Visakhapatnam
TOTAL 5899.30 lakh | 471.94 lakh

RA proposes for waiver of all interest and penalties
levied by the authorities in respect of the above dues.
RA further proposes that all other dues in respect of
statutory liabilities till the date of approval of plan by
AA shall be waived.

Shareholders The RA proposes to acquire 100% equity shares of
the Corporate Debtor at Rs. 19,93,375/- i.e., at the
reduced value of the shares (the existing shareholding
of the Corporate Debtor will be reduced to Rs.
19,93,375/- by way of reducing paid value of equity
share from Rs. 10/- per share to Rs. 1/- per share).

Contingent Liabilities| RA proposes to settle the demand raised by Mining
Officer, Keonjhar as stated here-in-below:-

(a) RA shall pay a sum of Rs.600.00 lakh to the
mining department towards full and final
settlement of all its claims and dues within 12
months of approval of the plan by this
Adjudicating Authority.

(b) The mining department is holding stock of Iron
Ore at the mine head aggregating to approx.
3,00,000 MT which has realisable value of
approx. Rs.450.00 lakh at the average realisation
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Particulars

Amount

value of Rs. 1500/- per MT. Resolution Applicant
proposes that the said stock may be sold by the
Mining officer and adjusted against full and final
settlement of the demand raised by the mining
officer.

(c) All or any other demands or levies which are not
proposed to be paid under this resolution plan
including any interest, penalty thereon shall be
waived

19. The Resolution Plan defines “Effective Date” as the first day of the month

succeeding the previous month in which the Resolution Plan is approved by

the Adjudicating Authority.

Details on Management/Implementation and Reliefs as per the Resolution Plan —

Salient Features

20. The Resolution Plan also provides—

a) That a Monitoring Committee shall be appointed within ten days of

approval of this plan by this Adjudicating authority in the chart entailing

compliances under regulation 38 of the Insolvency and Bankruptcy

Board of India (Insolvency Resolution Process For Corporate Persons)

Regulations, 2016 at chapter 11, page 23 of the Resolution Plan. The

plan talks of its powers in chapter 17 at page 37.

b) Management of the company after resolution in chapter 16 at Page 36;

and

c¢) Term and implementation of the resolution in chapter 17 at Pages 36 &

37.

Reliefs and Concessions

21. The Reliefs, Concessions and Waivers sought by the Resolution Applicant

from the Adjudicating Authority are set out below for the successful

implementation of the Resolution Plan. The orders thereon are indicated
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against each.

No.

Ref. to
Page no.
of the
Resoluti

on Plan

Relief and/or Concessions Sought

Orders thereon

29 & 30

With respect to the demand raised by
Mining Officer, Keonjhar

a.On approval of resolution plan by
Adjudicating Authority, Government of
Odisha  through  Mining  officer,
Keonjhar circle shall renew the mining
lease in respect of Putlipani Iron ore
mines to the Resolution Applicant as
per provisions of MM (D&R) Act, 1957,
to continue the mining business of the
CD.

b.On approval of resolution plan by
adjudicating Authority, mining officer,
Keonjhar circle shall settle the demand
raised against the CD as per proposal
stated above.

c.On approval of resolution plan by
adjudicating Authority, mining officer,
Keonjhar circle shall not take any
adverse/coercive action for the deposit/

settlement of the demand raised against
CD.

d.There are guidelines issued by
government authorities or provided in
the Act/Rules that where outstanding
demand is disputed before Appellate
Authority, a percentage of the dispute
amount is required to be deposited to
grant stay of demand till disposal of
first appeal. On approval of resolution
plan by Adjudicating Authority, there
will be waiver of the requirement of
pre-deposit, if any, to accept filing of

These are not in
the nature of a
waiver,
concession or
approval
requiring the
attention of this
Adjudicating
Authority. The
percentage of
claim that is
sought to be
paid back to the
creditors is a
call to be taken
by the
Committee of
Creditors while
approving the
Resolution Plan.
This
Adjudicating
Authority has no
role to play in
this behalf.

So far as
waivers from the
government
authorities are
concerned, it 1S
upto the
authorities

Page 15 of 26




IN THE NATIONAL COMPANY LAW TRIBUNAL

KOLKATA BENCH
(Special Bench)

TA No. 1195/KB/2020
In CP (IB) No. 180/KB/2019

shall waive all other outstanding
balances including any
Interest/Penalties/ Liquidated damages,
etc on the said amounts, as under

Nature of Amount | Amount
Liability due proposed
Commissioner 352.88 28.23
of Customs
Commissioner | 5546.42 443.71
of Income Tax
(Central),
Visakhapatnam
5899.30 | 471.94
Total lakh | lakh

Ref. to
. Page no.
. of the Relief and/or Concessions Sought Orders thereon
No.
Resoluti
on Plan
appeal before any appellate authority | concerned to
and to grant stay of the demand. consider.
e.On approval of resolution plan by
adjudicating Authority, there will be
waiver of all penal Interest and penalty
on any Demand, tax, duty or other
government levies determined against
the CD till the date of order.
2. 45 Cut-off date is assumed as 01.01.2021 No orders
necessary.
3. 45 Statutory Liabilities: This is not in the
The Statutory Dues shall be paid as per nature of a
para 13.6. The Respective authorities waiver

concession or
approval
requiring the
attention of this
Adjudicating
Authority. The
percentage of
claim that is
sought to be
paid back to the
creditors is a
call to be taken
by the
Committee of
Creditors while
approving the
Resolution Plan.
This
Adjudicating
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No.

Ref. to
Page no.
of the
Resoluti

on Plan

Relief and/or Concessions Sought

Orders thereon

Authority has no
role to play in
this behalf.

45

Operational Creditors:

Claims against old dues of the
operational creditors for supply of goods
and services shall be carved out as
Resolution amount and the said dues
shall be paid without interest as per para
13.

This is not in the
nature of a
waiver,
concession or
approval
requiring the
attention of this
Adjudicating
Authority. The
percentage of
claim that is
sought to be
paid back to the
creditors is a
call to be taken
by the
Committee of
Creditors while
approving the
Resolution Plan.
This
Adjudicating
Authority has no
role to play in
this behalf.

45

Financial Creditors:
Unsecured Financial Creditors: 100% of
the claims of wunsecured Financial

Creditors shall be carved out as

These are not in
the nature of a
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company / promoters.

Ref. to
. Page no.
- of the Relief and/or Concessions Sought Orders thereon
> Resoluti
on Plan
Resolution amount and the said dues waiver,
shall be paid without any interest as per | concession or
para 13. The balance amount including approval
accumulated  interest/penalty/liquidated ..
) requiring the
damages, etc till the date of approval of ) i
plan by AA shall be waived. attention of this
Adjudicating
46 Other Unsecured Financial Creditors: Authority. The
No payment is proposed to be made | percentage of
under the plan to other Unsecured claim that is
Financial Creditors who are related sought to be
parties. Entire claim/ balance standing in aid back to the
the books of the CD shall be waived by p ) )
the said old unsecured lenders including creditors is a
accumulated interest/penalty, etc. till the call to be taken
date of approval of plan by the AA. by the
Committee of
Creditors while
approving the
Resolution Plan.
This
Adjudicating
Authority has no
role to play in
this behalf.
6. 46 Legal Suits:
All the legal suits filed by the financial
creditors/operational creditors till date
which are pending before various
court/quasi-judicial ~ bodies shall be
withdrawn — upon  sanction of the
resolution plan and no action shall be ) )
taken by the financial creditors/ Strictly in
operational  creditors  against  the | gccordance with
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Claim of Mining Officer, Keonjhar

The claim of Mining officer, Keonjhar
Circle shall be paid as per para 13.9. The
Balance amount shall be waived by the
Mining officer, Keonjhar circle including
any Interest/Penalties/  Liquidated
damages, etc. on the said amounts till the
date of order of AA.

Ref. to
. Page no.
. of the Relief and/or Concessions Sought Orders thereon
No.
Resoluti
on Plan
a) The legal suits include the | section 32A; as
suits/proceeding initiated by
financial creditors. It will be only regards the
logical that once NCLT approves | promoters, both
the Resolution Plan, the financial
. old and new.
creditors who are also a part of
the plan should withdraw the suits | However, as
filed by them with the respective
judicial authorities, otherwise it regards the
will defeat the very purpose of the | company, the
Resolution Plan. relief soucht for
b) In as much as suits initiated by &
other operating creditors are is granted.
concerned, once the Resolution
Plan is approved, the company
will be individually settling with
all of them as provided in the
Plan and as a part of the
settlement process the company
will insist they have to withdraw
the suits.
7. 46 Contingent Liabilities This is not in the

nature of a
waiver,
concession or
approval
requiring the
attention of this
Adjudicating
Authority. The
percentage of
claim that is
sought to be
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To consider and grant exemption/

Ref. to
. Page no.
. of the Relief and/or Concessions Sought Orders thereon
No.
Resoluti
on Plan
paid back to the
creditors is a
call to be taken
by the
Committee of
Creditors while
approving the
Resolution Plan.
This
Adjudicating
Authority has no
role to play in
this behalf.
8. 46 CBDT, Central Govt., New Delhi:
The waive interest and penalty charged
against the dues of the income tax
authority till date and no additional
interest/penalty shall be charged for the
dues till the date. The said dues shall be
repaid as per the Resolution Plan. This is upto the
To consider to exempt the company from .
the applicability of provisions of sections authorities
41(1), Section 79 and Section 115 JB of | concerned to
the income Tax, 1961. )
To consider to waive interest and penalty consider.
charged u/s 271C, 2724 (2), 201, 206,
234A, 234B, 234C, 234D and 234E of the
Income Tax Act, 1961 for various
assessment years till date and resultant
effect thereto.
9. 47 PF & ESI Authorities:

This is upto the
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Ref. to
. Page no.
. of the Relief and/or Concessions Sought Orders thereon
No.
Resoluti
on Plan
immunity to the company for payment of authorities
penalty and damages and against future |  .oncerned to
criminal proceedings. )
consider.
10. 47 Ministry of Corporate Affairs, Govt of | The company
I_"'diaT-' , y shall file all
i) To e)fen?pt the company for ta {ng necessary forms
permission/approval  of  capital .
reduction proposed in the scheme. along with
ii) To exempt the company from the | applicable fee
compliance of the provisions of the with the
Act for reduction in the equzly'share Registrar of
capital of the company as envisaged .
in the scheme. Companies.
11. 47 DGFT, Ministry of Commerce, New
Delhi:
Commissioner of Customs shall release Granted
machinery imported by the CD and
seized by the Customs Department on
payment of resolution amount as per
para 13.6.
12. 47 All licenses and Government Approvals
granted to the company whether lapsed,
expired, suspended, cancelled, revoked,
terminated, shall be renewed for the
period for which they were originally All such
granted, starting from the plan effective | licences, permits
date without any additional fees, charges and things of
or penalty or interest and the company
shall be permitted to continue to operate such nature shall
its business and asset in the manner that | be applied for
all the approvals and licenses are valid | afresh with the
until renewal/ extens'ion of such licenses competent
and approvals. It will be treated as the .
authority.

company is compliant with them without
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No.

Ref. to
Page no.
of the
Resoluti

on Plan

Relief and/or Concessions Sought

Orders thereon

initiating any investigations, actions or
proceeding in relation to such Non-
compliances and the adjudicating
authority shall pass an order to that

effect.

13.

47

That all the relevant Governmental
Authorities to waive any and all demand
or notice of demand in relation to making
payments towards the transfer charges or
unearned amount that may be applicable
in relation to the properties of the
company on account of the transaction
contemplated in this resolution plan.

This is upto the
authorities
concerned to
consider.

14.

47

All Governmental Authorities to waive all
penalties, taxes, dues, charges, levies and
cess on past non-compliances of the
company under applicable laws, and the
Resolution Applicant shall not be liable
for  any  non-compliances  under
applicable laws for the period prior to
the cut-off date and the adjudicating
authority shall pass as order to that

effect.

Strictly as
envisaged under
the Code.

15.

47

All Governmental authorities to waive the
non-compliances of the company prior to
the cut-off date, including but not limited
to Companies Act, 2013, Industrial
Dispute Act, 1947, Labor Laws, Income
Tax Act, 1961, VAT, Service Tax Act,
GST, Sales Tax, the relevant Shops and
Establishment Acts and rules, circulars
and regulations of each of the above
legislations and to consider providing
relief to the company from all litigations
pending at different levels and provide
waiver from tax dues including interest

Not granted at
this stage.
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Ref. to

. Page no.

. of the Relief and/or Concessions Sought Orders thereon
No.
Resoluti
on Plan

and penalty on such litigations.
16. 48 All Governmental Authorities to grant No general
any relief, concession or dispensation as | orders can be
may be required for implementation of
the transactions contemplated under the
resolution plan in accordance with its effect.
terms and conditions.

granted to this

17. 48 Restructuring of Capital
To allow restructuring of capital as Granted
proposed in  para [chapter] 15
hereinabove [of the Resolution Plan].

18. 48 The resolution applicant reserves the
right to amend or modify any waives or
conditions sought in the present plan
after approval of the same by COC, at
any time before the plan is submitted for | This does not
consideration of the NCLT. It is clarified require any

that no such amendment or modification
would have any impact on the right of the .
COC under this plan. The COC this stage.
undertakes that no such modification or
amendment shall entitle them to withdraw
their approval for the plan.

specific order at

Findings

22.In regard to the Monitoring Committee mentioned in para 20(a) supra,
nothing on its appointment or constitution has been envisaged in the body of
the Resolution Plan. It has only been mentioned in the chart entailing
compliances under regulation 38 of the Insolvency and Bankruptcy Board of
India (Insolvency Resolution Process For Corporate Persons) Regulations,

2016 at chapter 11, page 23 of the Resolution Plan; this should have been
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mentioned in the body of the Resolution Plan.

23. On hearing the submissions made by the learned Counsel for the Resolution
Professional, and perusing the record, I find that the Resolution Plan has
been approved with 77.57% majority by the CoC, as against the minimum
threshold of approval by 66% majority of the CoC. As per the CoC, the
Resolution Plan meets the requirement of being viable and feasible for
revival of the Corporate Debtor. By and large, all the compliances have been
done by the RP and the Resolution Applicant for making the plan effective
after approval by this Bench. There is no opposition from any quarter as

regards the Resolution Plan.

24. Only a part of the amount due to the Mining Officer, Keonjhar in furtherance
of the Hon’ble Supreme Court’s Judgment in W.P. (C) No. 114/2017 dated
02.08.2017, is being paid and the same has been categorised under
“contingent liability” in the Resolution Plan. However, I fail to understand as

to how this amount falls under the contingent liability category.

25.In terms of the judgment of Hon’ble Supreme Court in Committee of
Creditors of Essar Steel India Ltd v. Satish Kumar Gupta and others,' and
Maharashtra Seamless Ltd v. Padmanabhan Venkatesh and others® as
referred to in Kalpraj Dharamshi & Anr. v. Kotak Investment Advisors Ltd.
& Anr.,” the Adjudicating Authority cannot interfere on merits with the
commercial wisdom of the Committee of Creditors. Therefore, it is not for
this Adjudicating Authority to really comment on the actual amounts being

paid to the various categories in terms of the Resolution Plan.

26. Apart from the aforementioned findings, on perusal of the documents on

record, I am satisfied that the Resolution Plan is in accordance with sections

' (2019) SCC OnLine SC 1478.

2[2020] 113 taxmann.com 421 (SC).

3 Civil Appeal Nos. 2943-2944 of 2020 with Civil Appeal Nos.3138-3139 of 2020, Civil Appeal No. 2949-
2950 of 2020 and Civil Appeal No. 847-848 /2021.
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27.

28.

29.

30.

31.

32.

33.

34.

30 and 31 of the Code and also complies with regulations 38 and 39 of the
Insolvency and Bankruptcy Board of India (Insolvency Resolution Process
for Corporate Persons) Regulations, 2016. No circumstances exist that

militate against grant of approval for the resolution Plan.

As far as the question of granting time to comply with the statutory
obligations or seeking sanctions from governmental authorities is concerned,
the Resolution Applicant is directed to do the same within one year as

prescribed under section 31(4) of the Code.

Any relief sought in the Resolution Plan, where any contract, agreement,
understanding, proceeding, action, notice, etc., not specifically identified, or

is for a future contingency, is, at this point of time, rejected.

Therefore, subject to the observations made in this Order, I hereby accord
my approval to the Resolution Plan. The Resolution Plan shall form part

of this Order.

The Resolution Plan as approved is binding on the Corporate Debtor and
other stakeholders involved so that the revival of the Corporate Debtor can

come into force with immediate effect.

The moratorium imposed under section 14 shall cease to have effect from the

date of this order.

In case of non-compliance of this order or withdrawal of Resolution Plan, the

CoC shall forfeit the EMD amount already paid by the Resolution Applicant.

The RP shall stand discharged from his duties with effect from the date of
this Order. He shall, however, perform his duties in terms of the Resolution

Plan as approved by this Adjudicating Authority.

The Resolution Applicant shall have access to all the Corporate Debtor’s
records, documents, assets and premises with effect from the date of this

order, to finalise the further line of action required for starting the business
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35.

36.

37.

38.

39.

SR (LRA)

operations of the corporate Debtor.

Liberty is hereby granted for moving applications, if required, in connection

with implementation of this Resolution Plan.

The Resolution Applicant shall file a copy of this Order with the Registrar of
Companies, West Bengal, inter alia for updating the status of the Corporate

Debtor.

The application bearing IA (IB) No. 1195/KB/2020 along with the Company
Petition bearing CP (IB) No. 180/KB/2019 are disposed of accordingly.

Additionally, the Registry shall send e-mail copy of this order to the
Registrar of Companies, West Bengal, to all the parties and their 1d. Counsel

for information and for taking necessary steps.

Certified Copy of this order may be issued, if applied for, upon compliance of

all requisite formalities.

Rajasekhar V.K.
Member (Judicial)
25.03.2021
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