NATIONAL COMPANY LAW APPELLATE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Company Appeal (AT) (Ins) No. 1988 of 2024

(Arising out of the Order dated 04.09.2024 passed by the National Company
Law Tribunal, Ahmedabad, Court-2 in C.P.(1B)/268 (AHM) 2024)

IN THE MATTER OF:

Divyang Soni

S/o Gopalbhai Soni

Flat No. 1, Subhashish Apartment,
1% Floor, Near Ishwar Bhuvan Road,
Navrangpura, Ahmedabad,

Gujarat ...Appellant
Versus
Bank of Baroda
Zosarmb Branch,
Suraj Plaza-3, Sayajigunj,
Vadodara- 390020, Gujarat ...Respondent
Present
For Appellants: Mr. Manu Aggarwal, Mr. Shubham Budhiraja,
Ms. Jagriti Singh & Mr. Shivang Singhal,
Advocates.
For Respondents: None.

JUDGEMENT
(02.05.2025)

NARESH SALECHA, MEMBER (TECHNICAL)

1. The present appeal has been filed by the Appellant i.e. Divyang Gopalbhai
Soni under Section 61 of the Insolvency and Bankruptcy Code, 2016 (‘Code’),

challenging the Impugned Order dated 04.09.2024 passed by the National
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Company Law Tribunal, Ahmedabad, Court-2 (Adjudicating Authority) in
C.P.(IB)/ 268 (AHM) 2024.

2. Bank of Baroda who is the financial creditor is the Respondent herein.

3. The appellant has challenged the Impugned Order dated 04.09.2024 passed
by the Adjudicating Authority, in C.P.(IB)/268(AHM)2024, which dismissed the
Appellant's application under Section 94(1) of the Code as not maintainable. The
Appellant contended that the Adjudicating Authority passed the Impugned Order
dated 04.09.2024 without considering arguments, facts, or circumstances, and
asserts that the Impugned Order is a non-speaking order, legally unsustainable,
and unsupported by the facts and merits of the case.

4. It is the case of the Appellant that the Corporate Debtor despite this
recovery, the Appellant’s application under Section 94(1) of the Code was
dismissed by the Adjudicating Authority as "not maintainable™ without
addressing whether the Respondent’s claims persisted post-auction or evaluating
compliance with Code’s procedural mandates for personal guarantor insolvency.
The Appellant submitted that the order fails to consider the legal effect of
recoveries made during the DRT proceedings on the limitation period and does
not address the applicability of the Limitation Act and 238A of the Code.

5. The Appellant submitted that by virtue of the payments credited by the
Corporate Debtor, the limitation period has been revived under Section 19 of the
Limitation Act, 1963, thereby enabling the filing of the present application within

the prescribed time. The Appellant submitted that his application was well within
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the limitation period as prescribed under the Code, which mandates computation
of limitation from the date of default or the date of last acknowledgment or credit,
whichever is later. The Appellant stated that in the present case, the last credit
was made on 14.02.2024. The Appellant relies on the judgment of the Hon’ble
Supreme Court in Dena Bank v. C. Shivakumar Reddy [(2021) 10 SCC 330],
wherein it was held that the decree/order of the Debt Recovery Tribunal
constitutes a fresh cause of action, thereby extending the limitation period by
three years from the date of the last credit. The Appellant argued that since the
present petition CP(IB)/268(AHM)/2024 was filed on 06.08.2024 and registered
on 03.09.2024, it was within the limitation period, and the dismissal on limitation
grounds is therefore unsustainable.

6. The Appellant contends that the Adjudicating Authority exhibited a
prejudiced mindset when passing the Impugned Order dated 04.09.2024, failing
to adequately consider the Appellant’s submissions and rushing to a decision. The
Appellant alleged that Adjudicating Authority, overlooked vital aspects and
ignored compelling evidence, disposing of the petition in the Impugned Order
dated 04.09.2024 despite the Appellant demonstrating the existence of ongoing
proceedings. The Appellant requested this Appellate Tribunal to set aside the
Impugned Order.

7. It is noted that M/s Shree Mukt Jewellers Baroda Pvt Ltd (hereinafter
referred to as the Corporate Debtor) had approached Bank of Baroda (the

Financial Creditor/ Respondent) to avail credit facilities. The Financial Creditor

Page 3 of 21



Comp. App. (AT) (Ins.) No. 1988 of 2024

sanctioned certain credit facilities to the Corporate Debtor, and the Appellant, as
a personal guarantor, executed a Guarantee Agreement dated 28.09.2013 in favor
of the Respondent, guaranteeing the total sanctioned amount of Rs. 201 Crores in
respect of the cash credit facilities availed by the Corporate Debtor.

8. It is also taken into account that the Corporate Debtor was classified as a
Non-Performing Asset (NPA) by the Respondent on 27.02.2016. Subsequently,
the Respondent issued a Demand Notice dated 06.08.2016 and invoked the
personal guarantee furnished by the Appellant. The invocation of the personal
guarantee was effected through the said notice dated 06.08.2016, read in
conjunction with the terms and conditions of the Guarantee Agreement executed
by the Appellant. This invocation was consequent to the default by the Corporate
Debtor in repayment of the sanctioned cash credit facilities guaranteed by the
Appellant.

Q. We note that in order to recover the outstanding dues from the Corporate
Debtor, the Respondent filed Original Application No. 551/2016 before the Debt
Recovery Tribunal-11, Ahmedabad, which was allowed by way of a decree/order
dated 09.01.2017. Subsequently, Recovery Certificate No. 14/2017 was issued,
now recorded as TRP No. 02/2023. In the said Recovery Proceedings, the DRT
scheduled the auction of the mortgaged property on 30.01.2024, which was
successfully conducted with the Respondent Bank receiving a highest bid of Rs.
22.42 Cr. for the property in question. Further, as per the Statement of Account

filed by the Respondent Bank in TRP No. 02/2023, the highest bidder has
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deposited the entire sale consideration, thereby completing the auction process in
accordance with the Recovery of Debts Due to Banks and Financial Institutions
Act, 1993.

10.  We note that the Adjudicating Authority by its order dated 04.09.2024,
dismissed the petition filed by the Appellant as not maintainable, holding that
recoveries made from the auction of mortgaged properties pursuant to a recovery
certificate do not constitute repayment by the principal borrower or guarantor and,
therefore, cannot extend the limitation period for the personal guarantor in terms
of the Limitation Act, 1963. The Adjudicating Authority further observed that the
petition, filed on 06.08.2024, was beyond the prescribed period of limitation and
did not comply with Section 238A of the Code, and accordingly disposed of the
matter as not maintainable.

11. The facts regarding the loan given by the Financial Creditor to M/s Shree
Mukt Jewellers Baroda Pvt. Ltd. as Corporate Debtor has not been disputed by
the Appellant. Similarly, the Appellant did not dispute that he has signed the
guarantee agreement dated 28.09.2013 in favour of the Respondent for Rs. 201
Crores in respect of cash credit facilities available by the Corporate Debtor.
Hence, these facts are being taken as undisputed facts.

12. At this stage, we take into consideration the guarantee agreement dated

28.09.2013, which reads as under :-
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STAMP DUy NEw s
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LDoC 33 (33)
GENERAL FORM OF GUARANTEE

Place ' Barocs
Daty : 28.09.2013

Bank of Baraga,
Corpaorate Financial Saervices, !
Barods Branch

In consideration of Bank of Baroda (hereinafter called “the Bank") giving {
credit or accommadation or granting facilities to ;
by making/opening /continuing 3
Loan/Overdraft/Cash Credit account or by discounting purchasing and/or
negotiating bills with ar without security and /for by giving Trust Receipt
facility and / or Opening Letter of Credit/ Issving Guarantees, on terms and .
conditions that may be settied between the Bank and the saig M/s, Shree |
&t any time or from time to time

without reference to me, I/we (I)Mnmmmum (2)Mrs.
i (3)Mr. Harshbhai Gopalbhai Sonl, (4)Mrs.
and (5) Jointly and

saverally hereby agree with and guarantee to the Bank the due payment and
discharge on demand of sl amounts due and payadle o the Bank by
(Rereinafter called The

"Frincipal") at any time and also of all bilis, promissory notes or Quarantees
held by the Bank bearing the Principal's sigavture in respect of tha said
facilities togethar with interest, banking and other charges thal the Bank may
in course of its business charge against the Principal togetner with all relative
LOst (a5 between anomey, advocate and ctient) and expenses Provided
Nevertheless that our lisbility under this Guarantoe shall not excwed In the
whole the sum of

Bpart from and in addition to aff Interest, banking, taw ond other
charges, costs, and expenses above referred to.

For the considerstion sforesaid | Jointly 8ng severally further agree as follow:

1. This gusrantee shall be continuing security binding me ang my personal
representative untii the expiration of three Galendar months from the
receipt by the Bank of 3 notice In writing %o discontinug ang
notwithstanding the discontinuance by or any release or granting of time
or Indulgence to any one or more of us this guarantes shall rermaln )
continuing security as to the others and f aiscontinued by notice this

—— quarantee shall nevertheless o5& to the party or partias giving such notice
TUS.continue to be svailsble {subject to the aforesaid limit of total amount) for |
\q\d shall extend to all indebtedness and liabilities of the Principal to the
. "Bénk at the date of recelpt of such notice whether then certsin or
¢ Sankingent and whether then oayable forthwith ar at some future time or
T 'Rimes and aiso for anc to all credits then esteblished by the Bank for the
riacipai and for and to all credit facilities granted and to all chegues.

(‘déa %, bills, notes and negotiabie instrumants arawn by or far the account |

. of Brincipal on the Bank and dated or purporting to be dated on or before

o date although presented te or pald by the Bank after such date and_
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all quarantees signed Ly the Principsl and dellvered to tha Bank on or .
pbefore such date and that In the event of my or any of us dying or
becoming under disability the liabiity of the executors, sdministrators or
legnl reprasentstive of such person 50 dying and of his astate shall
continue untll the expiration of three calendar months from the raceipt by
the BEank of a8 written notice given by such legal representative (or the
survivors or survivor af me) to datermine this guarantee. The Bank shall
Le at iberty on receipt of any such Nnotice 3§ conteémpiated In this clause
B2t ony time within the thnree calendar months toe open a fresh account
and/or to grant frash facihities to the Principal and to appropriate thersto
all paymeanits subseguantly made to the Bank by the Principal and not
expressly sapproprigted to the oid account without prejudice to my estates
lisbility to the mxtent aforésaid. I shall not bé released from my lisbilicy in
reaspect of thz loan limit / B.P. limit of Rs._ coverad by this
guarantes in the event of any amission delay or dgefsult in presantation of
Lill or in the issue of notices of dishanour on the part of the Bank

2. This guarantee & additional and withouwt preojudics 10 any securities or
obligadon which tha Bank may now or hereafter have from me, from the
Principa!l ar from any ane eise in respect of any indebtednesss or labitities
hereby guaranteed and sl rights and remedies in respect thereof are
reserved,

3 This guarantee shall be & continuing guarantee and shall not be considered
#5 wholly or partially satisfied or exhausted by any payments from time to
time made to the Bank or any settlement of any account or oy reason of
the account beng brought to & credit at any time or from time Lo time or
Its belng dgrawn upto the full extent or sxceeding the full extent of the
fimic from time to bme and its being reduced or extinguished and
thereafter ra-openad. The Guaramtee shall continue In force
natwithstanding the dgischarge of the Principal by operation of law or my
desth or of any one of us and shall caase only on payment of the amount
guaranteed hereunder either by ma or any of us.

4, 1 expressly agrae that the Bank shall have full giscretionary power,
without vy further assent or knowledge and without discharging or in any |
way affecting my llsbility under this guarantee from tme to time ANDC at
any ome to negotiate with the Principat and settie and or alter the terms |
and conditions, to promise, to grant time or indulgence to or Not to sue
the Principal or any person/s liable with or for Principal., whether as
QusTentor O otherwise o make any other arrangement with the Principel
ar Eny gerson/s so Hadle with or for the Principal as the Bank may thlnk
fit and 1o hoid aver, renew, vary, axchange or reiease In whole or In pll’t
and from time to time any securities held or to be held by the Bank for or
on ascount of the moneys and liabilities intended to be heraby secured or
any part thareof, | aiso agres that 1 shall not be discharged from my
Hability by the Bank reieasing the Principal debtor or by any of Ity act or
omission the legal consequence of which may be to discharge the
Principel gebtor or which would, put for this present provision, be,
Inconsistéent with my rights 35 surety oc by the Bank’s omitting to do any
act, which but for this present provision s duty Yo me would have
requirad the Bank Lo do. | hereby consent to eaclh and every of the acts

entioned above as the Bank may think fit. Moreover though as between'
ncipal debtar and me 1 am sureties only, I agree that as between

| the k and me, 1 arn Principal debtor{s) jointly with him and'
accordidgly | shall not be entitied to any of the rights conferred on:
suraties' by Sections 133, 134, 135, 139 and 141 of the Indian Contract

Act. Ang) /we furthar qxprcsslv agree that the Bank shall also have
discrationary powear without my/our further sssent or knowledge or
Aischarging «or in any way affecting my/our liabllity under the
Guarantee from tima to Ume and 8t any time to agree to the variations of

FRUE CAPY  Aadpmvama T N

Page 7 of 21



Comp. App. (AT) (Ins.) No. 1988 of 2024

th= (erms and conditions of any Latter of Credit that bas been and/er may |
be opened for the benefit of the Principal, to convert a documentary
Letter of Credit into clean oc open Latter of Credit and vice verss, to |
convert 3 revocabla Letter of Cradit into irrevocable one and vice versa, o
vary or alter the other terms, as to the sature and amount of credit, war |
rigk, 8s regards the conditions of advance, the nature of the docurnents to
be tencered, the names of the beneficlaries, the nature, quality, quantity
of goods, the country of origin anc the conditiens regarding port af
shipment, certificates of country of ongin, nature, quality, quantity,
weight or stherwise, the terms of shipment such as F.0.8 / C.I.E/ C.F.A
S/C.I.F { C.F.R as regards shipments by Instaliments or to convert »
contract for shipmant by instaliment into shipment by one lor. the terms
of draft as to Insurance and the terms rherecfl, the terms regarding
payment and to part with the shipping documeants and/or goods covered
. by such shipping documents nagotiated under the sald Letter of Credit or
# Trust Receipt of the principal or otherwise, and other conditions as may
be comprised in the Letter of Credit within the fimit of Rs. |,
referred to In clause. 1 hereof and to releass or vary any
security granted therefor and for the purpose aforesald to settie and or '
alter the terms and conditions to grant time or Indulgence to Principal or
any persan/ s liable with or for the Principal whether as Guarantor or
otherwise or compound or make any other arrangement with the Principal
Or any ciher person so liable with or for the Principal as the Bank may
think fit and to hold over, renew, vary, exchange or release in whole or in
part and from time to time any securities heid or to be heid by the Bank
forfor on sccount of the moneys and labilities Intanded to be secured
heraby or any part thercof. And for afl purposes of this claim the Principal
is empowered to give consent on my behalf and any cansent given by the
Frincipal shall be deemed to have been given by me and shall bind me In
all respects as if the same had been expressly given by me In writing. The |
Principal is also hereby empowered to acknowledge the debt/s and/or |
security/les for 8nd on behalf of me and the said acknowledgment of dedt
and/or the security/ies shall be valid as agalnst me as thouagh thay were
axocuted by ma.

3. The Bank may recover against me to the axtent herein before mentioned |
notwithstanding that the Principal or his agents, partners, direcrors or
officars may heve exceaded his or their powers or that the arrangernaents
with the Bank may have bean ultra vires and without baing bound to
enforce its claim against the Prncipal or any other personss or other |
security held by the Bank. The Bank shell not Be bound to inguire INo
pPowars of the Principal or his sgents or partners, diractors or officers
purporting to act on behalf of the Principal and all moneys dug or
lisbilities incurred shall be deemed to forrn part of the present guarantes
notwithstanding that the Principal or his agents, partners, directors and
officers may have exceeded his or their power or the arrangement with
the Bank may have been ultra vires.

5. 1 waive in the Bank's favour all ar any of my rights against the Bank or the
Principal as may be necessary to glve effect to sny of the provisions of
this guaraniss,

7. 1 declare that 1 have not received any security from cthe Principal for the

QWing of this quarantes and T agres that I will not so long as any moneys

‘remain owing by the Principal to the Bank ar sny liability Incurred by ths

_ Bank remains outstanding, take - any security in respect of my liabiiity
N\ . hersunder without first obtaining the Bank's written consent and | agree
\ " } that in the event of my taking any such sacurity, the amount for which I

PSP TOTES Y SCRN

am o be liabia under this guarantee shall be incressed by the amount by
.1 which dividend pavable by the Principal to the Bank on a winding up =
11 thereby diminished. 1 have not received 4ny consideration by way of '
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commission or otherwise for giving this guarantes: nor shall I receive any |-
consideration for my standing as guarantor/s to the facillty/les above |
mentioned, :

8 1 further agree thot in respect of my fsbility hersunder the Bank shall
have & lien on all securitias belonging to me now or nersafter held by the
Bank and all moneys now or hereafter standing to my credit with the
Bank on my current or any olnar account

2. Anc this guarantee shall be appliceble to tne uitimate balance that may
become due to the Bank from the Principal and unti! repayment of such
balance the Bank shall be entitied to retain, realize, or gtherwise dispose
of in such manner as the Bank may think At any securities now or
hereafter held by the Bank and without any liability to account to me for
iy &0y portion of such securities or of the proceeds thereof until all your
claims hava besn Fully satisfled, and in the meantime 1 will not take any
steps to enforce sny right or claim against the Principal in respect of any
moneys paid by me to the Bank hersunder And furthar that if the Bank
shoulg recsive payment from the Principal or any person/s on behaif of
the Principal or from any security heid by the Sank, or If the Principal shall
become insalvent or go into liquidation or compound with his creditors,
the B8ank shall be at liberty, without discharging my llabllity, to make or
assent fro any compromises, campositions or arrangements or to prove
and te rank as creditor In respect of the amount claimable by the Bank or
any iterms thereof, and to receive dividends thersupon and all such
payments and dividends recelved shall be treated as payments In gross
and my llabidity shall extend to the ultimate balance after deducting such
fesyments and to the entire exclusion and surrender of all my rights as
sureties In competition with the Bank, any rule of law or equity to the
contrary notwithstanding. And 1 shsll not be paying off the sum
guerenteed or any part thaereof or upon any ground prove or claim to
prove in respect of the sum guaranteed or any part thereof or take:
advantage of any securities held by the Bank until the whote of your claim
agsingt the Principal has been satisfied.

10.A cemand In writing shall be deemed to have been duly given to me or
my heirs or assigns by leaving the same at my Iast known address:
nersunder written and sha!l be effectual notwithstanding any chenge of
address or notwithstanding notice therecf to the 8ank, and such demand.
If sent by post shall be deemed to be received by me or my heirs, assignsi
24 hours after posting thereof and shall be sufficient if signed by any!
officer of the Bank and in proving such service it shall be sufficient to

prove that the letter containing the demand was properly addressed and
‘put into the Post

1L.In the event of this guarantee being determined either by notice by me or
by demand In writing by the Bank, It shall be lawful for the Bank ta
Gontinue  them acocount of the Principsl notwithstanding such
determination and my liability for the maneys advanced or pald or agreed
to be advanced or paid and liabilities or ‘obligstions Incurred by the Bank
at the date when the guarsntee |5 so0 determinad shall remain,
notwithstanding any subsequent payment into or out of the cesh cradit
account by or an behalf of the Princigal, upto the limit aforesaid.

12. This guarantea chall not affect or be affected by any other or further
securities taken or nald by the Banrk or by any loss of any collateral or
other security nor by the 8ank failing to recover by the realization of

FF ‘*mw. ITE AV W 2aava)
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collateral securties of otharwise any such sum or sums dus from the
Poncipel or any other person/s, or any leacnes on the Spnk's part, nor
shall the Bonk be responsible to me for any such 1088 or leaches

13, Any account satbled or stated botween the Bank and the Principal or
sdmitied by the Principel shell be sccepred by me 25 conclusive evidence.
A cacificere w0 wriling signed by any officer of the Bank stating the
smount st any perticular time payable under this guarantee shall be
conclusive evidence against me.

14, This guarantes iblll be gnforccobic WMMMQ any ch.h’e n the
ﬂmedWMiM“MemmmEbMC'mmmﬂa
compeny with which the Bank may become amalgamated or to
Bank ahall assign &t *

15 Should the Principat be & limited company, cerporate or unincorporated
bady, committes, firm, partnership, trustees or debtors on a joint
account, the provisions herein before contslned sholl be construed and
take aﬂe«xmmnmwulfuwmummmm.muumm
Includee, also the plursl number. This guarantee shall remain effective
notwithgtanding sny death, retirement, change, acteasion, or additfon, as:
fully 33 If the person ur persons tonsttuting or trading or acting a5 such
boay, cammiten, Nem, parinership, trustons or debior on Jolnt account st
the cate of the Pancipal's default or #1 any time previously was or were
the same a5 the date hereof.

16 | further agree, dectare, undertake, assure and confirm that the follewing
'z e sxhoustive list of my lagel heirs with their full address, and the sold-
I3t i3 furmished to enable the Bank to take steps for recovery of jts dues |
fromcnyom/malrolmunhumotnymm.&'&ma
seme or ol of us during the currency/penden
futonded by the Bank to sendency of such credit fadlity extended by the

Bank te M/s Shroe M
[Nama of the | Age [Names of | Age | Rolstigas Address/ | Décopabio
Sorrower Lagal mMairg hip  with | g5
Suarsnior/s the Voeation
' Barrower/ of Legal
- Guergntor _iH
| Mr. Gopatbhae | 57 Jyob Soni [ 53 Wire c-3 Housew|
lsaamunot ! Indrapurt
Sanl o I Co. Hsg.
i Divyeng 32 son Soc., Stuedying
Sonl { Sengem-
Rupam
Main
Road,
] Harmni,
Vadodara
M. Jyouben | 53 | Gopalbhal |57 'nma‘**’t‘-‘: N T
Gopeibhat Sonl Indrapurl
Soni . Co. b )
— - - " » - f ‘ = £
Divyang |22 [Son Songam-  [eiang |
Sani Rupaim
Road, ‘
! Maend,
- :-‘--—\"‘J" = E i ; Vacodara
o et b .'._‘ . .
Cor e PR, S %
: : R onag avem e X ICHie .
( R éif:u'_ Etat
: . Nge 5ot 7
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‘Mr. Harsnbhzi | 34 pinkal Sani
Gopalbhai
Sani
" T Awrsn Soni
- ST
Mre, Plnkei | 32 Harsh Soni
Harshbhai !
Son!
Aprsh Sani
Shroy Soni
"Me.  Divyang | 22
Gopalbhai
Sonl

|
|

c-3
indrapur!
Co.
Soc.,

32 |wite

a Son

127 | Son

3a Husband

9 Son -
12 Sen
NA

e i

Sangam-
Rupam
Main
Road,
Harni,
Vadodars
c-3
Indrapur!
Co,
Sac.,
Sangam-
Rupam
Mair:
Road,
Harnl,
Vadodara
c-3
Indrapurl
Co,
Soc.,
Sangam-
Rupam
Main
Roao,
Harni,
Vadodars

Hsg.

Housewifs.

Studying '

Heg,

Studying -

' Businass

Studying

Studying

Hsg.

Studying

| further agree, undertake and assure that | shall promptly Inform you In

writing of any change In the &
be occasioned by birth, death,

bove particulars of my legal heirs that may
marrisge etc and / or that may be caused

by any emendment / change in my personal law/s and / or on account of

any amengment / change in the generat status / law of the country.

17 1 2iso give hersunder
me, which have not b
Bank / Financial Insti

grantes to me.

particulars of imrovable properties baelonging to

@an charged to the Bank as also not charged Lo any
tution / Creditors as security lor financial assistance

Item No. | Particular in whose Presen | Whether | Prese
s of namaeas the t leasenol nt
immo propérty encum- d or marke
vable brance | ownershi | t value
prapertin p (Rs. in
s with lacs,)
e Tull
addrass
{where
situnted
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t— - SR Ly - --

.
,‘;-‘-n Ay T

sa'r |

"Yl:‘g m”‘}‘?‘

.UE COPY
Lyl

Page 11 of 21



Comp. App. (AT) (Ins.) No. 1988 of 2024

I8 In the evant of therc being more than one guarantor the lability of the
femaining guarantors shall not be affected or released o given up by time
or other indulgence to one or more df the guarantors nor oy the death of
any one ar more of the guarantors bntll notice shali have baen givan to
the Bank as provided in Clause 1 hereaf.

LY. The Bank shall be entitled to fix with the Principal a period for such .
Qverdraft/Cash-Cregit account facliity and to alter or extend such a period
from time 2o timea. The Bank shall be antitled from time to time (o take
renewals of hundies, promissory notes or other documents and securities
fram the Principal, The Bank shall be entitled to take one hundi or
promissury note or other documedts for the whole smount heraby
guarantecd or to spit ug (he amount and take separate documents for
“ach part and take any such docurnents from the Principal slone or from
the Principal and other persan/s whose fdentity mpy vary from time to
tme. My liabllity under this guarantee shall nol be discharged or zffactad
'nany way by reason of any such or similar acts or dealings,

‘v“l "‘w &;\"

mﬂ&mmm.‘.ﬁmmm ‘;é s
(2)Mr. Harshohal Gopalbhaisoni .
&
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13. Thus, we take into account the fact that the guarantee agreement dated
23.09.2013 is stated to be continuing and binding personal guarantee on the part
of the Appellant in favour of the Respondent. The guarantee agreement, clause 2,
further stated that the guarantee is an additional and without prejudice for any
security for application which bank may have from the personal guarantor on the
principal borrower and for which of rights and remedies in respect of are reserved.
The Clause 3 of the guarantee deed categorically mentioned that the guarantee
shall be continuing guarantee and shall not be considered as wholly or partially
satisfied or exhausted by any payment from time to time made to the bank or any
statement of any account or reason of account being created or any other at any
time or from time to time. This clause 3 further states that guarantee shall
continue in force notwithstanding the discharge of the principals by operation of
law. We note that similar rights have been accrued in favour of the Respondent
bank in clause 4, 5, 6 etc.

14, From this, it becomes very clear that the Respondent has absolute right to
invoke the guarantee agreement signed by the Appellant despite any operation of
law and other factors as discussed above.

15.  The only point raised by the Appellant is regarding limitation based on
which application was filed by the Appellant under Section 94 of the Code which
had been dismissed by the Adjudicating Authority. In this connection, we note
that the Respondent has invoked the guarantee of the Appellant vide notice dated

06.08.2016, therefore, the filing of appeal against the same should have been done
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by 05.08.2019 whereas the application was indeed filed under Section 94 of the
Code by the Appellant before the Adjudicating Authority vide C.P.(IB)/268
(AHM) 2024 on 04.09.2024, which is apparently much beyond the limitation
period.

16.  The Appellant has made out the case that the Respondent has filed
Original Application No. 551/2016 before the Debt Recovery Tribunal-Il,
Ahmedabad, which was allowed by way of a decree/ order dated 09.01.2017 and
decree passed Recovery Certificate No. 14/2017 was issued, which is now
recorded das TRP No. 02/2023. The Appellant submitted as per auction of the
mortgaged property the Respondent Bank has received Rs. 22.42 Crores qua the
property in question. It is the case of the Appellant that since the bank has
received the amount on 30.01.2024, hence, the law of limitation in respect of his
application filed under Section 94 of the Code before the Adjudicating Authority
should have been counted from 30.01.2024 rather than from 06.08.2016.

17.  The Appellant also cited the judgement of Dena Bank (Supra), where in
the Hon’ble Apex Court held that the judgment and order/ decree of the DRT gave
a fresh cause of action and therefore there is an extension of three years from the
last credit, i.e., 14.02.2024, as the C.P.(IB)/268 (AHM) 2024 was filed on
06.08.2024 and the same was registered on 03.09.2024, hence the said petition

was well within the limitation period.
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18. In this regard, we take into account the relevant para of Dena Bank
(Supra) which reads as under :-

“It is well settled that entries in books of accounts and/or
balance sheets of a Corporate Debtor would amount to an

acknowledgement under Section 18 of the Limitation Act.”

From above, it is noted that the judgment of Dena Bank (Supra) was
w.r.t., entries in the books of accounts of the Corporate Debtor w.r.t.,
acknowledgement under Section 18 of Limitation Act.
19. In this regard, we have also taken into account Section 19 of the
Limitation Act, 1963 which reads as under :-

“Section 19. Effect of payment on account of debt or of

interest on legacy.

Where payment on account of a debt or of interest on a legacy

iIs made before the expiration of the prescribed period by the

person liable to pay the debt or legacy or by his agent duly

authorised in this behalf, a fresh period of limitation shall

be computed from the time when the payment was made:

Provided that, save in the case of payment of interest made
before the 1st day of January, 1928, an acknowledgment of
the payment appears in the handwriting of, or in a writing
signed by, the person making the payment.
Explanation.—For the purposes of this section,—

(a) where mortgaged land is in the possession of the
mortgagee, the receipt of the rent or produce of such land

shall be deemed to be a payment;
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(b) "debt™ does not include money payable under a decree or

order of a court.

(Emphasis Supplied)

20. We would also like to see old provision for same as contained in the
Section 20 of the Limitation Act,1908 which reads as under:

“Effect of payment on account of debt or of interest on
legacy.— [(1) Where payment on account of a debt or of
interest on a legacy is made before the expiration of the
prescribed period by the person liable to pay the debt or
legacy, or by his duly authorised agent, a fresh period of
limitation shall be computed from the time when the
payment was made:]

[Provided that * * * an acknowledgment of the payment
appears in the handwriting of, or in a writing signed by, the
person making the payment.]

(2) Effect to receipt of procedure of mortgaged land. Where
mortgaged land is in the possession of the mortgagee, the
receipt of the rent or produce of such land shall be deemed
to be a payment for the purpose of sub-section (1).

Explanation.--Debt includes money payable under a decree

or order of Court.”

(Emphasis Supplied)

21. Section 19 of the Limitation Act, 1963, and Section 20 of the Limitation
Act, 1908, differ in scope, structure, and applicability. The 1963 Act's Section 19

specifically governs payments toward debt or interest on a legacy, resetting the
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limitation period if made by the debtor or their authorized agent, provided the
payment is acknowledged in writing (except for pre-1928 interest payments). The
Limitation Act,1963 explicitly excludes money payable under court decrees from
the definition of "debt," narrowing its application to non-adjudicated liabilities.
In contrast, Section 20 of the 1908 Act broadly covered interest and part-
payments of principal, requiring acknowledgment for all payments and including
court-decreed debts. Structurally, the 1963 Act introduced a streamlined format
with a proviso and explanatory clauses. Additionally, the 1963 Act’s exemption
for pre-1928 interest payments reflects legislative intent to address historical
liabilities pragmatically, whereas the 1908 Act imposed uniform
acknowledgment rules. These distinctions highlight the 1963 Act’s focus on
clarity and procedural precision, particularly in segregating court-decreed
obligations from ordinary debts.

22.  We would like to go in detail on the Explanation (b) of Section 19 of the
Limitation Act,1963 states “debt” does not include money payable under a
decree or order of a court. Thus, we note that the term “debt” in the context of
Section 19 of the Limitation Act ,1963 specifically excludes any money that is
payable under a decree or order of a court. In other words, if a court has already
passed a decree or order directing the payment of a certain amount, such an
amount is not considered a “debt” for the purposes of Section 19 of the Limitation
Act,1963. This means that if a payment is made towards satisfying a court decree

or order, such payment will not result in the computation of a fresh limitation
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period under Section 19 of the Limitation Act,1963. The benefit of extending the
limitation period through part payment is only available for debts that are not yet
decreed by a court. We may see implication by a hypothetical situation. For
instance in case, A owes B Rs.1 Cr. and makes a part payment before B files a
suit and obtains a decree, the limitation period for B to file a suit can be extended
as per Section 19 of the Limitation Act,1963.However, if B has already obtained
a court decree for Rs.1 Cr. against A, any payment made by A towards this
decreed amount will not extend the limitation period for execution of the decree
under Section 19 of the Limitation Act.1963.

23. In this backdrop, we note that in appeal before us, the amount was
recovered by the Respondent Bank due to auction of mortgaged property as a
result of decree passed by Debt Recovery Tribunal-11, Ahmedabad. Thus, in terms
of Explanation (b) of Section 19 of the Limitation Act ,1963, this recovery would
not considered as Debt and therefore does not impact/enhance limitation period
as pleaded by the Appellant. In fact, this goes against the cause of the Appellant.
24. From above, it is noted that payment on account of debt is required to be
made by the person liable to pay for getting fresh period of limitation which be
computed from the time of the payment was made. In this connection, we observe
that no payment was made by the Corporate Debtor or the personal guarantor for
the outstanding loan of Rs. 201 Crores. It is only on the sale of the mortgaged
property by the Respondent Bank based on the decree of the DRT in his favour

which was done in January, 2024 which has nothing to do with the payment which
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should have been made by the Corporate Debtor or the personal guarantor to take
the benefit of the Section 19 of the Code.
25. In this connection, we also note Section 238 A of the Code which reads

as under :-

“Section 238A: The provisions of the Limitation Act, 1963

shall, as far as may be, apply to the proceedings or appeals

before the Adjudicating Authority, the National Company

Law Appellate Tribunal, the Debt Recovery Tribunal or the

)

Debt Recovery Appellate Tribunal, as the case may be.’
(Emphasis Supplied)

26. The aforesaid Section 238A of the Code stipulates that the provisions of
the Limitation Act shall be applicable to the proceedings before the Adjudicating
Authority. The same has also been taken into consideration by the Adjudicating
Authority in the Impugned Order.

27. At this stage, it will be worthwhile to take into consideration the order
passed by the Adjudicating Authority dated 04.09.2024 where the issue of
limitation raised by the Appellant has been dealt and the application of the
Appellant was rejected. The order reads as under :-

“Heard the Ld Counsel for the applicant. This application
has been filed under sec 94 of IBC 2016 with a further
affidavit on 06.08.2024. The applicant had executed a
guarantee on 28.09.2013 for Rs 201.00 crores to the financial
creditor (Bank of Baroda) to enable the Corporate Debtor
Shree Mukt Jewellers Baroda P Ltd to obtain certain
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facilities and also mortgaged his property in favour of the
financial creditor. The account was classified as NPA and a
demand notice was issued on 06.08.2016 recalling the loan
and invoking the guarantee and an application was filed
before the DRT Ahmedabad. The DRT passed an order
decreeing the debt due and payable on the Corporate Debtor
and the guarantors vide its order dated 09.01.2017 and
recovery certificate was issued. It is further observed that the

financial creditor has been executing the order and

auctioning the properties of the mortgaged properties and

other assets. Such receipts of recoveries do not pertain to the

repayment of the principal borrower or quarantor/s and is

out of the mortgaged properties on which a recovery

certificate has been issued, cannot extend the limitation

period for the personal guarantor who is not complying with

the provisions of Sec 36 of Limitation Act 1963.

Further, this petition has been filed on 06.08.2024 which is
beyond the period of limitation and does not comply with Sec
238 A of the IBC 2016. In view of the same, CP(IB) 268 of

2024 stands disposed of as not maintainable. ”

(Emphasis Supplied)

To recapitulate, we observe that the default by the Corporate Debtor and
subsequently notice to Appellant invoking the bank guarantee are undisputed. We
also note that the bank has issued guarantee which is in nature of continuing and
unconditional guarantee which has been legally invoked by the Respondent Bank.

We further observe that the DRT proceedings are under the Recovery of Debts
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passed by the DRT was in respect of the mortgaged property held by the
Respondent. Hence, it cannot be case of the Appellant that such recovery shall
extend the limitation for personal guarantee given by the Appellant. The
argument therefore submitted by the Appellant are not tenable.

29. In conclusion, we do not find any error in the Impugned Order. The

Appeal devoid of any merit stand rejected. No cost. I.A., if any, are closed.

[Justice Rakesh Kumar Jain]
Member (Judicial)

[Mr. Naresh Salecha]
Member (Technical)

[Mr. Indevar Pandey]
Member (Technical)
Sim
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