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ORDER

PER: SH. L. N. GUPTA, MEMBER (T)

M/s Shree Krishna Automobiles through its Partner, Sh. Rajesh Jindal
(for brevity, the ‘Applicant’) has filed the present petition under Section 7 of
the Insolvency and Bankruptcy Code, 2016 (for brevity, IBC, 2016°) read with
Rule 4 of the Insolvency and Bankruptcy (Application to Adjudicating
Authority) Rules, 2016 with a prayer to initiate the Corporate Insolvency
Resolution Process against M/s Nava Healthcare Private Limited (for brevity,

the ‘Respondent’).

2. The Respondent namely, M/s Nava Healthcare Private Limited is a
Company incorporated on 17.07.2006 with CIN U24233DL2006PTC151081
under the provisions of the Companies Act, 1956 having its registered office
at C-1/10, Upper Ground Floor Janak Puri, New Delhi — 110058, which is
within the territorial jurisdiction of this Tribunal. The Authorized Share
Capital of the Respondent Company is Rs.6,00,00,000/- and Paid-up Share

Capital is Rs.4,83,93,020/- as per Master Data.

3. It is stated by the Applicant that the Respondent is engaged in the
marketing and distribution of drugs, pharmaceuticals, chemicals, etc. and the
Applicant is a registered partnership firm and was appointed as Clearing &
Forwarding Agent/Mother Warehouse (CFA) for the products being
distributed by the Respondent. On 01.03.2020, the Respondent entered into

an Agreement (hereinafter referred to as “Agreement”) as per which, the

(IB)-231(ND)2023
M/s Shree Krishna Automobiles (Through its partner
Sh. Rajesh Jindal) vs. Nava Healthcare Pvt. Ltd. Page 2 of 17



Applicant placed a security deposit of Rs. 2,00,00,000/- (Two Crores) only in
04 instalments of Rs. 50,00,000/- each. Due to non-payment of regular
payment of CFA services, on 02.07.2021, the Applicant sent a legal notice for
termination of the CFA service agreement and also demanded the refund of
the security deposit of Rs. 2,00,00,000/- along with interest @ 9% and other

dues.

4. It is stated by the Applicant that it had earlier filed a Section 9 petition
against the Respondent vide CP No. (IB)-424(ND)2022, however, the said
petition was dismissed vide order dated 10.11.2022 on the ground that
Security Deposit with Interest cannot be considered an operational debt.
Subsequently, the applicant filed another CP (IB)-47/ND/2023 under section
7 of IBC, 2016, which was withdrawn on 19.01.2023 with the liberty to file a

fresh petition.

5. The particulars of the unpaid financial debt claimed and the date of

default are mentioned in Part IV of the application, which is reproduced below:

AR LAY
PARITICULARS OF FINANCIAL DERBTY
L FTOTAI (L) 2,000,000 ,000), Chwo Crores) townrds seounty
AMOUNT OF - > S on X = x
DEBT GRANTID deposit Plus Interest o 9% an wrms ol Agrecment
IDATIE(S) on e, Ra, 33,000,000 am on 202 20230

IDISIIUIIRSENMENT

in ks,
s | Particulars of
NO. | Financial Debt Amount
Security Depoasit
1 | Principal Amount 2,00,00,000.00
Intarest for the 1y
2 | 2021-22 18.00,000.00
Interest for the
Period O1/0a4/2022
3 | to 28/02/2023 16G,5%0,000.00
| Total 2,34 50,000.00
Loss: TDS received
for the FY 202122
a (10 Months) 1,50, 000,00
Total Financial Debt 2,52,00,000.00

FThus Town! Finponcinl DDebt os on 28022023 s 12w
230,000,000 (T'wo Crores F'hivty 'hrveeo 1Lakhs)

mmoludhing Intorost

PDates of Disbursement ave as below:
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SINo. | Date Amount in Rs.
1. [01.03.2020 50.00,000/-
2. ]20.03.2020 50.00,000/-
3. ]20.04.2020 50.00,000/-
4. 120.05.2020 50,00,000/-
Total 2,00,00,000/-
Dates of Default:
Agreement Terminated vide legal
02.07.2021 notice dated 02/07 /2021
(Kindly refer page no. 77-85)
3 months notice period started in
03.07.2021 terms of condition no. 2 I para no.
2 of agreement dated 01/03/2020.
E-mail from CD admitting the
TTAT debt & confirming the payment
schedule
(Kindly refer page no. 69)
Last Payment received from
05.10.2021 Corporate Debtor
(Kindly refer page no.  89)
T Last Email Reminder to release of
payment to Corporate Debtor
Cheque No. 386220 dated
16.10.2021 & | 16.10.2021 for Rs. 2,00,00,000/-
12.11.2021 issued by CD dishonuored.
(Kindly refer page no. 86-94)
s s E-mail from CD admitting the
debt & confirming the payment
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schedule.

(Kindly refer page no. 63-64 )

Corporate Debtor filed its reply
in CP No. (IB)-424(ND)2022
wherein vide para 9 at page no.
23.08.2022 8 of reply admitted its liability
towards security deposit of Rs.
2,00,00,000/-.

(Kindly refer page no. 137)

Corporate Debtor filed its written
submission in CP No. (IB)-
424(ND)2022 and vide para 7 of
20.10.2022 page no. 2 admitted its liability
towards security deposit of Rs.
2,00,00,000/-

(Kindly refer page no. 155)
Corporate Debtor deposited TDS
of Rs. 1,50,000/- on interest
18.09.2022 accrued for the FY 2021-22 (10

Months only) (Kindly refer page
no. 59)

2. | AMOUNT Rs. 2,00,00,000/- (Two Crores) towards security
CLAIMED TO BE
IN DEFAULT AND
THE DATE ON

deposit Plus Interest @ 9% in terms of Agreement
1.e. Rs. 33,00,000/- as on 28.02.2023

WHICH THE in Rs.
DEFAULT SI. | Particulars of
OCCURRED NO. | Financial Debt Amount
(ATTACH THE Security Deposit -

1 Principal Amount 2,00,00,000.00
WORKING ~ FOR Interest for the FY
COMPUTATION 2 2021-22 18,00,000.00
OF AMOUNT AND Interest for the
DAYS OF Period 01/04/2022

3 to 28/02/2023 16,50,000.00
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DEFAULT IN
TABULAR FORM)

Total

2,34,50,000.00

Less: TDS received
for the FY 2021-22
4 (10 Months) -1,50,000.00

Total Financial Debt 2,33,00,000.00

Thus Total Financial Debt as on 28.02.2023 is Rs.

2.33,00,000/- (Two Crores Thirty Three Lakhs)

including Interest.

Dates of Disbursement are as below:

SINo. | Date Amount in Rs.
1. 101.03.2020 50.00.000/-
2. 120.03.2020 50,00,000/-
3. 120.04.2020 50.,00,000/-
4. ]20.05.2020 50,00,000/-
Total 2,00,00,000/-
Dates of Default:
Agreement Terminated vide legal
02.07.2021 notice dated 02/07 /2021
(Kindly refer page no. 77-85)
3 months notice period started in
03.07.2021 terms of condition no. 2 I para no.
2 of agreement dated 01/03/2020.
E-mail from CD admitting the
debt & confirming the payment
06.08.2021
schedule
(Kindly refer page no. 69)
Last Payment received from
05.10.2021
Corporate Debtor
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(Kindly refer page no.  89)

Last Email Reminder to release of
08.10.2021
payment to Corporate Debtor

Cheque No. 386220 dated
16.10.2021 & | 16.10.2021 for Rs. 2,00,00,000/-
12.11.2021 issued by CD dishonuored.

(Kindly refer page no. 86-94)

E-mail from CD admitting the

debt & confirming the payment
19.11.2021
schedule.

(Kindly refer page no. 63-64 )

Corporate Debtor filed its reply
in CP No. (IB)-424(ND)2022
wherein vide para 9 at page no.
23.08.2022 8 of reply admitted its liability
towards security deposit of Rs.
2,00,00,000/-.

(Kindly refer page no. 137)

Corporate Debtor filed its written
submission i CP No. (IB)-
424(ND)2022 and vide para 7 of
20.10.2022 | page no. 2 admitted its liability
towards security deposit of Rs.
2,00,00,000/-

(Kindly refer page no. 155)

Corporate Debtor deposited TDS
of Rs. 1,50,000/- on interest
18.09.2022 accrued for the FY 2021-22 (10
Months only) (Kindly refer page
no. 59)
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6. As per Part IV of the Application, the Applicant has claimed
Rs.2,00,00,000/- towards security deposit + Interest (@ 9% in terms of the

Agreement) of Rs. 33,00,000/- as of 28.02.2023.

7. The Applicant has relied on the following documents to prove the

existence of financial debt -

i)  Agreement dated 01.03.2020 between Nava Healthcare
Private Limited and Shree Krishna Automobiles with Bank

Statements.

ii) Statement showing the calculation of Amount in default as

of 31.03.2022.

iii) Copy of Ledger Statements & relevant pages of 26AS i.e. TDS

statement.
iv) Copies of email communications between parties.
v) Agreement Termination notice dated 02/07/2021

vi) Copy of Cheque number 386220 dated 16.10.2021 along
with return memo dated 12.11.2021 & Bank Statements.

8. Based on the aforesaid facts and documents, the Applicant has prayed

for the initiation of CIRP against the Respondent.

9. On issuance of the notice, the Respondent has filed its reply and stated
that the present application is filed merely for the recovery of money, which is
defeating the purpose ‘of the IBC, 2016. It has relied on the judgment passed

by the Hon'ble Supreme Court in the matter of M/s Invent Asset Securitization
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and Reconstruction Pvt. Ltd. Vs. M/s Gimar Fibres Ltd. in Civil Appeal No.

3033 of 2022. The Respondent has further submitted that -

9.1 The application is not maintainable in terms of the provisions of section
10A of the Insolvency and Bankruptcy Code, 2016. The applicant has filed the
record of default registered with NeSL admitting that the date of default was
01.06.2020 and therefore, the application is liable to be dismissed in terms of

the provision of sec 10A of the Code.

9.2 The Respondent is a Company registered under the MSME Act, 2006,
and CIR proceedings against a going concern jeopardizing the livelihood of

several families are against the objectives of IBC.

9.3 The applicant herein is, again and again, abusing the process of law by
filing bogus and frivolous applications for the recovery of monies only. It is

humbly submitted to take note that -

a) Initially an application having CP (IB) No.424 /ND /2022 was filed
against the respondent under Section 9 of the Code which was
dismissed by this Adjudicating Authority vide order dated 10.11.2022
as Application having CP (IB) No. 424 /ND /2022 was not in consonance
with the provision of IB Code, 2016 and rules regulations made

thereunder.

b) Thereafter again an application having CP (IB) No. 47/ND /2023
was filed against the respondent under Section 7 of the Code which was

withdrawn by the applicant herein vide order dated 19.01.2023.
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10. After hearing the submission of both parties and perusing the
documents placed on record, this Bench observes that on an earlier occasion,
the Applicant had filed an application bearing no. (IB)-424(ND)/2022 under
Section 9 of IBC 2016 which was dismissed by this Adjudicating Authority on
the ground that the debt claimed by the Applicant was not an Operational
Debt. The Applicant has now filed the instant Application under Section 7 of

IBC 2016 claiming its debt as a Financial Debt.

11. On a perusal of Part IV of the application, it is observed that the claim
of the Applicant is arising out of the Security Deposit amount, which was
disbursed against interest @ 9% in terms of Clause 18 of the Agreement dated
01.03.2020, which reads thus:

18.Minimum Cuaranteed Commission (MGC):

MGC is 2 % of net sales or R Rs. 450,000/ (ru

) pees four lacs
thpusand only ) plus GST less TDS, Per Month whichever i:ﬂr{ighef and this
Minimum Guaranteed Commission (MGC) shall be payable every month
irespective of any reasons that may affect the Sales. All eéxpiry / breakage are

the responsibility of the company and it cannot b
security deposit of the Agent. e adjusted against the

The Principal shall make payment of Interest at the rate of 9.00 %
d " .a, payable
monthly on the amoun ity n=it of Re.2 ( two . :
by the Agent W dapo ( two) crores to be deposited
The Principal shall make payment (excluding GST) of a monthly support of the
following fixed expenses to the Agent :
a) Telephone expenses Rs 2000/~ per.month

b) Internet charges Rs 2000/- per month.
¢} Stationery Charges Rs 2000/- per.month.
d) Staff Salary Rs.14,000/- per month

e) Fixed Godown rent Rs 80,000/- per month
Agent will need to raise monthly invoice for above support

The details of payment schedule are given below::

S.No. Cheque No Date Amount Dank
1. 003053 01.03,2020 50 lacs ICICI BANK
2, 003054 20.03.2020 - 50 lacs ICIC| BANK
3 003066 20.04,2020 50 lacs ICICI BANK
- 003056 20.05.2020 50 lacs ICICI BANK

Commission and other charges as mentioned above will be paid on a mon
basis by 21" day of succeeding month. . thiy
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12. Since the Applicant has disbursed the Security amount to the
Respondent against the time value of money, the debt meets all the ingredients
to be termed as Financial Debt. Even otherwise, the Respondent has not
questioned the category of debt. The only legal objection taken by the
Respondent is that the present Application is barred under Section 10A of IBC

2016. Hence, we would like to examine this contention.

13. It is contended by the Respondent that the Applicant has filed a record
of default of NeSL, as per which the date of default is 01.06.2020, which falls
within the Section 10A period. However, when we peruse Part IV of the present
application, we observe that the date of default mentioned by the Applicant is
28.02.2023. However, in the interest of justice, we would like to examine when

the financial debt in question became due and payable.

14. As per Clause 19 of the Agreement, the Security Deposit was refundable

within 01 month of the termination of the Agreement, which reads thus:

18.Without prejudice to the Company's rlights and remedies against the Agent the
Company shall be entitled to adjust said deposit of Rs 2 ¢r /- (Rupees TWO CRORE
Only)or any pail Uwereof in or towards any loss, damage, costs, charges, expenses,
shortages in the stock/inventory or other liabilities of whatsoever nature which the
Company may suffer or be required to incur by reasons of the failure or neglect on
the part of the Agent to observe and perform its duty & obligations in accordance
with the terms of the agreement. However any non-payment or delayed payment by
the distributors of the Principal shall be excluded, Further, any adjustment shall he
done only after specific agreement by the Agent. The Security Deposit of Rs 2 ¢r /-

(Rupees TWO CRORE Only)would he refunded within one month of the tarminatien

of the a’gﬁnem
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15. From the Application, it is seen that the Agreement was terminated by

the Applicant vide its letter dated 02.07.2021, which reads thus:

SN, WIS TISRN IWING,

J > ~ OV O N~ .
l;\ ll)V(_lc"\'l !l TIS 1eAFZART r.‘oolgs‘z:;s. LI TTT
DELFIT INIGII COounes 'I:_l'l“:'(') ;‘ :ﬂ::‘l.t";! B iy resa b convss
e PRI Datedd: .02 o) 2)

! Specud-Post/itesd, ALY,
o,

M/n NAVA Healtheare Pvt. Ltd .

Roepd, ofl aat 1I3-702,

Vnsundnra Apoattinents,
"ot no, 16, Sector-6, Dhwiarkea.,

New Delhn-1 LOQ7 5
THROLGH TS MANAGING

DIRECTOR/DIRECTOR .
MIR. HEMANT SURI.

ALSO AT:
1105, 11 Floor, Kirti Shikhar,

Diswrict Coenu e, Jatuak Puard,
NWoew Delhii-1 10058,

1.5 AT
Flot No. 306-37, Guarunanale Vihae-1L, -

Chander Vibny, Nilaothi IExrension
Dellhii 1100491

Ll Under the inatructions from and on LHohalfl of iy client M/o
SHRERE KRISHNA AUTOMOBILES. K.ID.Aa Rond, Near New Giaudn
Marker, Kurukshemra, Haryana-136118, through  its  Partier Sh
Rajesh Jindal. 1 hereby serve yau wilh the legal notice as under: .

That you, the addressce, carrics o (e busingss of marketing
ancd cdhestmibuting drugs and phnuuuccuucnlu, chemicals ere
vundes the noame da style M/s NAVA Healthcare Py, Ltel. anct (.,\n
thc addressec, in scarch ol Aappointing  an Mpgenr in utnly .'
Iaryana for ware housing, wtoring i tranesmiosion of :UL(I:"

1.

prooduces.,
i - - M
That my client also doing business and having great reputaltio
the

tlre murket and sccorcdingly after Adue negotiation you,
client entered intao an Agreemeent

appointecd my

ir:
addressee and my abaove said
dated 01.03 2020 thereby you,
clicnt as Cleaning & Forwarding Apent (CI"A

thhe addresseo,
1/ Mother Warchousc

'S
1

dated ©01.03:2020
the nddressece, as fully
thhe anddressce,

on certain terms fa conditions., ’
my client

pe That an per
paid/deposited Rs. Two Craore
It is also agreed that you,

ngrecment
ter Yo,

refundable security.
ohall male payment of interest @ 9% p.a. on above said security

deposited LLe Ra. Two Crore.
It is also agreed bLaetween you, the addressece, and my chent that

..
you, the addressac, shall pay to my anbove aaicd alient on monthly

basis in following manner

a) MGC- 29 of nul sales or Ru. 4,550,000/~ (rupees four lacs ity
thousand) Plus GST, Less TDS, Por Month whichever is
higher and sarme shall he payable every month irrespoective or

0Ny reamons,

L) Telephone Expenses KHa. 2,000/- Per Month
«) Intermnct charges Re. 2,000/- Per Month
) Stationary charges Rs. 2,000/- Per Month
) Stall salary Rs. 14,000/~ Per Month
N Fixed Godown Rent R, S0, 000/ ey Month

the above rmmontioned vummission and other charges -
on monthly basis on or before 2 1st dasy of sSuccerdin S
% ] B montly.

detai
Ailsw( totnl funount) of monthly ncot sales of com
Pany to raire

Bill aan Per agrecinent dnte : Y&
g d 01.0: 2020 bur Yo -
c A 1, thies metlclrao e,
o
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6.

i g

| always avoided the

the

¥
ent on one and

will raise bill @ Rs.

we

Jawful request of ' my cli
grested that my plicnt

as mentioned 1 AEY cc
ales of company a

4 billls) as per
per month and

ment and later
nd in

other pretext and su
4,50,000/~ per month
will scttle the account a8 per net 8

i o< Jient  issue
compelled ~circumstances my ¢l

minimum guarantec amount i.c. Rs® 4,50,000/-

other fixed charges as mentioned in ag gement.
forming its duty as Per agree

tire satisfaction of you, the add
very irregular in making the pay
5 well as occurred interest on above
mentioned in para no. 4 of this

ment dated
That my client per
01.03,2020 with the en
you, the addresece, are
above mentioned MGC a

mentioned security amounl us
natice and failed to make the payment as agreed vide agreement

dated 01.03.2020. My above said client repeatedly demanded its
g various ¢-mails and even

ressee but

ment of

payment telephonically and sendin
personally visited your office and met you, the addressee and

your staff and requested with folded hands to muke e payment
but every time you postponed the matter with one and the other

pretext.

That my client maintaining & running gccount in your name and

as on date i.e. upto 01.07.2021, a suni of Rs, 67,34,755/- is duc

and payable by you, the addresace, to my client,

It is pertinent to mention here that c‘iuc to ongoing situation of

COVID-19 pandemic all reserves of my client have dried up,

However, being medicine company your business is rnning

smoothly but you, the addressee, is not disc}iérging your leyal

liability towards my client by not releasing (he pa 4
yment of my

client and by doing so you, the addressee, causing suffering :
hardship to my clicut, o
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10.

That you Mr. Hemant Suri being the Managing Director/
Dircctor and responsible for day to day affairs of M/s NAVA
Healthcare Pvt. Ltd. assured my client for the paymcnt as per

agrecment dated 01.03.2020.
That you, the addressees, deliberately with ma,é.ﬁdc and wnlrerior

motive, withheld the legally recoverable paymcni:;of my client.

That the above eaid act and action of you, the addrcasee, are
malicious, totally against the spirit of the ransaction recorded in
the agicemnent dated U1.03.2020 and against 'the standard
business ethics too. My client repeatedly reminded you and
requested to do act as per spirit of agreement and gave sufficient
ume to act as per agreement but you failed o do so and even
yo-u. the addressce, starred to avoid taking phone calls of my
client and you with malafide intention ignore the c-mail(s) of my

client and never replied the same. It is pertinent to mention here

that due to your ahbove mentioned hehavior my clicnt sent a
Legal notice to you but despite the service Yyou failed to reply and
comply the same und in such compeclled circuimstances .
client is left with no option but to invoke condition no 27 m:;
of agrcoment dated U1.03.2020 and hereby tcnr;ina:)ard ;
|greement dated 01.03.2020 and as per agreement o .
month notice started from 03.07.2021. S thiee

the amount of Rs, 67,34,755/- (Ra. Sixty Scven :

‘T‘hot:sand Seven Hundred and Fifty five). 1 herebyLaklf 1s Thirty Four
yYou to refund . urther ¢

Rs. 2,00.00,n00 /- (Two Crore) i i all upon

my client

‘ : : ; ained to
dated 01.03.2020, failing which my client ghall be constrained

take appropriate legal action against you, 1n :
of law at Delhi at your risk, costs and consequences. Note th

client rescrve its right to issue fresh bill(s) as per nct sales of-the
company or on the basis of net sales of previous year(s). A copy of

this legal notice is being kept in my office for further reference and

the appropriate court
at my

ction.
S

Anil Kumar Garg

Advocate
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16. Hence, in terms of the conjoint reading of Clause 19 of the Agreement
and the termination letter dated 02.07.2021, the debt became due and
payable on 01.08.2021 and the said debt does not fall within the Section 10A

period. Hence, we do not find any merit in the objection.

17. During the course of the hearing on 12.06.2023 as well as in the
pleadings, the Ld. Counsel appearing for the Respondent had contended that
the present application has been filed by the Applicant for the purpose of
recovery and not for resolution of the Respondent. However, we do not find
anything placed by the Respondent on record as to how the application is not
for the purpose of resolution of the Respondent. Hence, we reject this

contention of the Respondent being devoid of merit.

18. In the given facts and circumstances, the present Application being
complete and the Applicant/Financial Creditor having established the default
on the part of the Respondent for an amount above the threshold limit, the
present Application is admitted in terms of Section 7(5) of the IBC and
accordingly, and Moratorium is declared in terms of Section 14 of the
Code. As a necessary consequence of the Moratorium in terms of Section 14(1)
(@), (b), (c) & (d), the following prohibitions are imposed, which must be

followed:

“(a) The institution of suits or continuation of pending suits or
proceedings against the corporate debtor including execution of
any judgment, decree or order in any court of law, tribunal,

arbitration panel or other authority;
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(b) Transferring, encumbering, alienating or disposing of by the
corporate debtor any of its assets or any legal right or beneficial

interest therein;

(c) Any action to foreclose, recover or enforce any security interest
created by the corporate debtor in respect of its property including
any action under the Securitization and Reconstruction of

Financial Assets and Enforcement of Security Interest Act, 2002;

(d) The recovery of any property by an owner or lessor, where such
property is occupied by or in the possession of the corporate

debtor.”

19. As proposed by the Applicant, this Bench appoints Mr. Gurdev Bassi as
IRP having Registration No. IBBI/IPA-001/IP-P-01633/2019-2020/12504,
Email id: <ipgurdevbassi@gmail.com> subject to the condition that no
disciplinary proceeding is pending against the IRP so named and disclosures
as required under IBBI Regulations, 2016 are made by him within a period of

one week from this Order. This Adjudicating Authority further orders that:

“Mr. Gurdev Bassi, E-mail id: <ipgurdevbassi@gmail.com> as IRP
having Registration No. IBBI/IPA-001/IP-P-01633/2019-2020/
12504 is directed to take charge of the CIRP of the Respondent
with immediate effect. The IRP is directed to take the steps as
mandated under the IBC specifically under Sections 15, 17, 18,
20, and 21 of IBC, 2016.

20. The Applicant is directed to deposit Rs.2,00,000/- (Two Lakh) only with
the IRP to meet the immediate expenses. The amount, however, will be subject

to adjustment by the Committee of Creditors as accounted for by Interim

Resolution Professional and shall be paid back to the Applicant.
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21. A copy of this Order shall be communicated by the Registry/Court
Officer of this Tribunal to the Applicant, the Respondent, and the IRP
mentioned above.

22. In addition, a copy of this Order shall also be forwarded by the

Registry/Court Officer of this Tribunal to the IBBI and NeSL for their records.

Sd/- Sd/-
(L. N. GUPTA) (ASHOK KUMAR BHARDWAJ)
MEMBER (T) MEMBER (J)
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