NATIONAL COMPANY LAW TRIBUNAL
BENCH 1, HYDERABAD

Cp (lB) N 0. 400!95 of IBC/HDB/2020

Petition under Section 95 of IBC, 2016, &'w Rule 7(2) of I & B

(Application to Adjudicating Authority for Insolvency Process for
Personal Guarantors to Corporate Debtor) Rules, 2019

In the matter of

State Bank of India

Stressed Assets Management Branch

Red Cross Building :

32, Montieth Road, Egmore

Chennai — 600 008 G ....Petitioner

VERSUS

1
1.

Mr. Radri Kasturi

Camelot, Plot No.2

31 Floor, Central Avenue

Kesavaperu Malpuram, RA Puram

Chennai - 600028 - _ ...Respondent No. 1/

Personal Guarantor

M/s PPS Enviro Power Private Limited
97/A, Road No.18, Phase-1, IDA
Jeedimetla, Hyderabad - 500055 ...Respondent No.2/

Corporate Debtor

frate of order: 31.03.2022
Coram:

Dr. N. Venkata Ramakrishna Badarinath, He:"ble Member (Judicial)
Shri Veera Brahma Rao Arekapudi, Hon’ble iviember (Technical)

Appearance:

\
For the Petitioner: Shri G.P, Yashvardiiau, Advocate \
For Respondent: Shri R.S. Sravan Kutaar, Advocate |
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NCLT HYD BENCH-1
CP (IB) No. 400/95 of IBC/HDB/2021
Date of order: 31,03.2022

PER BENCH

ORDER
This petition is filed by the State i*ank of India (Financial
Creditor) un.dér Sé-;:’:tioﬁ 95 of I_TIISO".’J_&.;'I‘IC)’ of Bankruptcy Code,
2016 (herein after-feférfed”as.(:()de) read with Rule 7 (2) of the
Insolvency & Bankruptey (Application to Adjudicating Authority
for Insolvency Réé;oiutionf Process for Personal Guarantors to
Corporate Debtoi*-:)"‘Ru’l@as, 2019 (herein after referred to as
Personal Gua_l'_a_t_jltq-n:s-l_{l;l_soiyency Rules, 2019), seeking an order
for initiation ofuthe_*.,' fIﬁSoI_;/ehcy Res’diut%on Process (“IR Process”)
against Shri Badi‘i Kasturi who is the Personal Guarantor of

PPS Enviro Power Prlvate Limited/ Respondent 1 herein.

The gist apropos to the case of the Petitioner is that the following
credit facilities dmou‘ntmg to Rs. 225.94 crores were availed by the
Corporate Debtor 1.e. PPS Enviro Power Private Limited from
time to time from the 'Finandial Creditor/SBI and its associate

Banks i.e. erstwhile State Bank of Travancore.

Loan Rl Aimnount (in Rs/crores)
Term Loan (SBH) L 8.78

/| Term Loan (SBT) 35.00
Term Loan-1 (SBI) 34.18
Term Loan-Il (S‘BI) b 30.38
Cash credit (SBH) ' 1500
Cash Credit (SB1) - i 30.00
Corporate Loan (SBH) 3.00
Corporate Loan (SBT) _ 4.00
Letter of Credit (SBH) s -' 30.00
TOTAL . = - 7 594 \
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3. It is stated that‘th:e_ GQrpofét_?-Deb_ior is the Principal Borrower and
Personal Guaraptqr;__. s-ié@d\iés]g‘uarantors in order to secure the
repayment of the ﬁ/r-xahci:eii;.'assistance availed by the Corporate
Debtor. The outétand-ing__ debt as on 06.12.2017 is Rs.
237,84,44,380.77 together with interest at contract rate and other
costs. The Corpofate_ Debtor in order to avail the financial
assistance has executed various loan documents and the
Guarantors of the Corporate Debtor in order to secure the
repayment of the fihan’ciai assistance availed by the Corporate
Debtor, has execut;_e'd' Guaran;ee Agreements in favour of financial

Creditor.

4, The Financial Creditor annexed the followin g documents to prove

the existence of debt and amount in default:-

(a) Copy of Sanction Letters — Annexure-8 (colly)

(b) Copyof Agreem'eﬁt' of 1-_03:1 for overall limit dated 27.03.2010
and copy of supplemental Agreement of loan for increase in
overall limit - Annexure-9 (colly).

(c) Copyof Agreei_’nent of loan for overall limit dated 21.05.2010
— Annexure-10

‘,:7;%;7.':?'.'-“3.\\((1) Copy of Term Loan Agreement for high value advances
& 7 N dated 12.10.2010 - Annexure -1 1.

: (e\) Copy of Agreement of Loan for overall limit dated
3 19.09.2013- Annexure-12.

(f) Copy of ~working capital consortium agreement dated

19.09.2013 and 26.09.2014 - Annexure-13 (colly).

(g) Copy of Term Loan Agreeﬁie’nt dated 24.02.2016-
Annexure -14. g

(h) Copy of Deéd_ of Guarantee for overall limit dated
27.03.2010 and copy of Supplemental Deed of guarantee for

51

increase in overall Limit — Annexure-15 colly.
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(i) Copy of Deed of Guarantee for overall limit dated
21.05.2010 — Annexure-16.

(i) Copy of Deed of Guarantee for Term Loan dated
12.10.2010.- Annexure-17

(k) Copy of _Des:.d of ,_'Guarantee for overall limit dated
19.09.2013 — Annexure -18. ‘

(k) Copy of Deed of Guarantee for overall limit dated
27.03.2015 — Annexure-19.

(I)  Copy of Revival Letters — Annexure -21 (colly).

3 The accounts of the Corporate Debtor were classified as Non-
Performing Asset (NPA) on 26.12.2015. A recall notice dated
11.10.2017 was issued to the Personal Guarantor and other parties
recalling and dem'andi'ng' payment of outstanding amounts
mentioned therein within 7.d..ays of receipt of the notice, which has
been served on the'fPérs‘onél‘ Gum‘éﬁtor on 15.10.2017 demanding
payment of outétand-ing amounts by 21.10.2017. As such the date
of default of the Personal Guarantor is 22.10.2017.

6. The Financial Creditor has exercised its rights and remedies
against the Corporate Debtor under SARFAESI Act, 2002 vide
OA No. 41 0f 2018 before the Debt Recovery Tribunal-1, Chennai
for recovery of the out's_taind.ing_ amounts from Corporate Debtor

and Guarantors.

Later, the Financial Creditor also filed a company petition before
this Tribunal under Section 7 of the Code to initiate CIRP against
the Corporate Debtor vide CP (IB) No. 407/7/HDB/2018. The
petition was admitted by this Tribunal on 13.08.20109. \\_ 7

n LA T
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Pursuant to ﬂammo of1 & B (Appllc:dtlon to Adjudicating
Authority for Insolvency Resolutlon Process for Personal
Guarantors to Corp@rate Debtor) Rules, 2019 which came into
effect from 01, 12 90]9 permlttmg the Financial Creditor to
institute msolvency resolution Process against personal
guarantors, the Financial Creditor had issued demand notice dated
23.09.2020 through registered post on 26.09.2020 on the Personal
Guarantor i.e, Mr. Badri_ Kasturi demanding payment of the
amount in default, but the postal cover was returned on 07.10.2020
as unclaimed, after makmg two attempts to deliver the same by the
postal department whzch ac,cordmg to the Petitioner has been done
intentionally, It is fun:hel stated that, as per the terms and
conditions under the 'Guér"antee Agreements, the personal
guarantor has agreed that any notice despatched by the Financial
Creditor by registered post to the address of the Personal
Guarantor shall be deemed to have been duly served on the

personal guarantor four days after the date of posting thereof,

On presentation of the petition, this Tribunal on 28 07.2021
granted interim- moxatorlum and has appointed Shri Krishnasamy

Vasudevan as Interim Resolution Professional, directing him to

“ f ile his report w1thm 10 days of his appointment, in terms of
Sectmn 99 of the Code. The IRP vide his memo dated 06.08.202]
i, o has detailed therein the reasons for not filing his report within 10
vttt ” days and informed that he would be ﬁhng the same by 15.08.2021.

- Accordlngly, he has f' Ied hIS report on 15.08.2021 , recommending

%,/

the admission of the petmon med under Section 95 of the Code.
The grounds for ad.missxen of the petition recorded in the report

are that, the Personal Guarantm failed to respond to the notices \

S
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sent to the mail id of the :PérSOnél Guarantor as well as through
speed post acknowledgement due, demanding repayment of debt
as claimed by the Financial Credi-tor It is further stated that, out
of the two letters sent the one sent to the address of the Corporate
Debtor was dehvered and the other letter sent to address of
Personal Guarantor was ret_urned with endorsement “door locked”
after making two att.e.mpt-s to dehver by the postal department. The
IRP further stated in hxs repmt that since the Personal Guarantor
has not responded 1o _thc—: Demand Notice served by SBI, it is
presumed that Personal Guarantor has admitted to the debt and
non-existence of dispute. To substantiate the contention of the
IRP, the IRP has filed details of the debt registered with the

Information Utility.

10.  In the light of the aforesand fautual matrix the point that arises for

our consideration is,

e Whether C‘orporate Insolvency Resolution Process can be
ordered against respondent no.1/ Personal Guarantor?

ompan;,

W We have heard the learned counsel Shri G.P. Yash Vardahan for
// < the Financial Creditor and Shri R.S. Sravan Kumar, learned

=l counsel for the re-sponden’i a-nd perused the material on record

At the outset it may be stated that the Financial Creditor has
initiated Corporate Insolvency Resolution Process against
respondent no.2 in CP IB No 407 of 2018 which has been admitted
by the Adjudicating Authority vide order dated 13.08.2019. The
present petition is filed a‘gaiﬁst respondent no.l, who is Personal
Guarantor to the Corpm ate Debtor. Despite service of notice and,

‘1

opportunity afforded respondent no.l dld not choose to contest ) \
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the matter. Thus, the claim of the applicant as against respondent

no.l stands unrebutt-'edu ‘

13. It has been stated that respondent no.2 is now under liquidation as
resolution tculed The report of the Resolution Professional
discloses that respondent no.1 has neither made any request for
holding negotiatioris with the creditor for arriving at repayment
plan nor any repayment‘ plan has been submitted. Therefore, under
the circumstances, ‘the"]iabill_ity of respondent no.l herein being
coextensive with that of respondent no.2 and as the debt which has
been guaranteed by respondent no.1 since defaulted, the prayer of
the applicant to order Corporate Insolvency Resolution Process
against respondent.n::g}..-l,...sinfce finds merit, the same is hereby

allowed.

14, The Financial Creditor/Petitioner herein has proposed the name of
Shri Krishnasamy Vasudevan, (IBBI/IPA-001/1P-P00155/2017-
18/10324) ‘Insolyenéy__iProfessiou_al to act as Resolution
Professional, who -has -giV_eﬁ his cénsent in Form-A. However, it is
observed from the IBBI ‘website that his Authorization for
A331gnment (AFA) has expxred Hence the Tribunal appoints Shri
.- P.V.B. Sudhakara Rao havmg IBBI Registration No. IBBI/IPA-
002/IP—N00795/20 19-2020/1 2547 email id:

»alasudhal\mMz)amalicnm from the panel of [nsolvency

Drofessmnals available in IBBI Website. He shall file his consent

along with AFA within two days of recqu{)t the copy of this

- : il
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(1) The petmon ie. CP (IB) No 400/95 of IBC/HDB/2020 filed

under the prowsnons of Sectmn 95 of IBC, 2016 is hereby
admitted. ' :

(2) Consequeﬁtlj,-fhe Insolvency Resolution Process is hereby
initiated against the Personal Guarantor Shri Badri Kasturi
and the moratorium is declared, which begins with effect
from the date of admission of the petition and shall cease to
have effect at the end of the per iod of 180 days, as provided
under Section 101 of IBC 2016. During the moratorium
period; '

(a) Any pending legal action or proceeding in respect of any

debt shall be deemed to have been stayed;

(b) The creditors shall not initiate any legal action or legal

proceedihg’_é in respect of any debt; and

(c) the debtor shall not tfansfer, alienate, encumber or
dispose of any of her assets or her legal rights or

beneficial interest therein;
1-‘Fﬂ ﬁﬁ d

The provisions of this Section shall not apply to such
transactions - as may be notified by the Central
Government in consultation with any financial sector

regulator, :

(2) The Resolution Professi-onal is directed to cause public notice
published on behalf of the Adjudicating Authority within 7
days of uploading of this crder on the website of NCLT,

Hyderabad, mwtmg claims from all creditors, who shall
\

register their clalms as pmv:ded under Section 103 of the ~] _
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Code within ::2-,1;, dﬁyfs_ of such issuance. The notice shall
contain the ngcéséary information as provided under Section
102 (2) of IBC, 2016‘1._Th_e_ publication of notice shall be made
in newspap'e__l:_fs, one . m ‘ English and other i vernacular
(Telugu) whiiéh havc.ﬁvi_de cir_culation in the State where the
Debtor resides. The Resolution Professional shal] furnish two
spare copies of the notice to the Registry. One shall be placed
on our website by the Registry and the other shall be affixed
in the premises of this Adjudicating Authority,

(3) The Resolution Professional in exercise of the powers
conferred underl_I'O{}-fShgll,-prepare a list of creditors within 30
days from thrfjif;d_a:tﬂ of the;notjée. The debtor shall prepare, in
consultation W]th the resolution professional, a repayment
plan containing a proposal .fo the creditors for restructuring
of her debts or affairs as provided under Section 105 which
shall include the provisions for Payment of fee to the
Resolution Professional. The Resolution Professional shal]
submit the repay_rnent'p._lan a.Iong with his report on the plan
to this Adjudicating Aﬁthori-ty within a period of 2] days
from the last date of_submissi'o'n of claims as provided under
Section 106, _ o -

i (4) In case the Resolution Professional recommends that g
meeting of the creditors is not required to be summoned, he
shall record the _reasons thereof, If the Resolution
Professional is of the opinion that the meeting of creditors
should be sum'ﬁl()ned,' he shall sp"ecify the details as provided.

\
under Section 106 (3). The date of meeting shall not be less \_

9
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than fourteendays Qr_xﬁore than 28 days from the date of
submission of the -Ré'é(}ft _uﬁder Sub-Section (1) of Section
106, for whi_ch_ét least 14 days’ notice to the creditors (as per
the list plfeparéd) Shal]be issued by all modes. Such notice
must contain thedetculs as 'pi’évidéd under the provisions of

Section 107,

The meeting of the cred itors shall be conducted in accordance

with the provisions S.eCt_ions 109, 110 and 111. The

' Resolut_i()n'in-Qfg.s.sié‘r___ial 'Shal'l prepare a report of the meeting

(Veera Brahma Rao Ar
Member (Technical)

Binnu

fapih: Preiatenr | hosist

Natwiig:

£ Tanistiar TCount Officer
_ .o Law Tribunal, Hydesabad Bench

of the cred‘i-tcrs:Qn‘répa_‘ymeﬁt plan with all details as provided

under Section 112 and submit the same to the Authority,

copies of which shall be provided to the guarantor and the
creditors. It is made clear that the Resolution Professional
shall perfoﬁn his fun'cj-tio_ns and duties in compliance with the
Code of Conduct provided under Section 208 of IBC, 2016.

al Creditor is directed to communicate this order

;t_i_bn" Professional appointed in this case

ey " g
udi).. o Dy, N.Venkata Ramakrishna Badarinath)
S - Member (Judicial)
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