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ORDER
./t!

1' The Liquidator has moved the present Application under seetion 3s(lXn)
and 60 (5) read with section 238 of IBC, zarcfor issuance of direcrions

ta &e Deputy Directorate, Jaipur Zoml0ffice, Enforcernent flirectorate

('Respondent') to relesse the provisional attechment in relation [o essCIts

of the corporate Debtor (lws Emgee Cables and communications

Limited) done vide order dated t2.l?.2019" so that rhe properries which

form &c Liquida{ion Estatc of tlre curporate Debtor (lvl/s Emgee cables

and communications Limit€d), may be sold in accordance with rhe

applicable provisions of IBC.

2' llaving made several other submissions, the Applicant has prayed for
issue of necessar;v direction to the Respondsnt to release the provisional

athchment of the movable and immovabte properties belonging to the

corporate Debtor (lws Emgee cables and communications Lirnited) done

vide order dat€d 12,12-2019 to €mable the Liguidaror to sell thern being a

part of the Liquidation E,state of ECCL and sought for issuance of
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directions to other concerned authorities to give effect to the order of
NCLT in respect of the propefiies belonging to the corporate Debtor. The

applicant has also sought directions to the Braneh Manager, state Bank of
India, Yidhyadhar Nagar, Jaipur to follow the insrructions of the applicant

in respect of operations of Account No. 61190502053. The applicant has

also sought fuither instruetions to the Liquidator to continue the process

of liquidation during the pendency of the petition and any other further

reliefs or order or direction which the Tribunal may deem fir and proper.

3' This application has been responded by the Depury Direcror, Jaipur zrnal

Office, Enforcernent Directorate, wherein, the respondent has denied all

the allegations and avennents and contentions averred in the application

filed by the applicant, The respondent has bricfly narrated the inrent ancl

purpose of'the seheme of prevention af Money Laundering Act,2002 and

submitted that the provisional attachment vide orcler No. 30 dated

12'122019 has been issued by the respondent in accordance with

Secti0u- 5 of PMLA Act, 2002. whether the ljirectorate of Enforcement

has jurisdiction to attach the property of corporate Debtor, wherein the

insolvency proceedings under the supervision of Hon,ble NCLT have

already been initiated under IBC?

4. The judgement relied upon by the respondent have been carefi,rlly

considered and it need to be appreciated that the IBC rvhich is a special
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' legislation passed subsequent to PLMA Act has specific provisions which

enables the said law to prevail over any other law for the tirne being in

force.

5' The respondent contends that the rvinding up proceedings are governed

under IBC, which is a pure law, however, PMLA, z00z is a criminal law

as it provides for confiscation of the proceeds of crime or value thereof

and entails punishment. Hence, the aim and object of both the laws are

different from one another and it is settled that criminal proceedings will

override the civil proceedings. If any conflict arises d*ring the

itnpletrtetttatiun of law, it is important to note that the object of ttsC is to

consolidate law relating reorganisation and insolvency resolution of

Corporate Persons, Partnership Firms and individual in time bound

manner for maximisation of value of assets of such persons to prornote

entrepreneurship, availability of credit and balance in the interest of all

stakeholders including the alteration in the order of priority of payment of

Covernment dues artd to establish au Lrsolvency and Bankruptcy Board

of India for the matters connected thcrcwith or incidental thereto.

6' It is pertinent to mention here that Section 238 of the Insolvency and

Bankruptcy Code provides that the provisions of this code to override

other laws. It is expressly provided in the Insolvency and Bankruptcy

Code that it shall have the affect, notwithstanding, anything inconsistent
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therewith contained in any ot&er law for the time being in force or any

insfiument having effect by virtue of such law.

7' The Hon'ble supreme court of India in Solidaire lndia Lrd. vs.

Fairgrowth Financial services Pvt Ltd. {?001} 3 scc ?1 held rhat rvhere

tlers are two special stafues which contains non-obstante clause, the Iater

statue must prevail' This is because at the time of enactment of later

stafue, &e legislature was aware of the earlier legislation and its non-

obstante clauses. If the Iegislation still confers the later enactment with

non-obstante clzuse, it means legislatrure wanted that enactment to

prevail' If the legislature does not want the later enacftnent to prevail the*

it could not and would not have to provide in the later enactment that the

provisions of earrisr enaciment wiu continue to appry.

8' Therefore, in view of supreme court Judgernent as the Insolvency and

Eankruptcy code is the later enactrnenro no provision has been made

rcgardi&g ptevalettce of PMLA. IL san therefore be construe.d that the

intention of the legislarure is that the Insolvency and Bankruptcy code

prevails, so that the resolution of Corporate Debtor by maximising its

value which can be received by the creditors and stakeholders moreover,

according to Insolvency and Bankruptcy Code (Amendment ordinance),

2a19, the intention of the legislaa.re is very clear that IBC would prevail

as the object crause of the above amendment states that: -
. 

--- 
- ,t,
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"Whereas a need wgs fett tct give the highest priority
in repayment ta lact mite funding io Cirporate
Debrors to prwent insolvency in case the ,i*pony
goes into corporate insolvency resolutianprore.$", or
liquidation, to

i"d rt u
s u c c e s s{wl rs s o lu t io* app I i c an t s u bj ec i 1o fu Ifi t ment
af certain conditions *nd to fulfit the criticai gap in
the cotporate insolvency framework, it h,gs ,&coW

I

In JSsr steel vs. Mahendra Kurnar Khendalwal & Anr, the

Hon'ble NCLAT vide order dated October 25, e019 had prohibited the

Directorare of Enfcrcement from afiaching any property of the

'Corporate Debtor' after considering the affidavit filed by the Union of

India wherein the Union of India had made it very clear "that any threat

of attachment of the essets of corporate debtor or subjecting the

corporatc debror to proc€edlngs by investigating agencies for wrong

doing of the previous management will defeat that very purpose anci

scheme of CIR process, which inter-alia includes resolutions of

ineoll'ency and revival of the comp&ny, ond thc cfforts of the balk to

realize dues from their NpAs wouJd get derailed,'^

9. It is observed that if even after initiation of proceeding rurder this Code

the creditors are still required to knock other doors, which is time

consuming and financially deleterious, it would defeat the object of the

Insolyency and Bankruptcy Code, ZArc. / \
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l0.Having regard to the above material and having heard the arguments, we

direct the respondent to withdrew tlre provisional attachment of the

movable and immovable prlperties belonging to *re Corporate Debtor

(ltI/s Emgee Cables and comrnunications Limited) vide order dated

12.L2.2019, so that the liquidator can take them being parr of the

Liquidation Estate of ECCL. A copy of this order is also marked to sub-

registrar concerned to give effect to this order and remove the noting of

attachmenl if any, irr the records in respect of propenies belongs to the

. corporate Debtor. The application filed by the Liquidaror being IA No.

444/[PW20l 9 is allowed.
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