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NATIONAL COMPANY LAW TRIBUNAL 
NEW DELHI BENCH (COURT-II) 

 
 

(IB)-345(ND)2020 

 

IN THE MATTER OF: 

 

M/s. G. L. Shoes 

27, Sulehkul Nagar, Near 

Maruti Estate Crossing, 
Shahganj Bodla Road, 

Agra, Uttar Pradesh-282010    

 …Applicant/Operational Creditor 

 

VERSUS 

 

M/s. Action Udhyog Private Limited 

98, Shahzada Bagh, 
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New Delhi-110035 

           …Respondent/Corporate Debtor    

      

 

Section: 9 of the IBC, 2016 

 

Order Delivered on: 06.06.2022 

 

CORAM: 

 

SH. ABNI RANJAN KUMAR SINHA, HON’BLE MEMBER (J) 

SH. L. N. GUPTA, HON’BLE MEMBER (T) 

 

 

PRESENT: 

 

For the Applicant : Mr. Nitin Kumar Kaushik, Advocate 

For the Respondent  : Ms. Varsha Banerjee, Advocate 
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ORDER 

 

 

PER SHRI L. N. GUPTA, MEMBER (T) 

 

The present Petition is filed under Section 9 of the Insolvency and 

Bankruptcy Code, 2016 (for brevity ‘IBC, 2016’) read with Rule 6 of the 

Insolvency and Bankruptcy (Application to Adjudicating Authority) Rules, 

2016 (for brevity ‘the Rules’) by M/s. G. L. Shoes (for brevity 

‘Applicant/Operational Creditor’), with a prayer to initiate the Corporate 

Insolvency Resolution Process against M/s. Action Udhyog Private Limited (for 

brevity ‘Respondent/Corporate Debtor’). 

2.      That the Corporate Debtor namely, M/s. Action Udhyog Private Limited 

is a Company incorporated on 26.11.2007 with CIN U19201DL 

2007PTC170744 under the provisions of the Companies Act, 2016 having 

its registered Office at 98, Shahzada Bagh, Industrial Area Old Rohtak, New 

Delhi-110035, which is within the jurisdiction of this Tribunal. 

3. That the Authorized Share Capital of the Corporate Debtor is Rs. 

21,00,00,000/- and Paid-up Share Capital is Rs. 20,73,60,000/- as per the 

Master Data of the Corporate Debtor. 

4. That the detailed particulars of the Operational Debt as provided by 

the Applicant in the Part IV of its Application are reproduced overleaf: 
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5. That from perusal of the Part IV of the Application, it is observed that 

the Applicant had supplied footwears to the Corporate Debtor. That the total 

claim of the Operational Creditor amounts to Rs.22,26,456/- out of which 

Rs.14,66,044/- is the principal amount and Rs.7,60,412/- is claimed as 

interest. That the date of default as mentioned by the Applicant is 

08.07.2016. 

6. That it is submitted by the Operational Creditor that since the 

Corporate Debtor did not make the due payment of his operational debt, it 

had issued a Demand Notice dated 02.07.2019 under Section 8 of IBC, 2016 

at the registered office of the Corporate Debtor via Speed Post. That the 

Applicant has also filed an Affidavit in compliance of Section 9(3)(b) of IBC, 

2016 stating that no notice of dispute has been received by it. 

7. That on issuance of the notice, the Corporate Debtor has filed its reply 

dated 09.03.2020 and written submissions, by which it has raised certain 

objections, which are summarized as below : 

a) That the Application is filed by an Unregistered Partnership 

Firm. It is added that Section 69(2) of the Partnership Act, 

1932 creates a bar on an unregistered partnership firm to 

initiate the proceedings against a third party. 

b)  That the instant application has been signed by one Mr. 

Ritesh Chugh in the capacity as partner of the Applicant 

Firm. It has been submitted that Mr. Ritesh Chugh is not 

authorised by the other partners of the Applicant Firm to file 

the instant proceedings and hence, the instant Application 

filed by Mr. Ritesh Chugh is without due authorization. 
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c)  That the present Application has been filed after 3 years from 

the date of default, which as mentioned in the Application is 

08.07.2016. 

d)  That the email dated 05.05.2017 cannot be treated as valid 

acknowledgement of debt for extending the period of 

limitation since the same is not signed by the Authorized 

Representative of the Corporate Debtor. 

e)  That the Operational Creditor has not served the demand 

notice with the Information Utility, which is in violation of 

Application to Adjudicating Authority Rules, 2016. 

f)  That there is a dispute with respect to quality of goods 

supplied by the Corporate Debtor. 

g)  That the Corporate Debtor has denied the service of the 

demand notice at its registered office, since the registered 

office of the Corporate Debtor is in possession of the State 

Bank of India since 6th October 2018. 

h)  That the Demand Notice sent under Section 8 of IBC, 2016 

is defective since the same is issued in Form 3. It is stated 

by the Corporate Debtor that the Applicant was supposed to 

issue demand notice under Form 4, as the claim of the 

Operational Creditor is based on invoices. It has further 

placed reliance on the Judgment of Hon’ble NCLAT passed in 

the matter of the Neeraj Jain, Director of M/s Flipkart 

India Pvt. Ltd. v. Cloudwalker Streaming Technologies 

Pvt. Ltd. & Anr. Company Appeal (AT) (Insolvency) No. 

1354 of 2019 

(i)  That there is no date of default mentioned in the Demand 

Notice. Hence, the Demand Notice is defective. 
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8. That the Operational Creditor has filed its Rejoinder and Written 

submissions addressing the objections raised by the Corporate Debtor.  

 

9. That as regards to filing of this Application by a non-registered 

partnership firm, it has been submitted by the Operational Creditor that as 

per Section 3 (23) of the IBC 2016, the definition of the term 'Person’ includes 

both the registered partnership and unregistered partnership firm. Section 

3(23) of the IB Code is reproduced as under: 

the Section 3(23) “person” includes – 

(a) an individual; 

(b) a Hindu Undivided Family 

(c) a company; 

(d) a trust; 

(e) a partnership; 

(f) a limited liability partnership, and 

(g) any other entity established by a statute, and includes a person 
resident outside India; 

 

10.    It is added that as per Section 69(2) of the Partnership Act, 1932, no 

suit can be filed before any court on behalf of partnership firm against any 

third party to enforce a contract. However, the Applicant has filed “an 

application” under Section 9 of IBC and not filed any "suit" before the NCLT. 

The Applicant has relied on the Apex Court’s Judgement in the matter of 

Gaurav Hargovindbhai Dave Vs Asset Reconstruction Company, wherein 

while addressing the issue of applicability of the provisions of the Limitation 

Act, 1963, the Hon'ble Supreme Court has held that Article 62 (of the 

Limitation Act, 1963) is not applicable on the ground that it would only apply 
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to suits and not for the application filed under the Insolvency and Bankruptcy 

Code, 2016. Further, in the matter of Sagar Sharma Vs. Phoenix ARC 

Private Limited, the Hon’ble Supreme Court has held that applications filed 

under IBC are Petitions and not the Suits. 

Further, while relying on the Judgment of the Hon'ble Calcutta High Court in 

the matter of Shree Balaji Steels Vs. Gontermann-Peipers (India) Limited, 

it is stated by the Applicant that the petition for winding up filed by the 

unregistered firm cannot be construed to be a “Suit” within the meaning of 

Section 69(2) of the Partnership Act, 1932. The Relevant Para of the Judgment 

is reproduced as under: 

“9..... In our view, in order to bring the winding-up petition within 

the bar as contemplated in section 69(2) of the Partnership Act, 

two things are to be considered. The first one is whether the 

winding-up petition can be construed to be a "suit" within the 

meaning of section 69(2) of the Partnership Act, and the other is 

whether a winding up petition has been filed on a cause of action 

to enforce a right arising from a contract or conferred by the 

Partnership Act. So far as the first condition is concerned in this 

case, it is an admitted position that petition for winding up filed 

by the unregistered firm cannot be construed to be a “suit” within 

the meaning of section 69(2) of the Partnership Act ...” 

 
 

11.    Further, with regard to the issue of limitation, it is stated by the 

Operational Creditor that the Hon’ble Karnataka High Court in the matter of 

Sudarshan Cargo Pvt. Ltd. Vs. M/s Techvac Engineering Pvt. Ltd, has 

held that an email acknowledging the debt constitutes a valid and legal 

acknowledgment of debt, despite the facts that it is not a strictly "signed" 

document for the purpose of Section 18 of the Limitation Act, 1908. The email, 

being a legally recognized form of communication under the Information 
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Technology Act, is a valid acknowledgement under Section 18 of the 

Limitation Act, 1908. 

12.    With regard to non-service of demand notice with the Information 

Utility, it has been submitted by the Applicant that filing of documents with 

the Information Utility is not mandatory for the Operational Creditor, 

therefore, the instant application filed in Form 5 filed by the Operational 

Creditor is in accordance with the Section 9 of IBC.  

13.    As regards to the issuance of the demand notice at the registered 

office of the Corporate Debtor, it has been submitted by the Operational 

Creditor that as per Section 13 of the Companies Act, 2013, the Corporate 

Debtor had sufficient time and opportunity to change its registered office since 

06.10.2018. It is further submitted that as per Section 8 of IBC read with Rule 

5 of IBBI (Application to Adjudicating Authority) Rules, 2016, the Applicant 

has sent the demand notice to the registered office of the Corporate Debtor, 

which clearly demonstrates that the Applicant has made sufficient compliance 

for initiating Corporate Insolvency Resolution Process of the Corporate Debtor 

under Section 9 of IBC. 

14.    With regard to the issuance of demand notice in Form 3, it is stated 

by the Operational Creditor that it has issued the demand notice along with 

invoices and all the relevant annexures, which is in terms of Section 8 of IBC, 

2016. 

15. It is further stated by the Operational Creditor that it has mentioned 

the date of default in the Part IV of the Application. 
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16. After perusing the pleadings and written submissions placed on record 

and hearing submissions of both the parties, this Bench observes that the 

issues raised in respect of maintainability of the present application by the 

Corporate Debtor need to be adjudicated first. 

17. That the Corporate Debtor has stated that the present application is 

not maintainable since the same is filed by an “unregistered partnership firm”. 

18. That we are aware that the said issue has been decided by the NCLT 

Mumbai Bench in the matter of M/s Shree Dev Chemicals Corporation Vs. 

Gammon India Limited in CP (IB) No.3637/MB.IV/2018 dated 

16.07.2020, wherein the following is held: 

“10.      Section 69(2) of the Indian Partnership Act, 1932, reads as              

follows: 

“No suit to enforce a right arising from a contract shall be 

instituted in any Court by or on behalf of a firm against any 

third party unless the firm is registered and the persons suing 

are or have been shown in the Register of Firms as partners 

in the firm.” 

11.     It is clear from the above that the provision would apply only to 

a ‘suit’ and not to proceedings. Applications filed under the IBC are 

not ‘suits’ but only proceedings, and therefore, we hold that the bar in 

terms of section 69(2) of the Indian Partnership Act, 1932, would not 

apply to applications filed under the IBC…” 

 

19.    Further, a similar observation is made by Hon'ble Calcutta High 

Court in the matter of Shree Balaji Steels Vs. Gontermann-Peipers (India) 

Limited, 2003 114 Comp Cas 193 Cal, dated 15.05.2002, wherein the 

Hon’ble High Court held that the petition for winding up filed by the 
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unregistered firm cannot be construed to be a “Suit” within the meaning of 

Section 69(2) of the Partnership Act, 1932. 

20. That we have no reason to disagree with the view taken by the Hon’ble 

High Court of Calcutta in the Shree Balaji (Supra) and by the NCLT Mumbai 

in Shree Dev Chemicals Corporation (Supra). Hence, we are of the view that 

the instant Application filed by the Unregistered Partnership firm is 

maintainable. 

21. That the Corporate Debtor has further objected to the Application on 

the ground that there is a defect in the demand notice. It has been stated by 

the Corporate Debtor that the Demand Notice, basing on invoices has to be 

sent in Form 4 instead of Form 3. In this regard, the Corporate Debtor has 

placed reliance on the Judgement of Hon’ble NCLAT in the matter of the Neeraj 

Jain, Director of M/s Flipkart India Pvt. Ltd. v. Cloudwalker Streaming 

Technologies Pvt. Ltd. & Anr. Company Appeal (AT) (Insolvency) No. 1354 

of 2019. 

22. That the aforesaid issue has already been dealt in detail and decided by 

this Bench in the matter of Tudor India Pvt. Ltd. Vs Servotech Power 

Systems Limited IB 219/ND/2021 dated 02.07.2021. The relevant extracts 

of the Order are reproduced below :  

27. From the collective reading of both the provision under section 8(1) of 

IBC 2016 and Para 45 of the Neeraj Jain Judgement, we observe that the 

law laid down by Hon’ble NCLAT is primarily to curb the practice of not 

annexing invoice(s) in a transaction, where invoice(s) is not only generated 

but is also a relevant document to prove the existence of default. In the 

instant case, the Operational Creditor has sent the demand notice along 
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with copy of the unpaid invoice. Further, the said Judgement has not 

expressly dealt with the interpretation of Rule 5 of I&B (Application to 

Adjudicating Authority) Rules 2016, which could be applied as a thumb 

rule for each and every case. Therefore, we are of the view that in the 

present case, the Demand Notice has been sent in letter and spirit of 

Section 8(1) read with Rule 5(1) of I&B (Application to Adjudicating 

Authority) Rules, 2016. 

28. We, therefore, conclude that the facts of the Neeraj Jain Case decided 

by Hon’ble NCLAT were different from the facts of the present case 

inasmuch as no invoice was ever sent by the Operational Creditor in that 

case, whereas the Operational Creditor in the present case has annexed 

the invoices with its demand notice sent in Form 3. Hence, the conclusion 

made in the aforesaid Judgement is binding on this Adjudicating Authority 

only in a situation where invoice is not only generated but is also a relevant 

document to prove the existence of default but the same is not annexed 

with the Demand Notice sent in Form 3 or Form 4. 

29. Accordingly, we hold that in a situation where an Operational 

Debt arises out of the provision of goods and services and pursuant 

to that Invoices are raised, there is no illegality in choosing the 

Form 3 as provided in Rule 5(1)(a) of the Insolvency and Bankruptcy 

(Application to Adjudicating Authority) Rules, 2016 for sending the 

Demand Notice provided that the Unpaid Invoices forming part of 

the transaction are annexed therewith. Hence, issuance of Demand 

Notice in Form 3 annexed with invoices by the Operational Creditor 

in the present case would be in order in terms of the Rules. 

 

23. Since there is no illegality in serving the Demand Notice in Form 3 as 

provided in Rule 5(1)(a) of the Insolvency and Bankruptcy (Application to 

Adjudicating Authority) Rules, 2016 provided that the unpaid invoices 

forming part of the transaction are annexed therewith and the Operational 

Creditor in the instant case has annexed the invoices along with its Demand 
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Notice in Form 3, the demand notice cannot be held as defective or invalid on 

this sole ground. 

24. It has been further contended by the Corporate Debtor that the demand 

notice is invalid as it does not contain the ‘date of default’. 

25. In order to examine whether the Operational Creditor has mentioned 

the date of default or not, it is necessary to visit the demand notice. The 

scanned copy of the relevant portion of the demand notice is reproduced 

below: 

 

26. That from the perusal of the Demand Notice annexed at Page 55 to 57 

of the Application, it is observed that the Applicant has mentioned that the 

debt fell due between 22.04.2016 and 08.07.2016. 

27. Now, we visit the averment  made by the Applicant at Sl. No. 2 of the 

Part IV of the Application, the scanned copy of which is reproduced overleaf : 
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On perusal of the Part IV of the Application, we find that the Applicant has 

relied upon the date of 08.07.2016 as date of default, which very well falls 

within the period indicated in the Demand Notice. Hence, we find no force in 

the argument of the Corporate Debtor that there is no mentioning of the date 

of default in the demand notice.  

28. That as regards to non-receipt of the Demand Notice, we observe that 

the Applicant has placed on record the Tracking Report, which clearly 

indicates “item delivery confirmed’’. Therefore, it is concluded that the demand 

notice was duly served upon the Corporate Debtor. The scanned copy of the 

Tracking Report of demand notice as annexed by the Applicant is reproduced 

overleaf : 
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29. That another objection taken by the Corporate Debtor is that the 

demand notice has not been served by the Operational Creditor with the 

Information Utility. That here, we would like to refer to the provision 

containing in Section 215(3) of IBC, 2016, which is reproduced below :  
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Hence, from the provision under Section 215(3), it can be inferred that it is 

optional for the Operational Creditor to serve the demand notice with the 

Information Utility. Since the service of demand notice with the Information 

Utility will not cause any prejudice to the Corporate Debtor in any manner, 

we are of the view that this objection is irrelevant in the instant case. 

30. That the Corporate Debtor has raised another objection that the present 

Application has been filed after 03 years from the date of default. Hence, the 

Application is barred by limitation.  It has been contended by the Corporate 

Debtor that the date of default mentioned by the Applicant in Part IV of the 

Application is 08.07.2016, whereas the Application is filed in NCLT on 

22.01.2020. 

 

31. It is further argued by the Corporate Debtor that the email dated 

05.05.2017 along with its attachment cannot be relied to extend the 

limitation, since the same is not signed by the Corporate Debtor or any person 

authorized by it. 

32. In response, the Operational Creditor has relied on the Judgement of 

the Hon’ble High Court of Karnataka passed in the matter of Sudarshan 

Cargo Pvt. Ltd. vs M/S Techvac Engineering Pvt. Ltd. CO.P.NO. 11/2013 

dated 25.06.2013.  

 

33.    That in order to ascertain the facts, we feel it necessary to visit the 

email dated 05.05.2017, the scanned copy of which is reproduced overleaf : 
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34. That from perusal of the aforesaid email and attachment annexed 

therewith, it is observed that the main body of the e-mail does not contain 

any statement regarding acknowledgement of the debt by the corporate debtor 

and the attachment relating to Accounts attached therewith is neither signed 

by any authorized person nor bears the Company Seal. Further, we notice 

that the Applicant, for the acknowledgement of debt, has referred to and relied 

on the attachment containing Accounts statement of the Corporate Debtor, 

which as we have observed, is not duly authenticated. 

35. We understand that there is no requirement or scope to sign the main 

body of the e-mail and at the same time, there is no possibility of tampering 

the date and time of the main body of e-mail, which is a major factor while 

considering the issue of limitation. Per contra, if acknowledgement of debt is 

made basing on the contents of an attachment, which is an external file 

exported/attached with the mail and if that attachment is not duly 

authenticated by signature of the authorized person and date or/and 

Company Seal, it is not possible to ascertain beyond doubt to which date the 

document is generated or belongs to.  

36.  Further, sending a communication by way of an attachment with an 

email can be understood like sending a communication by a virtual speed 

envelope. At the end, what matters is what is there inside the virtual envelop/ 

attachment. Just like an unsigned document sent via physical post cannot be 

construed a valid acknowledgement of debt in terms of Section 18 of the 

Limitation Act 1963, the same way in today’s technologically advanced world 

(where with the scanning software available, one can easily ask for / transmit 
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a signed and stamped document from one recipient  to another without any 

difficulty), the necessary condition of signing/authenticating a document 

sent/received as an attachment with an e-mail cannot be dispensed with for 

treating it as a valid acknowledgement in terms of Section 18 of the Limitation 

Act, 1963.  

37. Further, the decision of the Hon’ble High Court of Karnataka in the 

Sudarshan Cargo Pvt Ltd (Supra) brings no guidance for us when the 

acknowledgement of debt is relied upon an external file of the attachment. 

Hence, the decision would be applicable in a situation, where the 

acknowledgement of debt is made in the main body of the e-mail and not in 

case of a document/file sent through an attachment.  

38.   Hence, the attachment containing accounts statement annexed with 

the e-mail dated 05.05.2017 without any signature and date or/and Company 

Seal cannot be held authenticated or valid in terms of Section 18 of Limitation 

Act for extending the period of Limitation.  

39.  In sequel to the above, since the Petition has not been filed within 03 

years from the date of default and there is no other material available on 

record in support of extension of the Limitation period, we conclude that the 

present Application is barred by Limitation and is accordingly, 

Dismissed. 

Sd/- Sd/- 

(L. N. GUPTA)                 (ABNI RANJAN KUMAR SINHA) 
 MEMBER (T)                       MEMBER (J) 


