Page 1 of 10

NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI BENCH-V

(IB) 283 (ND)/2022

In the matter of:

Indiabulls Housing Finance Limited
Through its authorised signatory Uttam Nagar
Having its Registered Office at
M-62 & 63, First Floor, Connaught Place,
New Delhi-110 001 ...Applicant/Financial Creditor

V/s
Revital Reality Private Limited
1114 Hamkund Chambers,
11th Floor, 89 Nehru Place,
New Delhi-110 019 ...Respondent /Corporate Debtor

SECTION: U/S 7 of IBC, 2016

Order delivered on: 23.05.2022

Coram:
SH. ABNI RANJAN KUMAR SINHA, HON’'BLE MEMBER (J)
SH. HEMANT KUMAR SARANGI, HON’BLE MEMBER (T)

PRESENT: -
For the Applicant: Adv. Sumesh Dhawan, Adv. Avni Sharma and Adv. Angad

Baxi

ORDER

Mr. Abni Ranjan Kumar Sinha, Member (Judicial)

1. We have heard the Ld. Counsel appearing for the Financial
Creditor/Applicant on the point of issuance of notice. Ld. Counsel for the
Financial Creditor/Applicant, in the course of his arguments submitted that the

Financial Creditor/Applicant had entered into a loan agreement with the
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Corporate Debtor and accordingly, sanctioned the loan amount of Rs. 85 crores.
He further submitted that the installments have not been paid in time and the
Corporate Debtor had made various payments by cheques or RTGS transactions
from 09.05.2016 to 24.01.2019 and the said amounts have been adjusted
towards the amount due and payable till 19.07.2018. He further submitted that
the Financial Creditor/Applicant vide notice dated 25.03.2022 recalled the loan
including the principal amount and interest and directed the Corporate Debtor
to repay the entire amount within three days of the date of issuance of loan
/recall notice and when the amount was not paid within that period, then the
default has occurred. He further submitted that is the reason for showing the
date of default as on 28.03.2022 in Part-IV Column-2 of the application. He
further submitted from that day the application is within time.

2. In terms of submissions raised on behalf of the Financial
Creditor/Applicant, we have perused the averments made in the application as
well as the documents enclosed with the application.

3. At this juncture, we would like to refer to the loan agreement on the basis
of which, the Financial Creditor/Applicant has paid that the amount, which was
due and payable. The relevant clauses have been referred to by Ld. Counsel for
the Financial Creditor/Applicant in his written synopsis i.e. Clauses 12.1.1 and

12.2. The scanned copy of the same are reproduced below:-

EV%N]‘S OF DEFAULT
O

iy

i ,o\‘ii;ch of the events or circumstances sct out herein is an Event of Default,
‘\\

12.1.1 Non-payment

The Borrower(s) and/or the Co-Borrower(s) does/do not pay by the Due Date(s) the Borrower's Dues (or
part thereof) and/or any amount payable pursuant to a Loan Document.
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122 Consequence of an Event of Default

On and at any time afer the occurrence of an Event of Default, Lender may, with or without any notice to
any of the Obligor(s) and with or without the intervention of the court/arbitrator, (i) cancel/recall the Loan
whcr%@on the Borrower's Dues shall become immediately repayable/payable by the Obligor(s); and/or (ii)
i:g\gm fexercise any or all of its rights, actions, remedies and powers under the Loan Documents and/or
~cBpplicable laws(including issuance of show-cause notice(s) to the Obligor(s) and for making submissions
before the (gtévam committee of the Lender); and/or (iii) enforce, allot, sell, invoke, deliver, deal with,
take %gg@sion. convey, transfer, assign, lease, sub-lease, encumber and/or dispose off in any manner
(ir:%]b: ing by private treaty and/or auction), on such terms and conditions including the sale/transfer price
d)f -the Security or any part/unit thercof as deemed fit by the Lender, any/ all/part of the Security including
the guarantees and/or the demand promissory notes, and/or do such other things in relation to and/or with
respect to the Security (any part thercof) which may be permitted under law.

If the net sum realized through the enforcement/sale/ transfer of Security is insufficient to cover the
Borrower’s Dues. then without prejudice to the other rights and remedies of the Lender under the Loan
Documents and/or in law, the Obligor(s) agree(s) and undertake(s) to pay to the Lender forthwith at the
Lender’s demand such amount as will make up the shortfall. The decision made by the Lender with respect

to any matter under the Loan Documents shall be final and binding on the Obligor(s).

4, Apart from this Clause, at this juncture, we would also like to referto

Clauses 3, 4, 4A. The scanned copy of the same are reproduced below:-
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3 REPAYMENT/PAYMENT

JLL The Bogower(s) andlor e Co-Barrower(s) shall repaypay the entire Lo and méerest thereon to the
Lender = such manner a5 agroedispecified by the Lender from tiee 1o time andice a5 per the
Paymen/Rezoyment Schedule, Subject to Clause 3.1.2, the Borowes(s) andfor the Co-Borrower(s) agree
to pay to the Lender interest on the Loan oc such part theroof 48 may be culstandleg from tige 10 time ot
such nterest Ruseds) as mentioned in Schodule | of this Agrosseent. Unless otberwise specified by the
Leader from tiowe 10 time, (3) interest shall b pavable every monds by the Borrower(s) andloe the Co-
Borromer(s) oa the Due Date(s) meatiosed in the PaymentRepayment Schedale; (b) interest shall sccrue
from the Date of Dishursenent; (c) Interest shall be competed on the basis of 3 e of 360 duys and the
setual number of days elaped; () intercst shall be computed on meathly rests of on such periodic rests
gy b decided by the Lender from tine 10 time, and (¢} in case of any payment default oa the Dos Date{s}
bylhc()bligo:t:)undamLmDoumms.imuuuhﬂlbuompoundrd(uﬂwMﬁghm
Raste(s)) every month on the overdue amoant and the Obligor(s) shall be lisble 10 pay sech compavoded
interest (o the Lender,

312 Notwithstanding amything o the conrery in any Loan Documents, the Leoe reseeves s rights 1o aher,
armend, Incresse aadlor vary from time 10 tie the Interest Rate(s) in seems of the provisices relating to
Irieeest Rate{s) mentioned in Schodule | hereunder asd shall wetify (b eoail of by any other manner) the
fevised Inferest Rate(s) payable under the Loan Docaments to the Bamower(s) and'or the Co-Boerower(s)
ardd the same shall be binding o the Obligor(s) with effect from such date(s) a5 may be specified by the
Lender,

J13  All sums payable by e Obligoe(s) undkr the Losa Documents shall be paid free of sy restriction o¢
condition sed fiee and clear of sad witkoat any deduction o withholding, whetber os account of tax of
othermise (encept for income tax deducsed ot source). 1f the Oblipor(s) is‘are oblized by law to make any
dodection o¢ witkkoking from any such som (except for income tax deducted 3l source), then the sum
payable by the Obligor(s) shall te Inceeased to e cxient necessiey 1o eassee that, after making the
dodaction o withholdiag, the Lender receives sad retains (free from any fishilily except for tax on overall
oet iocome) 4 wel sum equal 10 what the Lender would have received and 5o retained if no soch deduction
oc wihholding had been required or made.

304 The Obligor(s) shall repay'pay the Borrower's Dues aad other monics payable under the Losn Documents
theough he following modes & apreed bewoen the Borrower(s) and/cr the Co-Bormowee(s) and ths Lender
~ post-dased cheques / ehectronic clesring system / theough an escrow account(s) mssintained under the Lesn
Docusrcnts/ RTGS any ccher method, The Leader may, in its sole discretion, specify the mode(s) of
paymentrepayent veder te Loss Documents from tint & tine and the sime shall be binding oa the
Oblgor(s). The Borrowes(s) asdior the Co-Bocrower(s) agree and uadertake to forthwith issee fresh post:

. (oﬁwmw theques 0 the Lender, fresh standing instrctianis) 1o dank andfor fresh instruction for

&"’d«umka&nwe sysitm, 33 (hi case iy b, from time 10 tioe 15 may be requesied by the Lender,
s, Notwithlinding anything to the cantrary, all paymeat/smounts shall be ceceed to bave been received by
the gider under the Loan Docoments only whes such payments'amouats we wtvally crediedtransferred
jeaibe Lender's bonk occones, I the OMigor(s) cancel or rewske oe MMEps) 1o cincel or revoke such
ys ,{g' ynlrepiyment modk(s) without the prior consent of the Leeder, the Lender shall be entitled to initiate

S VS' appecprisie climinal procesdiags agaiast the Obligon(s) without prejudice to the Lender's other rights under
0\\ the applicable Liws. The Borrower(s) andlor the Co-Bomower(s) shall pay cheque dishoner charges and

e miscelliseous payment chirges 1o e Leader a5 specifiedagreed by the Lender. Submission of

undatedipot-dated choques by the Obligor(s) 1o the Lender shall be deemed to be 3 weondition! snd

uevocable schority glven by the Obligor(s) to the Lender 1o present them for paymen on or afier the
diies filled i o0 such cheques. The Obligor(s) sball ensure that esch of sah chegwes is honoured on firs

preseniation, 7

315 The Borrower(s) andloe the Co-Borrower(s) shall, on the execution of this Apreemont, issue and hand owr
10 e Leeder specific pumber of post-dated\adaied cheques as movtioned in Schedule | heresder for
repaymcat/pyieent of the Loan aad inerest, The Borrowes(s) aadlor the Co-Banower(s)
forthwith handover any replacementiodditions] ¢heque(s) # roquested by the Lender from time

For REVITAL

)
'\'w'.c;--aun;muﬁ coP!
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Dishonour / non realisation of the said cheques shall render the Borrower(s), the Co-Borrower(s) and the
signatories of the cheques to an action under, inter alia, The Negotiable Instruments Act, 188] and the
Borrower(s), the Co-Borrower(s) and/or the signatories shall not be entitled to plead that the said cheques
werc not validly issued. Subsequent to a Due Date, the Lender shall retumn the unused post-dated cheque
(relating to such Due Date) to the Borrower(s) and/or the Co-Borrower(s), provided there has been no
breach/default by the Obligor(s) under/of the Loan Documents and/or no Event of Default has occurred.

4 DEFAULT INTEREST
If any of the Obligor(s) fail(s) to comply with its/their obligations under the Loan Documents including
failure to create and perfect the Security and/or failure to pay any amount payable by itthem under any of
the Loan Documents on the given Due Date(s) and/or if an Event of Default occurs under the Loan
Documents, the Borrower(s) and/or the Co-Borrower(s) shall also be liable for payment of default interest
(on the gross defaulted amounts in case of payment defaults and/or on the outstanding Loan in case of other
defaults/Event of Default ) at a default interest rate which is mentioned in Schedule | (“Default Interest
Rate™) and such default interest shall be payable for the period of default. Any default interest accruing
under this clause shall be immediately payable by the Borrower(s) and/or the Co-Borrower(s). Provided
that the obligation to pay the Default Interest shall not entitle the Borrower(s) and/or the Co-Borrower(s) to
set up a defense that no default/breach/Event of Default has occurred. The default interest payable by the
Borrower(s) and/or the Co-Borrower(s) shall be in addition to the interest payable under Clause 3 of this

Agreement. Default interest (if unpaid) as aforesaid will be compounded at the end of each month but will
remain immediately due and payable.

4A. NOTICE FOR PAYMENT
No notice, reminder or intimation shall be given 1o the Obligor(s) regarding itsftheir obligation to repay/pay
the Borrower’s Dues and it shall be entirely the Obligor(s)! responsibility to ¢nsure prompt and regular
payment of such amounts payable by the Obligor(s) to the Lender when due and in the manner provided in
the Loan Documents.

S. PREPAYMENT/FORECLOSURE AND CANCELLATION

S. On conjoint reading of the clauses referred to by the Financial
Creditor/Applicant and the Clauses 3, 4 and 4A together, then we are of the
view that as per Clause 4A, no notice, reminder or intimation shall be given to
repay/pay the borrower dues and it shall be the responsibility of the borrower
to make the regular payment of such amount to the lender when due and in the
manner provided in the loan documents, in the terms and conditions of
repayment of loan given in Schedule- II of the loan agreement placed at page 49
to 50 of the loan agreement . The scanned copy of the same is reproduced

below:;-
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Schedule 1]

Subject to the provisions of this Laan Decuments, the Paymeat/Repayreent Schedule shall be as follows:
SL No, Dwe Date(s) Interest payable | Principal Total  Amount

(Rs) payable (Rs.) payable (Rs.)
1 19 Jun:16 1791667 0 1791667
2 19Jeol-16 7791667 0 2791667
3 19-Aug-16 7791667 0 7791667
4 19-Sep-16 7791667 0 7791667
s 19-Oxt-16 7791667 0 1791667
6 19-Nov-16 7791667 ) 7791667
7 19-Des-16 1791647 0 7791667
X 19-Jan-17 7791667 0 7791667
9 19-Feb17 1791667 0 7791667
10 19-Mar-17 1191667 0 7791667
1] 19-Apr-17 7791667 0 7791667
12 19-May-17 7791667 0 7791667
135 19-Jun-17 17916467 0 7791667
14 19-Jul.1? 7791667 0 791667
15 19-Awpe1? 1791667 L] 7791667
16 19-Sep-17 TI91667 12500000 20291667
1?7 19-0ct-17 7677083 12560000 20177083
18 19-Now-17 7562500 12200000 20062500
19 19-Dec-17 T447917 12840000 19947917
20 19-Jan.13 7333333 12506000 19833333
2 19.Feb-18 1218750 12500000 19718750
22 19-Mar-18 7104187 12300000 19604162
23 19-Apr-18 6989383 12500000 19439583
M 19-May-18 6578040 12509640 19375000
15 19-Jun-18 £760417 12500000 19260417
26 19 Juk1& 645333 12500000 | 19143833
27 19.Auz-18 6531259 12300000 19031230
28 19-Sep-18 6416667 12500460 | 18916667
29 19-0¢t-18 6302033 12500000 13302083
0 19-Noyv-1§ §187580 12580000 18687500
31 19-Dec-18 012917 12304000 18572917
32 19-Jan-19 $958333 12560000 18458333
3 19-Feb-19 8437158 12500000 18343750
34 19-Mar-19 5729167 12500060 13229167
3s 1%Apr-1% S$514553 | 12800000 18114,
36 19-Mpy-19 S0 12300000 18000000
3? 19-Jun-19 £385417 12300000 17883417
38 19-Jul-19 5270833 12560000 17770833
39 19-Avz-19 S156250 12300060 l'm“;_ﬁ
40 19Sep19 511667 12800000 17341667
4] 19-O¢t-19 4927983 12500000 17427083
42 19-Nov-19 4312500 12560000 17312500
43 19-Dec-19 4697917 12500000 17197917
4 19-Jas-20 4581113 12500000 17083333
45 19-Feb 20 4463730 12500000 16968750
46 19-Mar-20 4384167 12580000 16854167
7 19-Apr-20_ 4235553
4% 19-May30 \ 4128440

4010417

Director/Auth, Signz'o-
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For REVITAL REALITY PXT. L\'D.

2

Director/Auth. Sicnziony

50 19-Jul-20 3895833 12500000 16395833
53 19-Aug-20 3781250 12500000 16281250
52 19-Scp-20 3666667 12500000 16166667
53 19-Oct-20 3552083 1250000 16052083
[ 19-Nov-20 3437500 1250000 15937500
S5 19-Dec-20 3322917 12500000 15822917
26 19-Jan-21 3208333 12500000 15708333
57 19-Feb-21 3093750 12500 15593750
[ 19-Mar-21 2979167 1250 15479167
$9 19.Apr-21 2864583 12500000 15364583
60 19-Mav-21 2750000 12500000 15250000
61 19-Jun-21 2635417 12500000 15135417
62 19-Jul-21 2520833 125000 15020833
63 19-Aup-21 2406250 125 14906250
64 19-Sep-21 22901667 125000 14791667
65 19-Oct-21 2177083 125000 14677083
66 19-Nov-21 2062500 125000 14562500
67 19-Dec-21 1947917 12 14447917
6% 19-Jan-22 1833333 12500000 14333333
69 19-Feb-22 1718750 12500000 14218750
70 19.Mar.-22 1604167 125 13104167
71 19-Apr-22 1459583 12 13989383
72 19-May-22 1375000 12500000 13875000
73 19-Jun-22 1260417 125 13760417
74 19-Jul-22 1145833 12500000 13645833
75 19-Aug-22 1031250 12500000 13531250
76 19-Sep-22 916667 1250 13416667
77 19-Oct-22 802083 12 13302083
78 19-Nov-22 687500 1250 13187500
79 19-Dec-22 5§72917 2500000 13072917
50 19-Jan-23 458333 12 2958333
81 19-Feb-23 343750 12500000 2843750
52 19-Mar-23 167 12500000 12729167
83 19-Apr-23 114583 12500000 12614583

10)

6. At this juncture, we would also like to refer to the definition of default.

Section 3(12) of IBC is reproduced below:-

Section 3(12):-“default” means non-payment of debt when

whole or any part or instalment of the amount of debt has

become due and payable and is not ![paid] by the debtor or

the corporate debtor, as the case may be;

7. On perusal of the definition referred to supra, we observe that default

means non-payment of debt when whole or any part or instalment of the

amount of debt became due and payable and is not paid by the debtor or the

Corporate Debtor as the case may be.
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8. Now, we consider the payment Schedule of the Financial
Creditor/Applicant in terms of definition referred to supra and we are of the
considered view that the amount is due and payable when the Corporate Debtor
had defaulted in making the payment the instalment of the amount as per
Schedule-II of the application and not from the date of recall of the loan
amount.

9. At this juncture, we would also like to refer to Annexure-4, the statement
of the account, on the basis of which, the Financial Creditor/Applicant has
claimed the amount of default has occurred. The scanned copy of the same is

reproduced below:-
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ANNEXURE 4
,/ INDIABULLS HOUSING FINANCE LIMITED
Indiabulls |
Braescn CCGurgacn
Cusiomser Narrar Reeital Rasity Private Limted
Cusiorms Adstuas 130, Hetrdint Chimsters, 11 Fcor, 80, Natww Phace, New Doy,
Nera Dasde
Lin Account No. B200233453
Account Stadmert Frome -Map- 20t Yo 28 M 022 Stutwrrerd Dase: 28 M- 2022
Tervne &0 Proscpat 457317078 2884243
Oistarmenvent Dade: SOMAY-16 Intarunt: ISTESRNT  Srtaruat 18003838
Statun: Acten tratstmert: 1517520 Iratadeert Lr4aarrees
Arvcost Sarclores 22020500 Owrx 127500 Ctterw sz s
oy 122
Ous Duwie Patien
Lty Peret Rired Vise Chwgus No- 1832351 190
tanwse Asrt Firusrcus Payusu
tatane Itdevent-Dus 41,500,000 00 a0
Loty YOS Rucurestia(Uphost ktsnad  COMAY. 18 000 350 500 00
onuLe At g Ve RTGS No PIDO002 154 820,000,000 02 - am
o Irdorent on Dodriad Dow 10 My 20% 251 844 00 cm
oy TOS Rucussble(EM ) 19 My 2018 oo 258 %84 00
208 Arvcuet Rired. Vicw RYIGS Mo 00 2802100
RYGSCORPH181 54000008 ;
1008 D o irutadenert  19-Jun 2318 X0 881 00 am
1908 TO8 Macweatie(ENL ) 15 Jan 2018 000 TIS MY 0
10015%¢ DOus 8o lradabiosert  13-35-2018 TI01 081 00 am
nore TOS Rucwreatie(EM) Y 0ub-2018 (T4 88T .00
morne Aot aced. Vidw (TGS Mo - 00a 781252 00
OO 10044 TS . :
catase Asrcaast Bevd, Vidu RYGS Na- LY 1012000
COfoM 162 1002844
1088 Due b iratatenr 195052018 T 88100 00
100858 TOS Ruowaabie(ENI| 1A 2018 o AT
10008 Duse fot inntadoert  19-5es-2018 e et 00 a0y
100V YOS Rucwesbta(EN1). 15 Sep2018 : 000 T79. 588 00
P AR Adroaset Rured, Ve RTGS Ny cod A28 002 00
CORFH 120008 {
WOV TOE Rucwwadie{Dutack 000 142000
Irtra 38 Sap- 2038
WoAe O0-20-MAY- 18 / Datast irteruat W80 - am
aw/UAN TS Ruowrentio]Datust o ssiem
Ieteruat 38 Sun. 2008 ;
wmowe OO 1S-JUN- 18/ Dufiundt wtasunt 29,293 00 . oo
BV T08 Rucvitde(Dulid 008 99%.00
beddrunty 38 8402008
oV O0-19-JU0-18 / Owfust rdeset 90,557 00 0
be-des il TOS Rucuvatie{Dutack o0o 1oarum
Enberuady 388402016
B[OV OO0 19-AUG- 38 1 Durbect irtarant 10875300 am
1108 Do Sor trodadevire  19-Ces. 309 109186100 :
e TO% Rucxratie(ENI} 1502016 Q00 ? .
Lo Azourt No. - SR LSHAE3 M‘ﬁ? vt ODY

10.  On perusal of the Annexure-4, we notice that the first date of default has

occurred as on 09.05.2016, thereafter the said instalment has not been paid on
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several occasions. Hence, we are of the considered view, the date of default as
mentioned by the Financial Creditor/Applicant in Part-IV on the basis of loan
recall notice cannot be treated as a date of default. Rather the date of default is
the date, when the first instalment was due and payable and the Corporate
Debtor had not paid the amount ie. in the year 09.05.2016, whereas the
present application has been filed in the year 2022. Therefore, the present
application is barred by limitation. Hence, the application is not maintainable.

Accordingly, the same is dismissed.

4

- — e o~ 27
SN/
Hemant Kumar Sarangi Abni Ranjan Kumar Sinha
Member (Technical) Member (Judicial)
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