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NATIONAL COMPANY LAW APPELLATE TRIBUNAL AT CHENNAI

(APPELLATE JURISDICTION)
Company Appeal (AT) (CH) (Ins) No.301/2021
(1A N0s.638/2021, 84/2022)

(Under Section 61 of the Insolvency and Bankruptcy Code, 2016)
(Arising out of the Impugned Order dated 06.10.2021 in IBA/37/2020 &
IA(IBC)107/KOB/2021, passed by the ‘Adjudicating Authority’ (National
Company Law Tribunal, Kochi Bench)

In the matter of:

Ashique Ponnamparambath & Anr. ... Appellants
V

BMW India Financial Services Pvt. Ltd. ...Respondent
Present :

For Appellant:  Mr. P.H. Arvindh Pandian, Sr. Advocate.
For Respondent: Mr. Diwahar Maheshwari, Advocate for R-1.

JUDGMENT

Per: Justice Rakesh Kumar Jain:

This appeal is filed by two members of the suspended board of directors of
Koyenco Autos Pvt. Ltd. (Co-Borrower) against the order dated 06.10.2021
passed by the Adjudicating Authority (National Company Law Tribunal, Kochi
Bench, Kerala) by which an application i.e. IBA/37/KOB/2020 filed under
Section 7 of the Insolvency and Bankruptcy Code, 2016 (in short ‘Code’) by
BMW India Financial Services Pvt. Ltd. (Financial Creditor) on 16.10.2020
against M/s Koyenco Autos Pvt. Ltd. (Corporate Debtor) for the resolution of a
debt of Rs. 24,20,59,951.14/- determined as on 29.02.2020 out of which Rs.
19,86,17,729/- is towards outstanding principal under various financial facilities

and Rs. 4,34,42.222.12/- towards interest has been admitted.
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2. Shorn of unnecessary details, the brief facts of this case are that the
Financial Creditor, registered as a non-banking financial institution, granted four
financial facilities to the Corporate Debtor (as a Co-borrower) (i) Floorplan
Financial Agreement dated 06.09.2010 for Rs. 11,00,00,000/- (ii) Working
Capital Demand Credit Facility Agreement dated 30.11.2011 for Rs.
6,50,00,000/- (iii) Term Loan Agreement dated 17.05.2017 for Rs. 13,00,00,000/-
and (iv) Spare Parts Financing Facility Agreement dated 14.01.2015 for Rs.

3,00,00,000/-.

3. However, the Financial Creditor filed the application for initiation of CIRP
of the Corporate Debtor on account of its failure to make repayment of the
overdue amount lying in default under the first three facilities. The Adjudicating
Authority extensively referred to the pleadings set up by the parties and observed
that “the documents produced on record prove the disbursement of various loan
facilities granted by the Financial Creditor to the Corporate Debtor.”. The
Adjudicating Authority held that the Corporate Debtor committed default in
repayment of the loan amount to the Financial Creditor and as such the
application filed under Section 7 of the Code was admitted by the impugned
order, imposed moratorium under Section 14 of the Code and appointed IRP as

suggested by the Financial Creditor.

4, The only point raised in this appeal by the Counsel for the Appellant is that
the Appellant who is recorded as a Co-borrower has never been disbursed any
amount of loan under any of the loan facilities, therefore, it does not fall under

the definition of Section 5(8) and 5(7) of the Code. It is contended that as per
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Section 5(8) ‘financial debt” means a debt alongwith interest, if any, which is
disbursed against consideration for the time value of money and as per Section
5(7) of the Code a ‘financial creditor’ means any person to whom a financial debt
owed and includes a person to whom such debt has been legally assigned or
transferred to. He laid strong emphasis on the issue of disbursement of the amount
of loan under the aforesaid three facilities to the Appellant who was stated to be
added only as a Co-borrower but no amount was disbursed whereas the
Adjudicating Authority has recorded a finding that the documents produced on
record prove the disbursement of various loan facilities granted by the Financial

Creditor to the Corporate Debtor (as a Co-borrower).

5. In support of his submission, Counsel for the Appellant has relied upon a
decision of the Hon’ble Supreme Court rendered in the case of ‘Anuj Jain (IRP)
Vs. Axis Bank Limited, Civil Appeal Nos. 8512-8527 of 2019 in which Para 47.2

Is relevant and is reproduced as under:-

“47.2. Therefore, we have no hesitation in saying that a person having
only security interest over the assets of corporate debtor (like the
instant third-party securities), even if falling within the description of
‘secured creditor’ by virtue of collateral security extended by the
corporate debtor, would nevertheless stand outside the sect of
‘financial creditors’ as per the definitions contained in subsections (7)
and (8) of Section 5 of the Code. Differently put, if a corporate debtor
has given its property in mortgage to secure the debts of a third party,
it may lead to a mortgage debt and, therefore, it may fall within the
definition of ‘debt’ under Section 3(10) of the Code. However, it
would remain a debt alone and cannot partake the character of a
‘financial debt’ within the meaning of Section 5(8) of the Code.”

6. Counsel for the Respondent has submitted that the board of directors of the
Appellant passed a resolution in its meeting held on 16.05.2017 consenting for

the Corporate Debtor to be a Co-borrower alongwith Platino Classic Motors
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(India) Pvt. Ltd. in the financial facilities secured by Platino Classic Motors

(India) Pvt. Ltd. from BMW India Financial Services Pvt. Ltd. The said resolution

dated 16.05.2017 is produced as under:-

CERTIFIED TRUE COPY OF THE RESOLUTION
BOARD OF DIRECTORS OF KOYENGO AUT

CIN : SDI00KE 200311041005

GERVICE TAX MO AMCEK 205850004

TIN 3214024

IS PR VLe

156
LKA

PASSED IN THE MEETING OF
OS PRIVATE LIMITED HELD ON 16"

MAY 2017 AT KOYENCO AUTOS PRIVATE LIMITED, /6B, NH 47 BYPASS ROAD

MARADU. PO KOCHI 682304
RESOLVED THAT pursuant 1o the [Iovis

faciities taken by Platino Classic M
Pivate Limited as par dotalls helow:

I of €
and the relevant Rules therounder, the vaensant of
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Address; : NH Byepasy Matadu P.0., Cochin- 682 104, Tel 0484 (506619 Foax : 0484 - TEBEBT7, 90958 01063
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RESOLVED FURTHER THAT puisunnl 1o the provisions of Section 179 c')f the C""‘Paniq»,-
Act, 2013 and the relovant Rules thereunder, the consent of the Board of Dlrf.":jur'. he ang i
hereby granted to Co-borrow alongwith Piating  Classle Mmom(lr'un:;)' [ .,(. Léd) NR
130,000,000/{Rupees OneHundred&Thirtyiilion only) from BMW Indiia ftga::rym‘ Soriicgs
Private Limited ("BMW Financial Services”)fof the purpese pl lakewarg a.:h Credit frmit

Mn& Additional working  Capital T,

from The Federal Bank amounting to INRBS ; ; "
Loan{WCTL)to the tune of 45Mn to support the working capital requirernent under the

working Capital Term Lean(WCTL) Facility.

RES R THAT consent of the Board be and is hereby accorded 5 g
OLVED FURTHE on / security in the above arrangement in foren

Company for creation of charge / hypothecall

and .5’,';,,},9, and with such ra?\kingyfr?d at such time and on such terms as the Board ;
determine, on the following property/asset of the Company, both present and future znd / ¢
the whole or any part of the undertaking(s) of the Company, as the case may be in favour of
BMW India Financial Services Private Limited for securing the borrowings availed / to pe

availed by the Company by way of loan(s}):
SiNo. Property/Asset Address
“Property Located at 25.98 Ares of property NHByPass
in Re-Survey Nos.26/17&26/18 in biock Maradu
no13, Thandaper No.7365, Erakulam Dist, Emakulam
Maradu Sub District, Kanayannur Thaluk ,
Maradu Village

RESOLVED FURTHER THAT the securities to be created by the Company as aforesa;
may rank prior / pari passu / subservient with / to the mortgages and /or ch);rges airisaaés
created or to be created in future by the Company or in such other manner and ranking as may
be thought expedient by the Board and as may be agreed to between the concerned parties

RESOLVED FURTHER THAT all the terms and conditi i
S HAT | tons as set out in the re i
mug;umm; for sanction of the facility and any amendments thereto, whichir:ael? Zeo(\:fté\:g
obligations of the Company as co-borrower, be and is hereby approved.

THAT the Company do secure
the due repayment of the Facil
€S, costs, charges, expenses and all other monies payable ir\e rc:;gg

- (if applicable)

Members”) be and ahiqu:e PP and Mrs.SHAMEENA ASHIQUE (the
tance on behal!feof%eby Buthorised Severally to convey to BMW
e Company of the Facility Terms and agree

fications ag ma
_may be 4 .
execute such Security docmmgzsntgcz)t%rsmm el oo from

gs as may be necessary
F l
or KO.YENCO AUTOS (P)LTD.

£l A
—-—-——::“"

s Birector
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O required tor this punpose. The authotised '(I\I(}(:I(I!H"le-"l!,l!,-rfi be and ara haraty saverally
authorised 10 execute all agreements, deeds, documents, undartakings and othar '.'/rmruj‘, ';,,‘
may be necessary or required {or the purposes almesaid, and to accept and erecute any
,u':jeﬁn."i':u'wr‘- o modifications (o any agreements, deed, documents, undertakings and other
writings, Including acknowledgament of debbbalance confirmation{s) anchor any m,,_},,;l
documents, as and when necessary, e

RESOLVED FURTHER THAT copies of the aforesaid resolutions certified to be true be
fumished to BMW Financial Services and they be requested to act therson, T
RESOLVED FURTHER THAT (he common seal of the Company be affixed in the presanc

of Mr Ashique PP Managing Director and Mr SHAMEENA ASHIQUE Director are horob.
authorised severally on such of the aforementioned dacuments 2s may be required :)/ 5.':/74
Financial Senvices in connection with the Financing Facility o

The soecin‘.en/&gna\urefs of the aforesaid authorized Officials of the Company are as follows:

f\
N
¢ ¥ &FV’\ ;
| N iy
Signature of Mr, Ashique PP Signature of Mrs.SHAMEENA ASHIQUE
For Kovewc'bhums (P} LTD. For KOYENCO AUTOS (P) (L T0.
For Koyenco Autos Pyt Ltd h ( W {
[ J i ~
ij"r".P, asHiode ,"“: 1\/""":,':—"
anaging Directar " Direztos B

Name: Mr. Ashicue PP
Designation:

7. It is further submitted that in the same meeting, vide resolution dated
16.05.2017, it was resolved to Co-Borrower alongwith Platino Classic Motors
(India) Pvt. Ltd. Rs. 130,000,000/- from BMW India Financial Services Pvt. Ltd.
for the purpose of takeover of Cash Credit Limit from the Federal Bank
amounting to INR 85MN & Additional working Capital Term Loan to the tune
of 45MN to support the working capital requirement under the working capital
term loan facility. It was also resolved that all the terms and condition set out in
the respective facility agreements for sanction of the facility and any amendments

thereto shall govern and regulate the obligation of the company as co-borrower.

8. It is submitted that pursuant thereto the Corporate Debtor and Platino

Classic Motors India Pvt. Ltd. made a joint request on 17.05.2017 for adding the
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Corporate Debtor as a Co-borrower in the aforesaid three facilities. The letter

dated 17.05.2017 is also reproduced as under:-

mww e P1ALINO Clae e M ALY A )
wy

Ta
BRI I0cs Lo Service s Prluate | imitad
Toswet © 14" Vapr, Building 10

DLF Cylers Clty, Phace I

Gurgaon 122007

Haryan: /

Date: 12" May 2017 )7 (/'/ o
o - ko3 Te4); ,; J /’

Dear Sir ’ o "/)’

- :-’—. - er 10 thae P2 TR
Re: Request for addition of N/S.KOYENCO AUTOS IND'A PVT LTD as Co-Barrowe o
erstanding, we ragues

finance facility agreements. In furtherance of our discussions and mutual und

.Borrecwer 1o 1N

you to please consider the addition of M/S.K?YE;\?CO AUTOS BT PV'.. LTD as C:zfc"_,m A
Floruhlaans G S .. .8 t o =

Flrraplons  Agreement dated _¢£/)la = m"l‘) - St o

and Wotbiw (k. tad Agreement dated

1iarlis /T LTD and 3MW India
which is entered inte between f/5 PLATINO CLASSIC MOTORS 'No'fx Fy “ e Aen-«"
Financial Services Private Limited (“Lender”) {as amended from time 10 ums) (CAeree '

iti i i in full force and effect
Plrase note that terms and conditions of the said Agreements shall continue

in every respect, and shall continue to pind the Parties.

Thanking you.

For PLATINO CLASSIC MOTORS INDIA PVT LTD
or Platino Classic Motors India Pvi. Ltd.

[ASHIQUE PP)

[Managing Director] Magpagieg Director

£ o OVENCO AGTOH@YENGVAKTOS (P) LTD
\ \

Val ™\
I\ '\,’ N |
\\ \\ \ PP ASHIQUE
i/\\'!l(]'\%ih ap) \ Managing Durecter

[Managing Director]

_“ . \ </

P rutess t » e Ly Couy of 1a .
Y 00 tha docuynay

| as Asiays ) "
we \¥" retesrad in ti

-3

L Markad

 abave Cace

TRUE COy
AUVOCATE

9. It is argued that an addendum agreement dated 17.05.2017 was executed
amongst Platino Classic Motors India Pvt. Ltd, Corporate Debtor and the

Financial Creditor. It is submitted that it has been categorically mentioned in the
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agreement that “all rights and obligations under the agreement remains the same
and be jointly and severally shared by the borrower and co-borrower”. The Co-
Borrower agreed that all rights and obligations of borrower under the agreement
shall also vest with himself alongwith borrower and be shared jointly by both. It
was also agreed that “w.e.f the date as specified in clause 1 above, Co-borrower
shall be treated as if it had originally been a party to the agreement and all
references in the agreement and documents executed alongwith the agreement, in
any capacity shall be read and construed as if they were references to the Co-

borrower.” The addendum agreement dated 17.05.2017 is reproduced as under:-

! .
SHHRQ0 FH KERALA
t—
f
ADDENDUM AGREEMENT
¥ This Addendum Agraement ("Addendum”) is made on e 17" Day of May 2017se vut
horato by and batween:
g Y "“‘E
; *,\ Koyencd Autos g PV Lid. Having repistered oflice at 206 NH A7 Bypass Rood Marodu Koer
gk ): , (herginafter raferred 10 05 "Co-borrower.”), which expiession haf, uniess it De repugnan i
> o SUDIOTL O contoxt hereof be deemad Lo mean and INCHAKS ItS SLCCHMINOIE ANC DEtE el 2950ry) ot
o’ e the One Pan,
{
AND

8 Hatino Catsaic Motors India Pyt Lie, a Company incorporated under the Companies Act, 1958 and
having its registered office ot NM 47 Bypass Racd Maradu Kochl herginafter referred to as

l “Borrower"), (which expression shall, unless it be repugnant 1o the subject or context hersof be
dearned to mean and include ts successors and permitted agsigns) of One Purt,

AND

» BMW India Financia! Sorvices Privata Limited, o Compary Incorpesatad undes the
1950 and lcensed aa o non bankung finoncal corporotor undar Hes -

g e having its reglstored office ot DLF Cybaer City Praso I, Buldng

* Gurgoon, Horyana 122002, Incha (herelnalier raferred 1o as
expression shall, unless it be repupnant ta the subjoct or cont

Smparses Act,
1ve Bank ol India Agt, 1934
No, 10 Tower C, 1din Poar,
"BMW Finoncial Services™), (whon

‘ @xt heraof be deamead 1o

For KOYENGO AUTOS (
‘ $(P) LD, For Pl}xin Moo
f \& \ 5 et Woigrs tadia
) Y A\ e
| k74 AR L
- 2807 ' i e Masagiy 0
e, ......9"3 ".?____ nete. / e / A.W"

i)
e ?“Z'C"s'z'.}}./.".&s}'f. Hwhi () Ly

[N C T SRR Y &
' o) Mwvo ch looch -

\ N SEMASEKMAAD MENON
| FTANS VENDOA, 840 MARADY
TRUE Copy
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‘ ebans) of the Other Part,
mean and inchide its succossors and pormitiad assking) o farcad 1o as the
(BMW Financial Senices, Co-bonower and Borowor arme horelnalter collactively refa

“Parties” and individually as the “Party™).

RECITALS:
WHEREAS

a Flooeptn Facllity Agreemant on 05.09.2010, Working Capital
: :.'u‘!'n‘ facilty agresmont on 14.01.2015 orvd its subuequant
Savieas has granted inanco to Borrower n 1he
“Agmarment’)

A Tho Partos have enteroad wito
Agteement on 13122010, Spare | »
amendments whareimdor BMW Finarwmn
capacily of a borower (logethor oforrad 10 o8

d Co-borrower as the Co-borrowar and the Co-Botrower 8

B. Tho Borrower is deslrous to nd f
to the aforesaid Agreement.

" desirows of being added as Co-Borrower
r Ihe Agreomant remains the sarme and be jointly and severally

C. Al the nphts and obligations unde
shared by the Borrower an Co-DOMmWer.
effect to tha amencimant |hereol, Bortower has requested BMW Finanzial

D. In order to give F
Senvices to consider the same on the tarns and conditions contained heteln,
All capitatized terms used herein would have the same meaning as provided under the Agreement

unless expressly defined herein.

THEREFORE, IN CONSIDERATION OF THE PREMISES, UNDERTAKINGS AND

NOW
- E PARTIES HERETO HEREBY AGREE AS

COVENANTS CONTAINED HEREIN, TH
FOLLOWS:

1. Wih effect from 17.05.2017 Co-Borrowet shall assume as Co-botrower, the fights, interests
ard fabiities of Borower to the Agreemarnt rafarred to above. Co-Borrower undertakes to
compily with all the tarems and conditions specified in lhe Agreement along with the Schedules
ardl related documents executad along wilh the Agreamient and to ba bound by the terms and

conditions of this addendum.
2. Co-Borrower hereby agree that all rights and obligations of borrower under the Agreement shall
also vest with himself alongwith Borrawer and be shared jointly by both.

3. With effe_cx from the date as specified in clause 1 above, Co-Borrower shall be treated as if it
had onginally been a party to the Agreement and all references in the Agresment and
documanis execuled along with the Agreement, in any capacity shall be read and construed as

if they were references to the Co-borrower;

Barrawer and Co-borrower sgrees to release, indemnify and keep indemnified from and against
any liablity incurred as 8 result of any action, demand, claim or proceeding against BMW
Financial Senvices a1 any time by any party under or in respect of the Agreamient relatng (o any
ac: or armission of the Borowar and Co-borrowar at any time (including prior 10 the Date of this

addendum).

5. The following definitions shalt be added to Articie 2

maans the Secuntisasion and Reconstruction of Financial Assels and

() "SARFAESI"
mended from time to time; end”

Enforcement of Seclrity Interest Act 2002 as a
(L) "DRT" meens the Recovery of Debts Dus to Benks and Financial Institutions Act, 1993 as

amendied from time to time” ,
tvr 0 For KOYENCD AUTOS (P)LTD.

Motors India Pve, Lid.  Pagedef3 A\

Jut Platno Clas
ki : ‘ PR BT 2
) - : PP ASHIDUE
’ s Managing Cirector
s Managing Director T o 1
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d and restated a8 follows:

sing out of of relating to this Financing fgrae —
) -

fielity, Interpretation, oreack o o,

trove pla; OF W8 M. enavd o (it
"Any 169‘:*89' c‘:& or ather (ﬁ::,,nr?:oseek"'-‘-’ roclrass on asserting nghts under o a7
retpled B : s

aneen with the provisions of the 2 o,
ceordance vatl 2 bk 2 Mtbateg ",
thereo! ("spme"t'md finally 5'-‘“'93(1“}&” {ime lo ume (the “Arbitration Act), The 'Ff'l-r'”;
s dmbhmllon for oll Disputes that may &t Ihe Leng ¢, ., 2%

) Bu“dmeg 5 solg arbilrator 0 L@ apmmgﬁ? .7):'/_' Dthc: BMVY F gy, ®

consen | shall comprise ings shall b2 conducted In Engh? - The acduteatior, oy
arbltra! tti)uma itration p(oceﬁd % ol cleterming fhe Depute in accodance e . 7

<ol be omende

jole —
G- Aﬂ . or C‘D"" ort

mcd in Deothi. The el:;lg;"?:'lg Arbitra! Tribunal ghall be final 2nd binding on 1hg -“‘&".E_‘fm c;
luﬁmmdtmmﬂ"d?m tained In this Financing .Ag:e(g;'qsr;t '}?ﬁ'a‘ifi'g?’” Pl 1,
me the p:‘?i: zg:le‘? Uc’g:, th:s?gf;g, Z'?daﬂg:; tsgv tﬁ::eﬁ': claf_ all its tn;x;'gchhs I?ﬁé'é“'&;g;gg
FAES! 2nd (i) shall at z?rg;nment of its security interests relating to this Agreemen;
and DRT relating to meeﬂ. i .ns a5 stated in the Agreement except as herein modilied r, "
provisio

8
7. Alof the EE7 andnd SHect during the term of agreemen

rernain in full force @ CATED AS P ART AND PARCEL OF THE AGREEMENT

REATED
SHALL RMS AND CONDITIONS OF THE AGREEMEN-
323{335&‘ Rs““ﬁaovgg%tggggﬁgﬁmo SHALL REMAIN IN FORCE AND EFfecT
APPLY_

e TH g - “REOF.
DA;E«%%%ERM OF THE AGREEMENT THE
DU WHEREOF, the Parties have executed this Addendum on the date provideq
IN WITNESS Wi "
hereunder. :
For and on behalf of -
. services Privaté Liniited;.
{al Services Prlva_té?m, tede
BMW India Financia j f/ I
1 e SR
e ‘ % i ((%? ':.‘E':J
£ o s . "\-v J - . a\ !"‘-
Designation: T Y Name: Ashique.F.P. \\“- )

/
/

L

i ’—{)"%/’
-~ )

For and on behalf of Koyenco Autos Pvt Lid

For KOYENTR ANT S (P) LTD,
Name: Ashique.P.P,

Designation: Mangaing Director ¥ P ASHIQUE
fahagig Lirector

(\‘\f\ :

10. It is further submitted that on 23.02.2018, the Corporate Debtor passed a
resolution in the meeting of Board of Directors consenting to assume the liability.

The said resolution dated 23.02.2018 is reproduced as under:-
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" C'N:USD‘O'KVN.]
2 SERVICE Ta per o100,
HOYENCO

I 4 '0'*"*"-‘3(: «JU
=== KOYENCO AUTOS PRIVATE LIMITED hat Pheatrisg Ui

L\'J_:

C001745

N
\

CERTIFIED TRUE COPY OF THE RESOLUTION PASSED IN THE M'EETING OF
BOARD OF DIRECTORS OF KOYENCO AUTOS PRIVATE LIMITED (¢ COmPany")
HELD ON FEBRUARY 23, 2018 AT _NH BYEPASS ROAD,MARADU PO, KOCHj

RESOLVED THAT pursuant to the provisions of Section 179 of the Companies Act, 2013 ang
the relevant Rules thereunder, the consent of the Board of Directors be and is hersby granteq
to revision of faclity amount under the Floorplan Financing Agreement dated September
6,2010 with BMW India Financial Services Private Limited ("BMW Financial Services), The
Company is hereby authorized to revise the fecilty amount in following manner.

Fociy Current Faciity Amt. Revised-Facilty amount \

Floorpian Financing Agreement_| 55,600,000.00 110,000,000.00

—

RESOLVED FURTHER THAT the Company may revise the facility amount for any additional
amaunts as may be agreed by the authorised directorfsignatories up to an aggregate amount of
INR 136,000,000/~ under Floorplan Financing Agreement,

RESOLVED FURTHER THAT all the terms and conditions as set out in the Facility
Agreement for sanction of the faclity and any amendments thereto, which shall govem and
regulate the obligations of the Company as Co-borrower, be and is hereby approved.

RESOLVED FURTHER THAT M Ashiq PP, and Ms Shaming Ashique (the “authorized
directors! members”) be znd are hereby authorised severally to convey to BMW Financia!

Company of the Facility Terms with regard to revision
of faciity amolint and agree to such changes and modifications as may be suggested by BMW

writings as may be necessary or required for the purposes aforesaid, and t
any amendments or modifications to any agreementts, deed, docum
other writings, including acknowledgement of debtbatance confirmati
documents, as and when necessary,

O accept and exscute
ents, undertakings and
on(s) andlor any rengwl

RESOLVED FURTHER THAT copies of the aforesald resolutions certified to be trye be
furnished to BMW Financial Services and they be requested to act thereon,

RESOLVED FURTHER THAT the common seal of the Company be affived in the presence

of _Managing Director ** on such of the glorementioned documents ag may be requirad by
BMW Financial Services In connection with the Financing Facility, (**As per the Articles of the

Company)
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il l;mlv- JURL N 21
ERVICE TAX NGO AN Sl

AVER ) N ‘,,,11/,}1-,—;
AUYERGE YENCO AUTOS PRIVATE LIMITED '”‘,]w-',_.‘,'
(The specimen signature/s of the aforesaid authorized Officials of the Company arg 35 follows:
& W - Ay
t A1V Y I
[/ /
(Signature of Mr. Ashique PP) (Signature of Mr.Shamina Ashigue PP)
For \o .,1205 S PRIVATE LIMITED

l\ﬂ\'”

|
= / / (7)\0—/"‘"i "’0__‘
\ _/ B
Name: \"/m ,,% PP
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11. Counsel for the Respondent has submitted that the Judgment relied upon
by the Appellant in the case of Anuj Jain (Supra) is not applicable because it is
not a case of mortgage of a property for the purpose of ensuring the debt of the
principal debtor rather it is a case where the Corporate Debtor has taken over the
role of Co-borrower from the inception of the facilities in view of the various
documents executed from time to time which we have referred to in the earlier

part of this order.

12.  Counsel for the Respondent has relied upon a decision of the NCLAT in
the case of Maitreya Doshi Vs. Anand Rathi Global Finance Ltd. & Anr., CA

(AT) (Ins) No. 191 of 2021 decided on 25.08.2021 in which it has been held that

“26. In judgment in the matter of ‘Anuj Jain vs. Axis Bank Ltd.” (supra),
the issue before the Hon’ble Supreme Court was whether the
Respondents (Lenders of Jai Prakash Associate Ltd. — JAL) could be
recognized as Financial Creditors of the Corporate Debtor — Jaypee
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Infratech Limited (JIL) on the strength of the mortgage created by the
Corporate Debtor, as collateral security of the debt of its holding
company JAL. In Para 33.2 of the judgment, Hon’ble Supreme Court
referred to Para 13 and 14 of the judgment of NCLT in that matter
where Resolution Professional had pointed out contents of the mortgage
deed concerned to submit that Corporate Debtor had only agreed to
create the mortgage in favour of the Applicant towards the financial
assistance granted to the holding company JAL. On facts in that matter
it was pointed out before NCLT that perusal of the mortgage made it
clear that the Corporate Debtor had neither given any guarantee to repay
or any indemnity qua the repayment of loans granted by the Applicant
to JAL. With such and other facts discussed by the Hon’ble Supreme
Court, Hon’ble Supreme Court in Para 47.2 of the judgment concluded
the question of law as under:

“47.2. Therefore, we have no hesitation in saying that a
person having only security interest over the assets of
corporate debtor (like the instant third party securities),
even if falling within the description of ‘secured creditor’
by virtue of collateral security extended by the corporate
debtor, would nevertheless stand outside the sect of
‘financial creditors’ as per the definitions contained in
subsections (7) and (8) of Section 5 of the Code. Differently
put, if a corporate debtor has given its property in mortgage
to secure the debts of a third party, it may lead to a mortgage
debt and, therefore, it may fall within the definition of ‘debt’
under Section 3(10) of the Code. However, it would remain
a debt alone and cannot partake the character of a ‘financial
debt” within the meaning of Section 5(8) of the Code. The
respondent mortgagees are not the financial creditors of
corporate debtor JIL” [Emphasis supplied]

27. Thus on facts the matter is different here. If there had been ‘only a
security interest’ like pledging of shares, it would have been different.
However, in the present set of facts considering the documents executed
between the parties, apart from the pledging of shares, the Corporate
Debtor — Doshi Holdings entered into agreement with the Financial
Creditor as Coborrower and as the Co-borrower a loan was received.
28. We thus, agree with the Adjudicating Authority when the
Adjudicating Authority admitted the Application under Section 7 of
IBC although there was error in observations where reference is made
interchangeably to Co-borrower and Guarantor. The Adjudicating
Authority at the same time dealt with the case as a matter of Co-
borrower. It is a case of Co-borrower and for reasons recorded by us in
this judgment we decline to interfere with the impugned order admitting
the Application.”
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13. He has further submitted that the aforesaid decision of the NCLAT was
challenged in Civil Appeal No. 6613 of 2021 before the Hon’ble Supreme Court

in which the following averments have been made:

“36. The proposition of law which emerges from the judgment is that
a pledgor per se may not be a Financial Debtor. However, in this case,
as observed above, the Appellate Authority arrived at a factual finding
that Disha Holdings was a borrower. In Lalit Kumar Jain v. Union of
India 5, this Court held that the approval of a resolution plan in relation
to a Corporate Debtor does not discharge the guarantor of the
Corporate Debtor. On a parity of reasoning, the approval of a
resolution in respect of one borrower cannot certainly discharge a co-
borrower.

37. If there are two borrowers or if two corporate bodies fall within
the ambit of corporate debtors, there is no reason why proceedings
under Section 7 of the IBC cannot be initiated against both the
Corporate Debtors. Needless to mention, the same amount cannot be
realised from both the Corporate Debtors. If the dues are realised in
part from one Corporate Debtor, the balance may be realised from the
other Corporate Debtor being the co-borrower. However, once the
claim of the Financial Creditor is discharged, there can be no question
of recovery of the claim twice over.”

14.  We have thoughtfully considered the rival contention of the parties and

perused the record of the case.

15.  There is no doubt that as per Section 5(8) of the Code a financial debt
means a debt alongwith interest, if any, which is disbursed against consideration
for the time value of money and as per Section 5(7) financial creditor means any
person to whom a financial debt is owed and includes a person to whom such debt
has been legally assigned or transferred to. The contention of the Appellant that
the Appellant having been added as a Co-borrower though with respect of the
loan facilities created in favour of the Platino Classic Motor India Pvt. Ltd. yet
no disbursement has been made, therefore, the Respondent would not fall within

the definition of financial creditor. The argument though appears to be attractive

Company Appeal (AT) (CH) (Ins) No.301/2021



15

but in view of the fact that the Appellant has itself chosen to join hands with the
Co-borrower and owned all its right and liabilities as a Co-borrower, passed a
resolution on 16.05.2017 and made a joint request on 17.05.2017 to add the
Corporate Debtor as a Co-borrower in the aforesaid three facilities coupled with
the fact that an addendum agreement was also executed on 17.05.2017 itself
wherein the Appellant had taken over all rights and liabilities alongwith Co-
borrower in respect of the facilities extended by the Financial Creditor and the
Corporate Debtor passed a board resolution on 23.02.2018 consenting to assume
the liability would cumulatively prove that the Appellant is a Co-borrower against
whom the application under Section 7 of the Code is maintainable. In this regard,
the judgment relied upon by the Appellant in the case of Anuj Jain (Supra) is not
applicable to the facts of this case rather the judgment relied upon by the

Respondent in the case of Maitreya Doshi (Supra) covers the issue involved.

16.  Therefore, in the light of the aforesaid discussion, we are of the considered
opinion that there is no error in the order passed by the Adjudicating Authority in
admitting the application under Section 7 of the Code against the Appellant as a
Co-borrower. Consequently, we do not find any merit in the present appeal and

the same is hereby dismissed, though without any order as to costs.

[Justice Rakesh Kumar Jain]
Member (Judicial)

[Mrs. Shreesha Merla]
Member (Technical)
New Delhi
27" July, 2023.
Sheetal
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