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NATIONAL COMPANY LAW APPELLATE TRIBUNAL AT CHENNAI 

(APPELLATE JURISDICTION) 

Company Appeal (AT) (CH) (Ins) No.301/2021 

(IA Nos.638/2021, 84/2022) 

(Under Section 61 of the Insolvency and Bankruptcy Code, 2016) 

(Arising out of the Impugned Order dated 06.10.2021 in IBA/37/2020 & 

IA(IBC)107/KOB/2021, passed by the ‘Adjudicating Authority’ (National 

Company Law Tribunal, Kochi Bench) 

In the matter of: 

Ashique Ponnamparambath & Anr.     … Appellants 

V 

BMW India Financial Services Pvt. Ltd.     ...Respondent 

Present :  

For Appellant:  Mr. P.H. Arvindh Pandian, Sr. Advocate. 

For Respondent:  Mr. Diwahar Maheshwari, Advocate for R-1. 

J U D G M E N T 

 

Per: Justice Rakesh Kumar Jain:  

 This appeal is filed by two members of the suspended board of directors of 

Koyenco Autos Pvt. Ltd. (Co-Borrower) against the order dated 06.10.2021 

passed by the Adjudicating Authority (National Company Law Tribunal, Kochi 

Bench, Kerala) by which an application i.e. IBA/37/KOB/2020 filed under 

Section 7 of the Insolvency and Bankruptcy Code, 2016 (in short ‘Code’) by 

BMW India Financial Services Pvt. Ltd. (Financial Creditor) on 16.10.2020 

against M/s Koyenco Autos Pvt. Ltd. (Corporate Debtor) for the resolution of a 

debt of Rs. 24,20,59,951.14/- determined as on 29.02.2020 out of which Rs. 

19,86,17,729/- is towards outstanding principal under various financial facilities 

and Rs. 4,34,42,222.12/- towards interest has been admitted. 
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2. Shorn of unnecessary details, the brief facts of this case are that the 

Financial Creditor, registered as a non-banking financial institution, granted four 

financial facilities to the Corporate Debtor (as a Co-borrower) (i) Floorplan 

Financial Agreement dated 06.09.2010 for Rs. 11,00,00,000/- (ii) Working 

Capital Demand Credit Facility Agreement dated 30.11.2011 for Rs. 

6,50,00,000/- (iii) Term Loan Agreement dated 17.05.2017 for Rs. 13,00,00,000/- 

and (iv) Spare Parts Financing Facility Agreement dated 14.01.2015 for Rs. 

3,00,00,000/-. 

3. However, the Financial Creditor filed the application for initiation of CIRP 

of the Corporate Debtor on account of its failure to make repayment of the 

overdue amount lying in default under the first three facilities. The Adjudicating 

Authority extensively referred to the pleadings set up by the parties and observed 

that “the documents produced on record prove the disbursement of various loan 

facilities granted by the Financial Creditor to the Corporate Debtor.”. The 

Adjudicating Authority held that the Corporate Debtor committed default in 

repayment of the loan amount to the Financial Creditor and as such the 

application filed under Section 7 of the Code was admitted by the impugned 

order, imposed moratorium under Section 14 of the Code and appointed IRP as 

suggested by the Financial Creditor.  

4. The only point raised in this appeal by the Counsel for the Appellant is that 

the Appellant who is recorded as a Co-borrower has never been disbursed any 

amount of loan under any of the loan facilities, therefore, it does not fall under 

the definition of Section 5(8) and 5(7) of the Code. It is contended that as per 
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Section 5(8) ‘financial debt’ means a debt alongwith interest, if any, which is 

disbursed against consideration for the time value of money and as per Section 

5(7) of the Code a ‘financial creditor’ means any person to whom a financial debt 

owed and includes a person to whom such debt has been legally assigned or 

transferred to. He laid strong emphasis on the issue of disbursement of the amount 

of loan under the aforesaid three facilities to the Appellant who was stated to be 

added only as a Co-borrower but no amount was disbursed whereas the 

Adjudicating Authority has recorded a finding that the documents produced on 

record prove the disbursement of various loan facilities granted by the Financial 

Creditor to the Corporate Debtor (as a Co-borrower).  

5.  In support of his submission, Counsel for the Appellant has relied upon a 

decision of the Hon’ble Supreme Court rendered in the case of ‘Anuj Jain (IRP) 

Vs. Axis Bank Limited, Civil Appeal Nos. 8512-8527 of 2019 in which Para 47.2 

is relevant and is reproduced as under:-  

“47.2. Therefore, we have no hesitation in saying that a person having 

only security interest over the assets of corporate debtor (like the 

instant third-party securities), even if falling within the description of 

‘secured creditor’ by virtue of collateral security extended by the 

corporate debtor, would nevertheless stand outside the sect of 

‘financial creditors’ as per the definitions contained in subsections (7) 

and (8) of Section 5 of the Code. Differently put, if a corporate debtor 

has given its property in mortgage to secure the debts of a third party, 

it may lead to a mortgage debt and, therefore, it may fall within the 

definition of ‘debt’ under Section 3(10) of the Code. However, it 

would remain a debt alone and cannot partake the character of a 

‘financial debt’ within the meaning of Section 5(8) of the Code.” 

6. Counsel for the Respondent has submitted that the board of directors of the 

Appellant passed a resolution in its meeting held on 16.05.2017 consenting for 

the Corporate Debtor to be a Co-borrower alongwith Platino Classic Motors 
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(India) Pvt. Ltd. in the financial facilities secured by Platino Classic Motors 

(India) Pvt. Ltd. from BMW India Financial Services Pvt. Ltd. The said resolution 

dated 16.05.2017 is produced as under:-  
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7. It is further submitted that in the same meeting, vide resolution dated 

16.05.2017, it was resolved to Co-Borrower alongwith Platino Classic Motors 

(India) Pvt. Ltd. Rs. 130,000,000/- from BMW India Financial Services Pvt. Ltd. 

for the purpose of takeover of Cash Credit Limit from the Federal Bank 

amounting to INR 85MN & Additional working Capital Term Loan to the tune 

of 45MN to support the working capital requirement under the working capital 

term loan facility. It was also resolved that all the terms and condition set out in 

the respective facility agreements for sanction of the facility and any amendments 

thereto shall govern and regulate the obligation of the company as co-borrower.  

8. It is submitted that pursuant thereto the Corporate Debtor and Platino 

Classic Motors India Pvt. Ltd. made a joint request on 17.05.2017 for adding the 
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Corporate Debtor as a Co-borrower in the aforesaid three facilities. The letter 

dated 17.05.2017 is also reproduced as under:-  

 

9. It is argued that an addendum agreement dated 17.05.2017 was executed 

amongst Platino Classic Motors India Pvt. Ltd, Corporate Debtor and the 

Financial Creditor. It is submitted that it has been categorically mentioned in the 
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agreement that “all rights and obligations under the agreement remains the same 

and be jointly and severally shared by the borrower and co-borrower”. The Co-

Borrower agreed that all rights and obligations of borrower under the agreement 

shall also vest with himself alongwith borrower and be shared jointly by both. It 

was also agreed that “w.e.f the date as specified in clause 1 above, Co-borrower 

shall be treated as if it had originally been a party to the agreement and all 

references in the agreement and documents executed alongwith the agreement, in 

any capacity shall be read and construed as if they were references to the Co-

borrower.” The addendum agreement dated 17.05.2017 is reproduced as under:- 
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10. It is further submitted that on 23.02.2018, the Corporate Debtor passed a 

resolution in the meeting of Board of Directors consenting to assume the liability. 

The said resolution dated 23.02.2018 is reproduced as under:-  
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11. Counsel for the Respondent has submitted that the Judgment relied upon 

by the Appellant in the case of Anuj Jain (Supra) is not applicable because it is 

not a case of mortgage of a property for the purpose of ensuring the debt of the   

principal debtor rather it is a case where the Corporate Debtor has taken over the 

role of Co-borrower from the inception of the facilities in view of the various 

documents executed from time to time which we have referred to in the earlier 

part of this order.  

12. Counsel for the Respondent has relied upon a decision of the NCLAT in 

the case of Maitreya Doshi Vs. Anand Rathi Global Finance Ltd. & Anr., CA 

(AT) (Ins) No. 191 of 2021 decided on 25.08.2021 in which it has been held that 

:-  

“26. In judgment in the matter of ‘Anuj Jain vs. Axis Bank Ltd.’ (supra), 

the issue before the Hon’ble Supreme Court was whether the 

Respondents (Lenders of Jai Prakash Associate Ltd. – JAL) could be 

recognized as Financial Creditors of the Corporate Debtor – Jaypee 



13 
 

Company Appeal (AT) (CH) (Ins) No.301/2021 

 

Infratech Limited (JIL) on the strength of the mortgage created by the 

Corporate Debtor, as collateral security of the debt of its holding 

company JAL. In Para 33.2 of the judgment, Hon’ble Supreme Court 

referred to Para 13 and 14 of the judgment of NCLT in that matter 

where Resolution Professional had pointed out contents of the mortgage 

deed concerned to submit that Corporate Debtor had only agreed to 

create the mortgage in favour of the Applicant towards the financial 

assistance granted to the holding company JAL. On facts in that matter 

it was pointed out before NCLT that perusal of the mortgage made it 

clear that the Corporate Debtor had neither given any guarantee to repay 

or any indemnity qua the repayment of loans granted by the Applicant 

to JAL. With such and other facts discussed by the Hon’ble Supreme 

Court, Hon’ble Supreme Court in Para 47.2 of the judgment concluded 

the question of law as under:  

“47.2. Therefore, we have no hesitation in saying that a 

person having only security interest over the assets of 

corporate debtor (like the instant third party securities), 

even if falling within the description of ‘secured creditor’ 

by virtue of collateral security extended by the corporate 

debtor, would nevertheless stand outside the sect of 

‘financial creditors’ as per the definitions contained in 

subsections (7) and (8) of Section 5 of the Code. Differently 

put, if a corporate debtor has given its property in mortgage 

to secure the debts of a third party, it may lead to a mortgage 

debt and, therefore, it may fall within the definition of ‘debt’ 

under Section 3(10) of the Code. However, it would remain 

a debt alone and cannot partake the character of a ‘financial 

debt’ within the meaning of Section 5(8) of the Code. The 

respondent mortgagees are not the financial creditors of 

corporate debtor JIL”    [Emphasis supplied]  

27. Thus on facts the matter is different here. If there had been ‘only a 

security interest’ like pledging of shares, it would have been different. 

However, in the present set of facts considering the documents executed 

between the parties, apart from the pledging of shares, the Corporate 

Debtor – Doshi Holdings entered into agreement with the Financial 

Creditor as Coborrower and as the Co-borrower a loan was received. 

28. We thus, agree with the Adjudicating Authority when the 

Adjudicating Authority admitted the Application under Section 7 of 

IBC although there was error in observations where reference is made 

interchangeably to Co-borrower and Guarantor. The Adjudicating 

Authority at the same time dealt with the case as a matter of Co-

borrower. It is a case of Co-borrower and for reasons recorded by us in 

this judgment we decline to interfere with the impugned order admitting 

the Application.” 
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13. He has further submitted that the aforesaid decision of the NCLAT was 

challenged in Civil Appeal No. 6613 of 2021 before the Hon’ble Supreme Court 

in which the following averments have been made:  

“36. The proposition of law which emerges from the judgment is that 

a pledgor per se may not be a Financial Debtor. However, in this case, 

as observed above, the Appellate Authority arrived at a factual finding 

that Disha Holdings was a borrower. In Lalit Kumar Jain v. Union of 

India 5, this Court held that the approval of a resolution plan in relation 

to a Corporate Debtor does not discharge the guarantor of the 

Corporate Debtor. On a parity of reasoning, the approval of a 

resolution in respect of one borrower cannot certainly discharge a co-

borrower.  

37. If there are two borrowers or if two corporate bodies fall within 

the ambit of corporate debtors, there is no reason why proceedings 

under Section 7 of the IBC cannot be initiated against both the 

Corporate Debtors. Needless to mention, the same amount cannot be 

realised from both the Corporate Debtors. If the dues are realised in 

part from one Corporate Debtor, the balance may be realised from the 

other Corporate Debtor being the co-borrower. However, once the 

claim of the Financial Creditor is discharged, there can be no question 

of recovery of the claim twice over.” 

14. We have thoughtfully considered the rival contention of the parties and 

perused the record of the case.  

15. There is no doubt that as per Section 5(8) of the Code a financial debt 

means a debt alongwith interest, if any, which is disbursed against consideration 

for the time value of money and as per Section 5(7) financial creditor means any 

person to whom a financial debt is owed and includes a person to whom such debt 

has been legally assigned or transferred to. The contention of the Appellant that 

the Appellant having been added as a Co-borrower though with respect of the 

loan facilities created in favour of the Platino Classic Motor India Pvt. Ltd. yet 

no disbursement has been made, therefore, the Respondent would not fall within 

the definition of financial creditor. The argument though appears to be attractive 
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but in view of the fact that the Appellant has itself chosen to join hands with the 

Co-borrower and owned all its right and liabilities as a Co-borrower, passed a 

resolution on 16.05.2017 and made a joint request on 17.05.2017 to add the 

Corporate Debtor as a Co-borrower in the aforesaid three facilities coupled with 

the fact that an addendum agreement was also executed on 17.05.2017 itself 

wherein the Appellant had taken over all rights and liabilities alongwith Co-

borrower in respect of the facilities extended by the Financial Creditor and the 

Corporate Debtor passed a board resolution on 23.02.2018 consenting to assume 

the liability would cumulatively prove that the Appellant is a Co-borrower against 

whom the application under Section 7 of the Code is maintainable. In this regard, 

the judgment relied upon by the Appellant in the case of Anuj Jain (Supra) is not 

applicable to the facts of this case rather the judgment relied upon by the 

Respondent in the case of Maitreya Doshi (Supra) covers the issue involved.  

16. Therefore, in the light of the aforesaid discussion, we are of the considered 

opinion that there is no error in the order passed by the Adjudicating Authority in 

admitting the application under Section 7 of the Code against the Appellant as a 

Co-borrower. Consequently, we do not find any merit in the present appeal and 

the same is hereby dismissed, though without any order as to costs.      

[Justice Rakesh Kumar Jain]  

Member (Judicial)  

 

 

[Mrs. Shreesha Merla]  

Member (Technical)    

New Delhi  

27th July, 2023. 

Sheetal  


